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" DECISION OF THE HONOURABLE MR JUSTICE COLIN DOHERTY J -

o {11 The Respondent was tried before three Justices in March 2014

2} He had been charged pmguani_ 1o Sectibn 331(b) of the Crimes Act 1969 with a
threatening act by the discharge of a firearm. This is an_incident that took place in Aitutaki

on3 Novemb_er 2_() 12,

[3]  Inthe event the only real issue at trial was whether or not the defendant discharged a
firearm. There were five elements to be proved by the Crown and the other four need not be

mentioned in this Appeal, as they were in the event relatively uncontentious.

[4]  The Crimes Act does not define what a firearm is. It was proposed by the Crown and
“accepted by the defence and ultimately accepted by the Justices that the appropriate definition

_Was that contained Within the Cook Islands Arms Ordinance 1954-55, that is that a firearm

1ncludes any. Weapon from whlch a mlssﬂe is dlschaI ged by fmce of any exploswe substance_ s

-or by comp1essed air.



.{5] It was the Czown case that the Respondent had dlschalged a .22 nﬂe The

_ Respondent who ultimately gave evxdence at trial contended that he had dischar ged a toy gun

~which was used for scaring birds. . The .22 calibre rifle alleged to be used by the Crown was . . -

"'never -fo_und by the Police and thus did not form _'a'ny. part of the trial. The Crown were instead
__relying upon the evidence of a number of eye witnesses and ear witnesses. Ms_Vaevaepa._re
ahd_ Mr Vaevae were two witnesses who described the gun in some detail. They both said
that they have h_dnd__ied the weapon and fhey d_isc_us_sed its lengt_h, what :it was made of, what
' its celoul_' wes ._and_a number of _ether issues_abduf its weight and charact_e_ristics. ~They also

~described, as did two other witnesses, what t'he sounds were that emanated from the alleged__

: _-.ﬁrearm Some of those - w1tnesses did not: actually see.a: ﬁlearm but descrzbed hearmg of e

K shots and one of them I thmk f;em six houses away

6] Thele were. also issues in relatlon to the sounds of the shots as to the sequence of
'.'_-them and the t;mlng of them ThlS became nnportant in cross esammatlon as the defence
'aileged that ifit was a .22 nfie, it wouid have been a smgle shot one and the 1ap1d1ty of fnmg
was not commensurate, wnh such but rathe1 the toy gun did have a rapld fire mechamsm As

an aszde the toy gun was not pr oduced by the defence

| 17] And so the Crown says that there was eye witness evidence of mgmﬁcant weight,
“ which might well have proved the case. There was also other circumstantial evidence which
~included a number -of spent cartridges or s_hei_is being found in the p_o_s_lnon where the
_Witnesses described the Respondent as having fired the firearm, which were of .22 calibre.
~The Respondent had an explanation for that saying that those had fallen from his pocket,

being shells retrieved from an earlier pig hunting expedition.

[8]  There was also observation evidence about whether or not the firearm that was
discharged had shown sparks or lights of the explosion, and that too was relied upon by the

Crown.

[9] The Justices gave a reasoned decision which was issued on 8 April 2014. It was a
‘written decision. In it, they set out the background, set out the law, the elements which the

Crown had to prove and then move to the facts of the case.




th] Under a heading “Proven Facts from Evidence” the Justices went through a number of
| .'issu_es and those were split really into two c_a_t_egoriés. The first were non-contentious, non-
- disputed and in large part admitted facts relating to the incident itself, its surrounding
-circumstances and who was there and what happened. It then isolated the only real issu_é and
that is whether the defendant discharged a firearm and moved into another category of listed

- evidence. It was the contentious evidence relating to the identification of the alleged firearm.

{11}  The Justices then moved into a paragraph which is headed “Application of Proven
Facts.” It commences by say_il_lg _“in_ applying the facts to the elements of the charge that
_'bro__sécuti_ion.is_ required to prove beyond .l_'eéson_abie_ doubt, we make the following findings”
.a.n_.d t_hereaft_e_r ti_ici‘e ﬁeré .ﬁn_d_ing's_d.h all _of the e_:ie.mel.lt's i_nch.J_.d:in.g that 1‘ela_tzing._td fhe_matter o

in dispute. And in reia_ti(_)n 1o that, the Justices said;

(1) “Crown _presented photographic evidence of seven spent .22 sheils
: rép_qve_re_d from abqﬁ_t _the_ péinf_th_e defendant stood during “shooting
stage” of the incident. The defendant does not deny that they are his,
sayiﬁg they Wcre from an eéﬂier p_i.g hunting trip and must have fallen

du_t of his pocket. It would be tempting to find it unlikely that used
shells would appear at the scene of an alleged shooting, and have
nothing to do with that incident. However the lack of any weapon to

tie the shells to is a severe weakness, To compound this weakness, it
was revealed in the course of the trial that the seven .22 shells have

also gone missing from Police possession.

(ii) The defendants claim that a toy gun he fired could make sufficient
‘noise to scare people, also stretches credibility; however it is for the

Crown to prove what was used, not the defendant.

(iii)The Crown did provide several witnesses who testified they viewed
and or they handled a rifle of some description in the defendant’s

possession in the early hours of the morning of the alleged incident.




(w) The cr ecilblhty and honesty with which they testified is not in question,
‘however the lack of a weapon f01 them to 1dent1fy in Com*t means theu

.- testimony lacked weight. - .

{v) We noted that there were discrepancies in their testimonies in terms of

* some of the descriptions of the alleged firearm used.”

- [12]  The Justices then moved into their conclusion which was effectively their decision.

The first of those really was an acceptance of the setﬂng of ihe scene whele enny had been

_ iefused to the Respondent and an ar gument ensued

[13]  The Justices went on:

- (1) “There is even agreement that he was carrying some sort of firearm

and that it was discharged. The key issue is whether it was a firearm as
o finding the Arms Ordinance 1954-55 the defendant dlscharged ora
plastic toy gun that he cialmed it to be

(ii) The Police failed to physically produce the alleged firearm “as crucial

evidence to support the charge against the defendant”.

(ii)The Court noted the time gap the Police took to interview the
defendant which was seven days after the alleged incident. Similarly
the witness statements were recorded some 15 months after the alleged

incident.

(iv)In this respect the Crown has failed to prove this case beyond
reasonable doubt. In addition, despite Mr Tatira’s admission that it
was his intention to scare the occupants of the house, Section 331(b) of
the Crimes Act specifically refers to a firearm, this Court therefore
finds the defendant not guilty as charged therefore the charge is

dismissed.”




[14] The Crown_complains that there were several failings by the Justices and the appeal
was lodged on grounds that firstly they had _faiied to make findings backed on the cyid_enc_e
- and failed to properly assess the evidence and determine what evidence was either aooept_ed
or rejected. Second, that the Justices erred in law and finding the failure of the [App_éll_ant] to
produce the firearm meant that the Crown could not prove the _charge, and third, that fhey

- took into account irrelevant matters mainly the delay in time in interviewing various pe;‘so_ns.

f15] Similar concepts and pr1nc1p1es were dealt with by this Court in the judgment of

'Sohczfor General v Boaza alp appeai 2/2011 27 May 201 l,a Judgment of Hugh Wﬂhams J.

' [16} I agree w1th hlS Honoul S obselvanons ihat Jud1c1ai ofﬁcels are bound to p1ov1de
reasons fm their demsgons and that they are unde; an obhgatlon to prowde an indication of
the reasons for wh1ch they took that view. In that case, his Honour adopted the 1eason1ng in

-Lew:s v Wilson & Hoz ten Ltd {2000] INZR 546 whlch was a _]udgment of the New Zealand

'_ Cou1t of Appeal. In that Jjudgment, the Court set out three main reasons why the gmng of

' reasons by a Judge is desuable and 1 quote he:e ﬁom the snbmlsswns of the ClOW]]

(1) The provision of reasons by a judge is an lmportant part of openness in

the admxmstratlon of justice -

(ii) Failure to give reasons means that the lawfulness what is done cannot

be assessed by a Court exercising supervisory jurisdiction

(ii)The requirement to give reasons provides a discipline for the Judge
exercising the discretion which is the best protection or wrong or

arbitrary decisions and inconsistent delivery of Justice.

[17] * The Crown also referred to the New Zealand Court of Appeal in its decision of Queen
v Awarere [1982]INZLR 644 and the observations made by the Court about the counsel of
perfection in busy lower courts. The Court of Appeal thought it undesirable to give in some
sort of inflexible rules which apply universally to the requirement to give reasons, for the
very reason that some of the District Courts in New Zealand are very busy and a counsel of
_ pexfectlon rmght be going 100 far ~But Comt did say at page 649 “nonetheless Judges and :

Tustices should always do their contentious as best to pxowde with 1heu deCISlons reasons




whzch can sensibly be regarded as adequate to the occasion. Indeed fallure to foliow that

' nounai Judlual pracﬁce mlght weli }eopazdzse the de01510n on Appeai 7

[18} Taking those observations into account and bearing in mind that this Court is dealing

here not with a counsel of perfection and being conscious that the Jusi_ices do not necessarily

have legal training but regardless, the Qbéervat_i_on_s of Hugh Williams J are in my view

. e.or_r_ect‘_ Here _t_here Was a trial lasting t_hr_ee _days where there was a wealth of Crown evidence

about the ‘-‘ﬁrearrn;’-and other _eil'culnatantial evidence which needed to be -aésessed_and
~analysed against the denial and expl_an_atien _.of the defendant. '

[19] It 18 not my iask n thxs Appeal to subsntute my demswn at th;s stage at least for that_

| of the Justices, but in my v1ew havmg, 1ead the ev1deuce theie is compelimg ev1dence which -

_ ..lf accepted could easxly have led to pxovmg al] of the elements of the charge including

. .whethe1 or not a ﬁlearm had been d:schalged But unfoﬂunately decnsmn of the Justlces

' does not deal wuh the ewdence mn any anaiytlcal way at aH

[20] My overall impression is that the Justices were distracted from doing that by the
empha51s they put on the absence of the productmn by the Crown of a .22 ca11b1e or any other

rifle.

[21]  Even if one looks at the observation that I referred to earlier where the Justices said
that the lack of a weapon for the witnesses to identify in Court meant their testimony lacked
weight, they needed to have said that they found the witnesses evidence unreliable for some
reason. By accepting that the Crown witnesses were credible and honest which they did,
there needed to be some distinguishing factors which meant their evidence was not sufficient

50 as to prove that the article was indeed a firearm within the definition that was accepted.

[22] It does not need as I have said to be a counsel of perfection but it does need to be an
obvious pathway to the conclusion that they reached. They need as any Judge needs to assess
all of the evidence in a case which lasted this amount time and where there was a diametric
view between the Crown’s witnesses and the only witness for the defence which was the

Respondent, a good way of dealing with that evidence would have been for the Justices to

take ﬁistly the evidence of the Respondent, -and. assess. what he said agamst the -Crown v

~ witnesses. If the Justlces had accepted his ev1denee or thought that it mlght 1easonably be




| true then of course they would have found the Respondent not guilty because they could not

have been sure that the altlcle was a fuealm w;thm the deﬁmtlon

. [23] - Here they could have assessed the reliability of the Crown witnesses, by assessing
such things as: the lighting; this took place in the early hours of the morning, the witnesses
| were fughtened they had been shocked and the fact that their statements were not taken
| _some time between the incident 1tseif and the giving of their evidence or the giving of a
statement. That doubt could have been and ought to have been cast on the rehablhty of the

ev1denee that they had glven

| {24} The Justtces dld not do that Whllst they accepted the honesty of the wztnesses then
| ev1dence and the assessment of it is left in a vacyum which bangs up agamst the view that the :
_ czumal ewdence would have been the actuai physmal productlon ofa ﬁrealm That seemed

' Z_to be the end of the case.

: [25] Thus it is not sure whether the ev1dence of the Respondent was accepted and the

--_cvuience of the Crown w1tnesses 1ejected because of umehabihty
[26] = Ihave no option bui fo grant the Appeal for the grounds I have just espoused.

[27] My ability to deal with the case thereafter is circumscribed by Section 80 of the
Judicature Act. 1 can affirm, reverse or vary a judgment or may order a new trial or make

such other orders as I think fit. There is thus a wide_discretion.

[28]  The Crown enjoins me to assess the evidence on the transcript and substitute my view
for that of the Justices. I do not intend to do that. There is something to be said for the
assessment of witnesses particularly in reliability; having seen and heard them. That is not
the be all to end all because I have as [ have just said there needs to be reasoned decisions and
assessment of the evidence as it falls. But in a case where there was the need to assess the
witnesses as they gave their evidence particularly when there was some time between the
incident and trial, for me to substitute my own view of a case that took three days would not

be an appropriate exercise of my wide and unfettered discretion.




Colin Doherty J




