Ve BRI : Y o o b
! THE IAND COURT. OF THE COOK ISLANDS - R -

HELD AT RAROTONGA :

. IN:IHE MATEER of MAURUNGA SECTION
| ,12Bﬂ NGATANGIIA

'?iN-THE?MAiEER of Deeds of Lease _
B *f;,datee “f”prll 1978
‘,{.and 6th,Decvmber 1978

vested in RIMA NICHOLAS, |

¢224-' o .-4;a;u4; ’5924
' JUDGEMENT OF DILLON

]
l

This is an appllcatlon to determine the capltal value
-of land contained in omne .of two leases held by the
. applicant Rima NlChOlaS. Mrs Nicholas has a lease'df twe -
: adaomnlng sectlons in Maurunga Sectlon 4231 Ngatangmia. | -
. The flrst property comprises . 1100 sqnare metres contalned .eéfg'
in Deed of Lease dated 24th of Aprll 1978 the second -
‘comprlses‘970 square met:es;conta;ned-ln ‘Deed ef Lease
dated the 6%h of December 1978, = At this stage I am only
concerned With the fiﬁdhg of the eapital'ielué.of the land
in the first mentioned Deed of Lease, that is, covering

the area of 1100 square metres.
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_unfortunate 1n S0 far as

She was prompted to become 1nvolved in thl_ i

_ named after Mrs Hale, Mrs Nlcholas gave

—a

The background hlstory to the negotlatlons for .

i'thls 1ease are both 1nterest1ng, novel and perhAPS gﬁ

Wks Nlcholas is co”cerned.

se"because

of a frlendshlp W1th.Mr 'rs'Hale who were Amerlcam

Her initial negotiations with Mrs Tuana wt rs Nicholas
believed was one of the owmers ofayp;gjlan -Mfs Tﬁana:
certainly did not dissuade Mrs Nichoiésgfp‘ ':hié*belief“ :

and all negotiations were done between*fheél two. ladies. ';:_'

In fact, the Court was told SubSequen ]

the solicitor: acting for Mrs Tuana, that the land in

"question was 1n fact owned by Mrs Tuana s ‘three brothers,

all of whom lived in New Zealandjall of whom had, pursuant 
to some family arrangement, agreed that Mrs Tuana, While :“_
not an owner, could have the use of this otﬁer'lahd.in}':'
Rarotonga while the three brothers in New Zeaiaﬁd'weré"_
going to have the use and exercise ’c‘.h.e_'x-:'rbg;h.i':"s'E:}V::ld.‘in’c':t_a::-'e's-i_‘::is_-' ;._-_‘?'.j
in New Zealand land. | o

In any case'Mrs‘Tuana and Mrs Hale over ékﬁériod'
negdtiatgd..for.a lease of the property WBich;initially
started off by Mrs Nicholas offering $2,000 and this price
was then upped to $4,000, subsequently incieased to $8,000
and was finally settled at a figure of $10,000. M fylor |

again confirmed that it was on his insistence throughout

by Mr Tylor,



._that Mrs Tuana kept 1ncreasmng_the prlce unt11 1t reached
the $10,000 f:.gure, which b '
o ; that Mrs Tuana &ccept.

T on

3.

It was at thls stage tlwﬁ

then 1mmedlately 3351gned the lease to Mrs NlGhOlaw_fGDthg

°$1O 000 con51deratlon which had been,agreed upon.-ff;'-7fl“

Mrs Nicholas in her evmdence said that she had no 1dea l
of these arrangenents; ‘she had no sollcltor of her own,
and she relied on the papers which were prepared by Mr
Tylor as glVlng her a lease of the land for whlchshe was |
prepared to pay the sum of $10, 000. s Nlcholas heard

of the company, Muri Holdlngs Limited, on the day that she

was to sign the papers prepared by Mr Tylor. - There was a
suggestlon that this device was in the form of a tax ‘saving

exercise but this is unclear and, in any case, isg 1rrelevant
to these proceedangs.

Summarising the position to this stage, Mrs Nicholas
on the 24th of April 4978 paid $10,600 to Muri Holdings
Limited for an assignment of a lease for €0 years at a -
rental of $50 for thé first five years_with a provision
that rent be reviewedrevery five yeafs théreafter.and in
otkher respects the lease to be on the usual terms and

conditions. It is this question of the reviewlthat is now
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xﬁ,befdre the Court_for'its considefai

_”3rérhaPS, while not. of any cqnsqugerQ;bﬁt of

-Mrszlcholas has, I was told that later 1n that year 3

Mrs Tuana wanted further cash to meet her husband'

accldent clalms and as a result a further Deed of

Leaseiwas drawn up and_completed over_the 91

metres adjoining. A lump sun of %3,000 Was D dr_y

Mrs Nicholas to Mrs Tuana for thls leaseJ;ﬁ-'

Ve are now dealing only,- of course, Wlth the lease

| dated. 24th of April 1978. This was from the three:owners

llVlng in New Zealand who granted the lease orlg_nally to
luri Holdings Limited for no Payment- ‘no con81derat10n-7?fef e'
and no goodwill. The lease was for a stralght rental of

$50 per annum only. The position, therefore, is that

._Murl Holdings Ltd received the bﬂo 000 from Mrs Nlcholas,-

Mrs Tuana, apart from one share, is the owner of“Murl ‘:ﬁ;; J'
Holdings Limited and so Mrs Tuana recelved +the $10 OOG

her three brothers who are the owners of the 1and.rece1ved.,;

‘no pért of that $10,000.

Wnile the application is to determlne tbe value of the
1100 square metres as at the 24th of Aprll 4985, much
evidence has been given and submissions made on the question
of the $10,000 paid by Mrs Nicholas to Mrs Tuana and
whe ther this should be taken into account -'notaﬂjnﬁedﬁfqr -
' or credited to Mrs Nicholas on the current review of

rentel. : '



_er'Clarke, actlng for Mrs Nlcholas, has gone to
-exten51ve 1engths o establlsh ‘Why this $1O 000 should

be taken into account 1n fixing the rental and why Mrs
Nicholas should not ‘be penallsed because of the device

o.f :f.‘orm:.ng the companyandass:.gnlng the lease, all at the
one time.  Mr Clarke in his carefully prepared submmssmons

. Went to great lengths %o show how there could be three

different formulas lnvoked in order to takellnto”account

and give credit %o lMrs Nlcholas for the substantlal amount

of money whlch she has pald.

On the other hsnd My Tylor has glven eV1dence hlmself
°of the desirability of the property clalmlng that ?t'ls _;*”
,the best on the Island and further he gave a detalied Ll
account of_why the company was formed and the purpose to.
which the $10,000 was to be put towards; and the unf:'csr;.‘ |
tunate results which emanated from Mrs Tuana s husband who,_{
while returnmng from a social functlon, crashed 1nto 't,‘Wiu:)’__"=
cars and was requlred to meet the costs of repairs to
" those two_vehlcles, one to the extent of $6, 000 and. the
other to the extent of $3,000. According to Mr Tylor 5
evidence, of the $10,000 paid by Mrs Nlcholas $4 OOO was

_used to purchase a vehicle which caused the subsequent
) ‘accident,. The balance of $6,000 was used to setule one
accident claim and the subsequeut lease of the adjoining'
" section to Mrs Nicholas for $3,000, went tOWards_settliug

the second accident claim.



"f observed as. follows -

dfThe net result, according to Mr Tylor, was that whst '
VWas 1ntended to be a developmental exerclse For thege
. ,two sectlons, the flrst supportlng the development of -
" the . 323§;s§ flnlshed up as a dlsaster with nothlng
. belng develoPed.:'f ; e .

Dealn.ng flrstly with the payn}ent of the.' $10,0003
'Ether

the questlon hes been ralsed throughout as to,_

this amount of money lS to be treated as" a- con51deratlon,:,~:

' goodw:ll or rent in advance;_ﬁ At the end of the firsst

Court hearlng on the 21st of Apr11‘1983, the‘Court

"Mr Clarke has submltted that the;present rental
‘_should be 1ncreased from $50 Pe. a. to $55O p.a. 3
" which is the end rental after having assessed d

the value and taken ab percent basis of it and

then deducted from thet an allowance cover the.

$10,000 goodwzll whlch Mrs Nlcholas paid in 4978

which is to be regarded and assessed as. part of

the rental over the total term of " the 1ease to -
be apportloned to the total flve year term. T

Mr Tylor says that Mrs Nlcholas pald $10;, Q00 |

to a company but Whlle the company con51sted

of the threé owners as shereholders. o :

Nevertheless the company is a distinct and

~separate 1dent1ty‘and that $10,000 as goodwmll

paid to a company and as ‘such cannot be taken
into account in asse351ng the rental and that
you assess the rental to be $BOO Pede Wlthout

deduction.
Application adjourned for submissione."



7.

.=;‘iiF0110Wlng on that hearlng and prlor to the subsequent

-hearlng on the 19th of July, Mr Clarke filed certaln sub-—
m1381ons which emphaszsed that the Court " ... had
determined that the. cash taken should be taken into

‘account to reduce the annual rental“

No such determinatioh can'béita@én'from the Court
records and it is only now after a'f;rfhef_ﬁdﬁrt_ﬂearing
and the availability of the further evidence fﬁéﬁ_t--%
consideratioﬁ can be given to this payment of $10,000.

Mr Clarke argues that:~

1. "The cash payment made to land owners on the

grant of a lease is part of the cqn51denat10n_.;-5
of the lease." O S

2. " The value of a lease cannot be. detenmlned
wmthout reference to the condltlons of the
lease.” Co o

3 nippe capital value of that iaﬁd_doés'noﬁf;ﬁ"
change where the conditions of the lease
are onerous or favourable; but the value
of the lease does." |

4. '“Counsel‘for the respondent adknéwledggsi}-

that in determining rentals the Court-méy 
have regard to favourable or unfanurable?“'
terms of the lease, e.g., compensation f6r
improvements. But Counsel for the respoﬁdégt
will not acknowledge a cash payment to.the?“
land owners as a favourable provision to the

lessors that should also affect the rental."
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s, "Rents would be set byrreferencé”tdrﬁhe
| terms, conditions and provisions of the
'1ease as well as the land value. That .

it is submitted 13 entlrely sound and

proper, Where a land o r has received

a favourable beneflt thi hould be taken
lnto account Wlth regard'boffﬁture rentals._

' Where an a551gnor of a lease recelves that
benefit (not the land owner)'then the.

assignee should get no_-””'

6.  Mr Clarke then po_stulat‘ed__,_)three. nethods
- whereby credit would'be'givén.to_Mrs
Nicholas <for the 5510,'000 which she had -
paid and these three methods are set oﬁt;;'__V-
in defail withiexamples in the'sﬂbétantié;
submissions which Wr Clarke has filed.
I do not propose 1o consider themrin-deféilV

in this Judgement.

M Tylor in reply clalmed that the land owners as
lessors under the lease, wihich is now the subject of
review, did not receive the payment of $10, OOO made by
Mrs Nicholas, . He contends that if they had recelved
it there may be some basis for the proposition pmx
forward on Mrs Nicholas's behal_t‘. But as the land ovmers '
have not received $10,000 or any part of it then he asks H

| why should their new rental be assessed and, in fact,
reduced as though they had received $10, OOO;yhlch was"

received by Mrs Tuana.
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‘35_ It is clear from the eV1dence- =ei;é';bhe Court that
Mrs Nlcholas Was prepared to pay $103 OO to acquire a

. lease of this sectlon._ The new rental, once assessed,

_ may in fact prove a hardshap to Mrs 'cholas and this _'

hardshlp may be accentuated because;the'n-Was some
evidence that hr and Mrs Hales S'mafrl :Lhas now broken
up and the. amount of thelr support under:tﬁese clrcumstances 
£0 Mrs Nlcholas was never canvaased. Tt:lS clear, |
however, from lir Tylor's ev1dence that the three owners
of this land re51d1ng in New Zealand dld not recelve any
of the $10,000 paid by lirs Nlcholas._ _Put_another way, if
. the payment of the $10,000 is credlteﬁjte Mrs Nicholas's as .
{:rent in advaﬁce in_aCcordance“with anﬁeffthethree.meﬁhoda:a
-‘.suggested by Mr Clarke then this would mean that the?three e‘
- owners would receive less than the.ﬁarketfrental'fe:3the |
" next five years which, in itself5-ﬁoula be'eoh#rarj*to'the
'ﬁrovisions of the lease. -
How, whether thls scheme was for tax rellef as
suggested by Hr Clarke in cross—ezamlnatlon, or Whether
it was for any other reason;is not, 1 belleve,,qfll'
consequence in an application to determine what_iefthe
value of the land, but that is in fact all that the
- application relatee'to. Mr Clarke endeavoured to
suggest that Mrs Richolas thought she was dealing.with
the owners of this land and that the $10,000 was going.e."

to the owners on account of rent. However, this was?:
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not established and. phe legal documentatlon does not

fsupport that cententlon. It is unfortunate, o course:
.that the legal 1mpllcat10ns of an a531gnment of the lease
were never explained to Mrs NlChOlaS since lip Tylor acted
in effect for both partles a 81tuat10n which in hlnd31ght

‘and because of the partlcular 01rcum3tances in this case,

should have been av01ded.,

At this point, it is perhaps relevantﬁto refer to one
aspect of Mr Tylor's eV1dence when he was cross—exanlned |

closely on this very point when he samd-
"I drew up the lease the parties_all agreed to.
T did not see the need for the other party to
seek legal advice. There was matters pertain- -
ing to something of a trust. I was not aware
of them and did not advise her on that point."
It is clear that if Mrs Nicholas was-tieatingethe
- $10,000 that she had paid as an.entitlement’to a future
credit then she should have been independently advised.
The reference by Mr Tylor to a trust re-emphasises thie
point. However, the fact is that Mrs Nicholas was not
independently advised; she did pay the $10,000 over. %o
lirs Tuana and she did receive an assigmment of the lease
which now has to be considered for the purposes of fixing its

value so that subsequently rent can be assessed.

For these reasons,but principally because the owners
received no benefit from the $10,000 paid by-Mrs Nicholas,
it would be quite contrary to the tenms of the lease Wthh

Mrs Nicholas now holds, as lessee, to penallse the owners
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Ay ! Loy
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for what Mrs Tuana as the orzglnal holder of the lease_

and Mrs Nlchof s

fhave agreed. That is, to pay the
owners a. rental 1ess than the current market value as

prOV1ded for 1n the lease._- i

Clause (b) of the lease whl'h is relevant to thls

detezmlnatlon reads as fo lows'

"(b) FOR and durlng each succeedlng perlod of
five years of the sald tenm an annual rental
as shall be agreed upon by the Lessors and
Lessee or falllng agreement at such rental
as shall be fixed by arbitration in accor- R
dance with the Arbltratlon Act 1908 such
rental to be based upon current market
values for compar "fefunlmproved land and
the terms and con_{éﬁons of this Deed but
to be not’ less than “the rental for the '
preceding flve years.ﬂ

Turlng to the quest;on of a comparatlve value, e :

- Clarke qnoted Mr Lobb Who has had experlence in- such | |

matters. Mr Tylor gave eV1dence as to. what ‘he belleved |

- was the value of thls sectlon.af Th;s eV1dence may be '

summarised as follews:4' “mi L

1.  Mr Lobb believedlﬁhis section and the

Little: Polyne51an section Were comparable."'

. He belleved that of the total land of 2070
sguare metres in the Little Polyne51an
'sectlon, ‘there was a one—th;rd Sectlon

: avallable. ~The land in qgestlon,here in

this case is 1100 square metres. Mr Lobb

WL
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also 1nd1cated that the vegetatzon on

.th:l.s Sectmn :.s closer %o the ‘meen high-
water mark. " He also confirmed that the g
sectlon had probably one of the best VleWSq

in Rarotonga.

2. lr Tylor referred toutnhéﬁfeﬁango'Section
7814 Block. One of th§.léésés.for'this;
area is 1300ISQuare mééfes; a'goodwill of
$16,000 was paid and the rental was elther
$200 or $400. He further mentloned that
some 30 metres from the section towards the
land in question a ‘further lease was granted
to g'Mr_wéde Swoboda,.ﬁhis tease being for |
60 years, a goodwill'of‘$20,000_having been
paid and rental of $300 having been agreéd_
upron. The area of this'was'in-two piéces,
4674 sQuare'ﬁetres-on the-éeaward sidé of
the 5wamp apd 1115 sqﬁare nmetres on the
inland side of the swamp. - |

e Finally, lir Tylor claimed tﬁat Mrs Nicholas's |
site situated at Huri Beach was undoubtedly, |
in his opinion, the most desirable of all

sections on the Island of Rarotonga.

In dealing with the leases to South Pacific Consultants
Limited and lr Swoboda referred to by Mr Tylor, I belleve -
that on the question of goodW1ll there are two dlstlnct

‘aspects which have to be consxdered:-
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e In thaffwo examples given> above by Mz mylor
" the 1e§sees have paid $2o 000 and $16,000

T _ respectlvely for bO year leases, that 1s the

: worth of a lease to them.:y7
2, Where a person buys a lease for a term l:.
stlll to run, that ig the market value
of the lease at the time of purchase. Such -
value being related to all the varlous terms
of the lease. '”aw
3. It may be said that Mrs Nicholas fitsﬁinte'
the second category having'purChased tﬁé.
lease. However, because-of the unusual
circumstances I here referred to, I belleVe
~ that she negotiated a 60 year lease w1th -
Mrs Tuana whom she thought-was‘the owner

of the land and who Wasliﬁ”fact eventually

able to give lirs NichelaSQa;lease pursuahts
to a legally manipulated aeeangementiaboutl
which Mrs Nicholas was'nevegéindependently
advised. | o . |
‘Mrs Nicholas is, therefore, in the samejpesieion as
the two examples given by lr Tylor, namely, she has paid
$10,000 for a 60 year leaseg ‘that does not mean the land

_is valued at $10,000 or more now; it means she paid

$10,000 for a long term lease and the beneflts that
provmdes her; tbe value of the land must be assessed in

relatlon to other comparable values.



" rental of Mr Swoboda was glven a’

14,

i
f'._ .

The rental of South Paclflc Consultants 1s elther

$200 or $400 for 1300 square,metres._ It $2OO then

- that is a capltallsed value at Sﬁ of $4 0003 1f $400

is the rental then a comparable value 1s $8, 000. Thé

'$5OO per annum for a

pltallsed value ef

. "k?’.

1671 square metre secu;on or?i

My Tylor placed hlS value on thls sectlon at ¢10 OOOK
thus produ01ng an annual rental of $800 per annum. It
will be seen that this is con51derab1y 1n excess of the
value of two relevant leases he relled on. Bearlng in

mind also that Mrs Nicholas' 'S sectlon lS 1100 square

o

metres only.

‘Mr Clarke submltted the value for thrs sectzon
which is qulte a blt smaller than the two examples given
by Mr Tylor, should be fixed at &7 000 and a capitalised
rental of $350 per annum. ‘Wheu compared with the areas

of the adjoining leases referred to by Mr Tylor, this

-'appears oo high but I propose to adopt that figure and

fix the value at $7,000; the rental at $5507pér'annum
as from the 1st of April 1983. Costs of $100 are to
be paid to Mr Tylor by Mrs Nicholas and the'Registrar

'is to allow up to a further $100 of rent monies_agaiust :

a certified”%ﬁcount from Mr Tylor.




