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a::N THE LAND COURT OF THE COOK ISLANDS 

HELD AT RAROTONGA 

r/}.m --:r o!HAlJBUNG,<™TION 
. 12B1 NGAiliANGIIA * ... , ... 

IN THE MATTER of. Dee.ds of Lease 
, '.,, 

. dated.}2,~~h ApriJ. 1978 

and 6ttl Dec~mbe"" 19?8 

vestedin.RIM.A NICHOLAS 

. . . . . 
JUDGEMENT OF . DILLON J~i . 

This is an application to determine the capitaJ. vaJ.ue 

of land contained in one of two leases beJ.d by the 

applicant Rima NichoJ.as. Mrs NichoJ.as has a lease of two 

adjoini~ sections in Maurunga Section 12B1.Ngatangiia. 

The first property comprises 11oo·squaremetres contained 

in Deed of Lease dated 24th of April 1978; the second 

• comprises 970 square metres contained in Deed of Lease 

dated the 6th of December 1978. At this stage.I am only 

concerned with the fiiing of the capital value of the land 

., in the first mentioned Deed of Lease, that is, covering 

the area of 1100 square metres. 



The background history to the negotiations for 

tb.is lease are both interesting, novel and perhaps 

unfortunate in so far as ~s Nicholas is .concerned. 
. ~~.i~> ', ·, . . _: ;' '. _·. -:· •'_'i' '._·.. .. 

She was prompted to becom'.e·' invo.lved in tbis .J.~gse because 

of a friendship With Mr a~l¼Mrs HaJe who were
0

~ericair 
,,;-:-'-/('.:·· ' . -·.-·: 

visitors with whom .. sJ:ie: had' become fri~ndly - so friendly, 

in fact, that one of Mrs Nicholas's own children was 

11amed after Mrs Ha le. Mrs Nicholas gave.ev:5,cfenc::iof 
'•"':'•;,;~,_,,, -: _-_ :- _. ,. 

lier initial negotiations with Mrs Tuana whrii11f~s Nicholas 

believed was one of the owners of tb.is ;land_.,,; Mrs Tuana 
. ·7·. 

certainly did not dissuade Mrs Nicholas frc:>IIItms-belief 

and all negotiations were done between thes¢,'..two ladies • 
..::~;: ... ·_ ,-;:> 

In fact, the Court was told subsequentl:1; by Mr Tylor, 

the solicitor acting for Mrs Tuana, that the land in 

· question was in fact owned by Mrs Tuana 's three brothers, 

all of whom lived in New Zealand.; all of whom had, pursuant 

to some family arrangement, agreed that Mrs Tuana, wb.i.le 

not an owner, could have the use of this other land in 

Rarotonga while the three b~others in New Zealand were 

going to have the use and exercise the.rights and interest1, 

in New Zealand land. 

In any case Mrs Tuana and Mrs Hale over a period 

negotiated for. a lease of the property which initially 

started off by Mrs Nicholas offering $2,000 and this price 
. ~ 

was then upped to $4,000, subsequently increased to $8,000 

and was finally settled at a figure of $10,000. 

again confirmed that it was on his insistence throughout 



that Mrs Tuana kept increasim>; the price until it reached 
:. .,i~~rr:/ _ . 

the $10,000 fig\tt'e, whicb Mi/i1jiylor waljl<Prepared to recommend 
·, ·- .::\,'·: :' ,.' . ' ··'"!-'!_, ··•.:· • ' . . . 

•,,',·. -· 

that Mrs Tuana ijldcept. 
'. ·' 

It was at 

somewhat novel 

land leased it 

this stage tli~t, Mr Ty'.!l'Ql' the;o arranged a 
' . ·-·, . :·:/t~"-J/>- .' ': __ ;)?;\.,.-:;;· :.{-·: 

sc.heme'wbereby the t~/pwners of this 
. . . ··• .... . .• ~··:c••;. 

to a company which Mr 'T5rlor formed called 
"j'I .~ 

Muri Holdings Limited. 

All tbe shares in this company were held}pyMrs 
. ', ~'· 

Tuana except one which was held by l\/lr Tyli::>:r,-. · :ilq;i. .. 
,. -·•ii• , ', • 

" , ·:/-;<~1:z:_ .- t."i- , ::_;:::'f:?:-,_ 
Holdings Limited having acquired a leaf:]'~ pi\ thi,e/,,.'§l'~ction .>:; .-~. ., . .---~,.,,_-,,;, . .--

then immediately assigned the lease to Mrs ;Nicholas for the 

'$10,000 consideration whicb had been agreed upon. 

Mrs Nicholas in her evidence said that she had no idea 

of these arrangements; she bad no solicitor of her own; 

and she relied on the papers which were prepared by Mr 

Tylor as giving her a lease of the land for whic.hshe was 

prepared to pay the sum of $10,000. Mrs Nicholas, heard 

of the company, Muri Holdings Limited, on the day that she 

was to sign the papers prepared by Mr Tylor. There was a 

suggestion that this device was in the form of a. tax saving 

exercise but this .is unclear and, in any case, is irre:J.evant 

to these proceedings.· 

Summarising the position to this stage, Mrs Nicholas 

on the 24th of April 1978 paid $10,000 to Muri Holdings 

Limited for an assignment of a lease for 60 years at a 

rental of $50 for the first five years with a provision 

that rent be reviewed every five years thereafter and in 

other respects the lease to be on tbe usual terms and 

conditions. It is this question of the review that is now 



µp before the Court for its 
·?:~f{/:-.. 

considera~~h. 
.. ''j•..::;•)" 

l?erhaps, while not of any cqnseqli!:lnce, but of 

· ,i;Aterest only in completing the picture of what holdings 

Mrs Nicholas has, 'I'~~s told that lat~r in that year 

Mrs Tuana wanted further cash. to meet her husband' s 

accident claims and, as a result, a ftirther Deed of 

Lease was drawn up and completed over the 919 sq\X~re 

metres adjoining. A lump sum of $3,009was P4ia.by 

Mrs Nicholas to Mrs 'l'uana for this lease',.·. 

Vie are now dealing only, of course, with the lease 

This was fr<>m t.he thi:ee owners dated 24th of April 1978. 
( _. ' _.,. ,. "' 

living in New Zealand who granted the leas~originally to 
0 

Muri Holdings Limited for no pa;yment; no consideration; 

and no goodwill. The lease was for a straight rental of 

$50 per annum only. The position, therefore, is that 

Muri Holdings Ltd received the :P10,000 from Mrs Nicb.c>las; 

Mrs Tuana, apart from one share, is the owner of Jyiu.f;i · 

Holdings Limited and so Mrs Tuana received the $10,000; 

her three brothers who are the owners of the land received 

no part of that $10,000. 

While the application is to determine the value of the 

1100 square metres as at the 24th of April 1983, much 

evidence has been given and submissions made on the question 

of the $10,000 paid by Mrs Nicholas to Mrs 'l'uana and · 

whether this should be taken into account - not allow~d for -

or credited to Mrs Nicholas on the current review of 

rental. 



· Mr. Clarke, a<;ting for Mrs Nicholas, has gone to 

e~tensive lengths to establish. why this $10,000 should 

be taken into account in fixing the rental and why Mrs 

N'icholas should not be penalised .because of the device 

of forming the company and as signing the lease, all at the 
. . 

one time. Mr Clarke in his careful.J,.y prepared submissions 

went to great lengths to show how there could .be three 

different formulas invoked in order to :take i~t6 Jccount 

and give credit to Mrs Nicholas for the substantial amount 

of money which she has paid. 

On the other hand Mr Tylor. has given evidence.· hi.ms elf 

0 of the desirability of the property claiming that .it is 

the best on the Island and further he gave a detailed 

account of why the company was formed and the purpose to 

which the $10,000 was to be put towards; and the unfor­

tunate results which emanated from Mrs Tuana's husband who, 

while returning from a social function, crashed into two 

cars and was required to meet the costs of repairs to 

those two vehicles, one to the extent of $6,000 and the 

other to the extent of $3,000. According to Mr fylor' s 

evidence, of the $10,000 paid by Mrs Nicholas $4,000 was 

used to purchase a VElhicle which caused the subsequent 

accident .. The balance of $6,000 was used to settle one 

accident claim and the subsequent lease of the adjoining 

section to Mrs Nicholas for $3,000, went towards settling 

the second accident claim. 



I 

( 

6. 

The net result, according to Mr Tylor, was that wb.a t 

was intended to be a developmentiil e:x:ercis,e for these 

two sections, the first supporting the development of 

the~, finished up as a disaster with nothing 

being developed~ 

Dealing firstly with the paY1;9,ellt of the $10,000; 

the question b.as been raised thro4ghout as to °vtb.e'ther 

this amount of money is to b.e treat.ed as a consideration; 

goodwill or rent in advance. .At. the end of. the first 

Court hearing on the 21st of .April 198;), the. Court 

observed as •follows: -

"Mr Clarke has submitted that 'tlie :prettllt rental " 
should 'be increased .from $50 p.a. to $350 p.a. 
which is the end rental after having assessed 
the value and taken a 5 percent basis of it and 
then deduc teq_ .from that. an allowance cover the 
$10,000 goodwill wbich Mrs Nif}holaspaid in 1978 
which is to be regarded and>a.ssessed as.part of 
the rental over the total terin of the lease to 
be apportioned to the total.five yea;term 0 

Mr Tylor says that Mrs Nicholas paid $10,000 

to a company but while the company consisted 
of the three owners as shareholders. 
Nevertheless th~ company is a distinct and 
separate identity and that $10 ,ooo as goodwill 
paid to a company and as such cannot be taken. 
into account in assessing the rental and that 
you assess the rental to be $800 p.a. without 
deduction. 
Application adjourned for submissions." 



, 7. 

FollowiDg on that heariDg and prior to the subsequent 

heariDg on the 19th of July, Mr Clarke filed certain sub-

missions which emphasised that the Court 11 ••• had 

determined that the cash taken should be taken into 

account to reduce the annual rental". 

No such determination can be taken from the Court 

records and it is only now after a further Court HeariDg 

and• the availability o.f the further evidence tha.t 

consideration can be given to this payment of $10,000. 

Mr Clarke argues that:-

1. "Tb.e cash payment made to land owners on the 

grant of a lease is part of the consideration 

of the lease. 11 

2. 11 The value of a lease cannot be. determined.· 

without reference to the conditions of the 

lease. 11 

3. "The capital value of that land does not 

change where the conditions of the lease 

are onerous or .favourable; but the value . 

o:f the lease does." 

4. "Counsel for the respondent acknowledges 

that in de•termining rentals the Court may 

have regard to .favourable or unfavourable 

terms of the lease, e.g., compensation for 

improvements. But Counsel :for the respondent 

will not ac}-.nowledge a cash payment to the,. 

land owners as a favourable provision to the 

lessors that should also affect the rental. 11 

1 
! 



8. 

5. . "Rents would be set by reference to tlle 

terms, conditions and provisions of the 

lease as well as the land value. Tbat 

it is submitted is entirely sound and 
' : '-~-

proper. Where a land o#:o.er bas received 

a favourable bane.fit thi~Jcfihould be taken 

into iccount with' regard tb :future rentals. 
. . ' . ' ~ -~ 

Where an ass:j.gnor of a lease receives.that 

bene.fi t (not · the land ownei1 then the 

assignee should get no c~d:i.t for this." 

6. Mr Clarke then postulated. three methods 

whereby credit would be given to Mrs 

Nicholas .for the $10,000 which she had 

paid and these tl:lree methods are set out. 

in detail with examples in the substantial 

submissions which Mr Clarke has .filed •. 

I do not propose to con.sider them in detail 

in this Judgement. 

Mr Tylor in reply claimed that the land owners as 

lessors under the lease, which is now the subj.act o.f 

review, did not reqeive the payment o.f $10,.000 made by 

Mrs Nicholas •. He contends that if they had received 

it there may be some basis for the proposition put 

!orward on Mrs Nicholas 's behal!. But as the land owners 

have not received $10,000 or any part of it then he/asks 

why should their new rental be as,sessed and, in :t:act, 

reduced as though they had received $10,000 which was 
,k 

received.by Mrs Tuana. 



• 
' .. ; ... 

It is clear from the evidence lifefore the Court that 

¥rs Nicholas was prepared to pay $16';:~!io to acquire a 
'>,,::,, 

lease of this s~ction •. The new rental, once assessed, 
'", 

~ay in fact prove a hardship to Mrs Nicholas and this 

hardship may be accentuated because th~.~e was some 

evidence that Er and Mrs Hales's marriai~ has now broken 
-.J· 

up and the a.mount of their support under these circumstances 

to .Mrs Nicholas was never canvas.sed. It is clear, 

however, from lUr fylor' s evidence. thati,the three owners 

of this land residing in New Zealand did not receive any 

of the ~10,ooo·paid by Mrs Nicholas. Put another way, if 

the payment of the ~10,000 is credited to Mrs Nicholas's as 

rent in advance in accordance· with any or·· the three methods 

suggested by Mr Clarke then this would mean that the three 

owners would receive less than the marlcet rental for·. the 

next five years which, in itself, would be contrary to the 

provisions of the lease. 

How, whether this scheme was for tax relief, as 

su~gested by Mr Clarke in cross-examination, or whether 

it was for any other reason;is not, I believe, of 

consequence in an application to determine what is the 

value of the land., but that is in fact all that the 

application relates to. Mr Clarke endeavoured to 

suggest that Mrs Nicholas thought she was dealing with 

the owners of this land and that the $10,000 was going 

to the owners on account of rent. However, this wast· · ·· 



• 

10. 

not established and .the legal 
. ' 

doci.unentation.does not 
. .., .. ~. 

·support that contention. It is u.n.fortunate, of course, 

that the legal ·.implications o:f an assigDlllent of the lel;lse 

were never explaioed to Mrs Nicholas since f.!ir Tylor acted 

in effect for both parties 1 a situation which in hindsight, 

and because of the particular circum~tances in this case, 

should have been avoided. 

At this point, it is perhaps rel.avant to refer to one 

aspect of Ur Tylor's evidence when he.was cross-examined 

closely on this very point when he said: 

"I drew up the lease the parties all agreed to. 
I did not see the need for the other party to 
seek legal advice. There was matters pertain-
ing to something of a trust. 
of them and did not advise her 

I was not aware 
on that point." 

It is clear that if Mrs Nicholas was treating the 

$10,000 that she bad paid as an entitlement to a future 

credit then she should have been independently advised. 

The reference by Mr Tylor to a trust re-emphasises this 

point. However, the fact is that Mrs Nicholas was not 

independently advised; she did pay the $10,000 9ver. to 

Mrs Tuana and she did receive an assigDlllent of the lease 

which now has to be considered for the purposes of fixing its 

value so that subsequently rent can be assessed. 

For these reasons1 but principally because the owners 

received no benefit from the $10,000 paid b;y; Mrs 1'Ticliolas, 
•• 

it would be quite contrary to the ter.ms of the lease which 

Mrs Ni9holas now holds, as lessee, to penalise the owners 



11. 

for what Mrs Tuana as the origin~,]. holder of the lease 

,and Mrs Nicho).~~,Jtb.ave ,agre,ed. ihat is ,to pay the 

owners· a rental iess than the current market value as 
0

provided for in the lease'./ · 

Clause (b) of the 

determination reads as 

·il:,: 

11~se which is relevant to this 

fo;);lows :- .>'. 

n (b) 
.·,,,. .·,,_.,,,_::·_,:: 

FOR 
., ·\} ._.. . _ .. ·.:'-·;; 

and during· each succeeding period of ·. . '' 

five years of ;the said term an annual rental 
as shall be· agreed upon by, the Lessors and 
Lessee or fai:J.;ing agreement at _such rental 
as shall be fixed by arbitration in accor­
dance with the Arbitration.Act 1908 such 
rental to ~e based upon current market 
values for comparijlble unimproved land and 

,,; I., ·\' 

the terms aIJ.d con.~,ons of this Deed but 
to be not · less than -the rental for the . .;· 
preceding five years~" 

Turing to the question of a comparative_value, Lir 

Clarke quoted Mr Lobb, who has had experience in such 

matters. Mr 'l'ylor gave evidence as to what he believed 

was the value of this section. Tb.:i,s evidence may be 

summarised as follows:-

1. Mr Lobb believed this section and the 

Little· Polynesian se_ction were comparable. 

He believed that of the total land of 2070 

square metres in the Little Polynesian 

section, there was a one-third sectio~ 

available. The land in question _here in 

this case is 1100 square metres. Mr Lobb 
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also indicated that the vegetation on 

. tbis !i!ection is clo1:1er to the mean high­

water mark.· He also confirmed that the 

section had probably one o.f the best views 
1-' 

in Rarotonga. 

2. Mr :i:'ylor referred to tl:i,e.Aremango Section 

· 781,i\. .Block. One of the leases for this 

area is 1300 square metres, a goodwill of 

$16,000 Vias paid and the re:otal was either 

$200 or $400. He further mentioned that 

some 30 metres from the section towards the 

land in question a further lease was granted 

to a Mr \'lade Swoboda, this lease being for 

60 years, a goodwill of !ii20,000 having been 

paid and rental of $300 having been agreed 

upon. The area of this was in two pieces, 

1671 square metres on the seaward side of 

the swamp a:od 1115 square metres on the 

inland side of the swamp. 

3. Finally, r.Ir Tylor claimed that Mrs Nicholas' s 

site situated at Muri Beach was undoub'l;edly, 

in his opinion, the most desirable of all 

sec·tions on the Island of Rarotonga. 

In dealing with the leases to South Pacific Consultants 

Limited and Mr Swoboda referred to by Mr Tylor, I be.1ieve 

that on tbe question of goodwill ,there are two distihct 

aspects which have to be .considered:-



1. In the/two e;:camples given ,above by Mr Tylor 

the 1elsees have paid $20-,000 and $16,000 

respectively for .l?o year leases, that "is the 

worth of a lease to t):J.em. 

2. Where a person buys a lease for a term 
' still to run, that is the market value ' 

o:f tbe lease at the time ci.f 1:rurchase. Such 

value being related to all the· various terms 

o:f the lease. 

3. It may be said that Llrs Nicholas :fits into 

the second category having purchased the 

lease. Hov1ever, because of the unusual 

circumstances I here referred to, I believe 

that she negotiated a 60 year lease with 

Mrs Tuana whom she thought was the owner 

o.f the land and ;1ho was. in 1:act eventually 
--:.· 

able to give f.lrs lficholas· a lease pursuant 

to a legally manipulated arrangement about 

which Mrs Nicholas was never independently 

adVised. 

Mrs Nicholas i?, therefore, in tbe same position as 

tbe two e:camples given by Mr Tylor, namely, she has paid 

$10,000 .for a 60 year lease; that does not mean the land 

is valued at $10,000 or more now; it means she paid 

$10,000 for a long tern lease and the bene.fits that 
' 

provides her; the value of the land must be assessed•:-in 
:,.-

relation to other comparable values. 
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' ' 
. The rental of South Pa;":i..fic Consultants is either 

$200 or $4-00 fqr 1300 squar~; metres. I.f $200 then 

that is a capitalised valu~tat 5% of $4-,000; i.f $4-00 

is the rental then a compa:i'iable v~lue is $8,002• The 

rental of Mr Swoboda was given a1a{ $300 per ann~ for a 

1671 square metre section or ii C?pitalised valtJ.e ·or 
$6,000. 

Mr Tylor placed his value on t_his section at $10,000 

thus producing an annual rental of $800 per annum. It 
'',r·. 

will be seen that this is conside:L"ably in excess of the 

value of two relevant leases he relied on. Bearing in 

mind also that Mrs Nicholas' s section is. 1100 square 

metres only. 

Mr Clarke submitted the value for tb,j,_s section 

' which is quite a bit smaller than the two examples given 

by Mr Tylor, should be fL"<'.ed at $7,000 and a capitalised 

rental of $350 per annum. Wi-ien compared with the areas 

of the adjoining leases referred to by l\ir Tylor,· this 

appears too high but I propose to adopt that figure and 

fix the value at ~7,000; the rental at $350 per annum 

as from the 1st of April 1983. Costs of $100 are to 

be paid to Mr Tylor by Mrs Nicholas and the Registrar 

is to allow up to a further $100 of rent monies against , 
a certified i·ccount from Mr Tylor. 

~ 

-


