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2008, No. 21 . Consumers Guarantees

Amendments to Motor . Application of Act B
Vehicle Dealers Act 51, Application of Act

1986 o
50.  Application of Motor 7
Vehicle Dealers Fidelity
Fund

. 2008, No. 21

An Act to amend the law relating to -
(a) the guarantees piven, or deemed to be given, to_consumers upon
the supply of goods or services: and
(b) the riphts of redress against suppliers and manufacturers in
respect of any failure of goods or services to comply with any
such guarantees (26 November 2008

BE IT ENACTED by the Patliament of Cook Islands in Session assembled, and by the
authority of the same as follows:

1. Short Title_and commencement - (1) This Act may be cited as the
Consumer Guarantees Act 2008.

(2)  This Act shall come into force on the 1% December 2008,

2. Interpretation - (1) In this Act, unless the context otherwise requires -
“acquire” -

(2)  in refation to goods, means to obtain by way of gift,
purchase, or exchange; and also means to take on lease,
hire, or hire purchase;

(b) in relation to services, includes to accept the services;

“business” means -

(@)  any undertaking whether carried on for gain or reward or
not; or

(b) any undertaking in the course of which — ,
(i) goods or services are acquired or supplied; or

(1)  any interest in land is acquired or disposed of -
whether free of charge or not;

“consumer” means a person who -

(@) acquires from a supplier, goods or services of a kind
ordinarily acquired for personal, domestic, or household
use or consumption; and

(b} does not acquire the goods or services, or hold himself or
herself out as acquiring the goods or services, for the
purpose of —

(i) resupplying them in trade; or o

(i)  consuming them in the course of a process of
production or manufacture; or

(iii}  in the case of goods, repairing or treating in trade
other goods or fixtures on land;
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“Court” means-the High Court; - T
“express guarantee”, in relation to any goods, means an undertaking, -
assertion, or representation in relation to -

(@  the quality, performance, or characteristics of the goods; or

(®  the provision of services that are or may at any time be
required in respect of the goods; or o

() the supply of parts that are or may at Bty time be required
for the goods; or -

(d)  the future availability of identical goods, or of goods
constituting or forming part of a set of which the goods in
relation to  which the undertaking, assertion, or -
Tepresentation is given or made form part -

given or made in connection with the supply of the goods or in connection with the
promotion by any means of the supply or use of the goods; '

“goods™ includes -
(@)  goods attached to, or incorporated in, any real or personal
property;

)] ships, aircraft, and vehicles;

(c) animals, including fish;

(d) minerals, trees, and crops, whether on, under, or attached

to land or not, but, notwithstanding paragraph (a) of this definition, does

not include a whole building attached to land unless the building is a
structure that is easily removable and is not designed for residential
accommodation. IEEL T e e e
“manufacturer” means a person that carries on the business of
assembling, producing, or processing goods, and includes -

(8)  any person that holds itself’ out to the public as the °
manufacturer of the goods;

(b)  any person that attaches its brand or mark or causes or
permits its brand or mark to be attached, to the goods;

(¢)  where goods are manufactured outside Cook Islands and
the foreign manufacturer of the goods does not have an
ordinary place of business in Cook Islands, a person that
imports or distributes those goods.

“ordinary place of business in the Cook Islands”, in relation to a
manufacturer, does not include a Cook Islands subsidiary of a foreign
manufacturer;

“ownership”, in relation to goods, means the general property in the
goods;

“person” includes a local authority, every public body, and any
association of persons whether incorporated or not;

“price” includes valuable consideration in any form;

“security” includes charge and encumbrance;
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“service” means any rights, benefits, privileges, or facilities that are or -

are to be provided, granted, or conferred by a supplier under any of the
following classes of contracts - = : :
(a) - acontract for, or in relation to,-
® the performance of work (including work of a
professional nature), whether with or without the
supply of goods; or. '
(i) the provision in trade of facilities for
accommodation, amusement, the care of persons or
animals or things, entertainment, instruction,
parking, or recreation; e o
(b)  a contract of insurance, including life assurance and life
reassurance;
(©) a contract between a bank and a customer of the bank;
(d)  any contract for, or in relation to, the lending of money or
granting of credit, or the making of arrangements for the
lending of money or granting of credit, or the buying or
discounting of a credit instrument, or the acceptance of
deposits,
but does not include any rights, benefits, privileges, or facilities that are or are to be
provided, granted, or conferred by the supplier by simply paying or crediting any money
to the consumer without the performance of any other task (other than one that is merely
incidental to the making of the payment or credit);

“supplier” means a person who in trade -
(a) supplies goods to a consumer by -

() transfetring the ownership or the possession of the
goods pursvant to a confract of sale, exchange,
lease, hire, or hire purchase to which that person is
a party; or .

(1)  transferring the ownership of the goods pursuant to
a gift from that person; or

{b) supplies services to a consumer, and for the purposes of -
this Act, includes - :

(i)  where the rights of the supplier have been
transferred by assignment or by operation of law,
the person for the time being entitled to those
rights;

(i)  a person who, in trade, is acting as agent for
another where that other is not supplying in trade.

“supply” - -
(a) in relation to goods, means supply (or resupply) by way of
gift, sale, exchange, lease, hire, or hire purchase; and
(b)  inrelation to services, means.provide, grant, or confer.
“trade” means any trade, business, industry, profession, occupation,
activity of commerce, or undertaking relating to the supply or acquisition
of goods or services. o




6 LConsumers Guarantees .. 2008, No, 2 1

(2)  Inany-case where it s necessary under this Act to determine the
time at which a guarantee in this Act commences to apply - .
(@)  goods shall be treated as supplied at the time when the
consumer acquires the right to possess the goods;
(b)  services shall be treated as supplied at the time when they
are provided, granted, or conferred.

3. Act to bind the Crown - This Act shall bind the Crown,

4, Act nota code - (1) The rights and remedies ptovided in this Act are in

addition to any other right or remedy under any other Act or rule of law unless the right - - . .-

or remedy is expressly or impliedly repealed or modified by this Act.

: (2)  No provision of this Act shall be construed as repealing,
invalidating, or superseding the provisions of any other Act unless this Act by express
provision or by necessary implication clearly intends such a provision to be so
construed.

PART i
GUARANTEES IN RESPECT OF SUPPLY OF GOODS

5. Guarantees as fo title - (1) Subject to section 41, the following
guarantees apply where goods are supplied to a consumer - _
(@)  that the supplier has a right to sell the goods; and
(b)  that the goods are free from any undisclosed security; and
(c)  that the consumer has the right to undisturbed possession
of the goods, except in so far as that right is varied
pursuant to - e :
(i}  aterm of the agreement for supply in any case where
that agreement is a hire purchase agreement within
the meaning of the Hire Purchase Act 1986; or
{ii) a security, or a term of the agreement for supply, in
respect of which the consumer has received -

() oral advice, acknowledged in writing by the
consumer, as to the way in which the
consumer’s right to undisturbed possession of
the goods could be affected, sufficient to
enable a reasonable consumer to understand
the general nature and effect of the variation;
and

(b) a written copy of - ¢.agreement for supply or
security, or a writteni"copy of the part thereof
which provides for the variation,

(2) A reference in subsection {1)(a) to a “right to sell” goods means a
right to dispose of the ownership of the goods to the cons umer at the time when that
- ownership is to pass. SRR

(3)  An “undisclosed security” referred to in this section means any
security that was neither disclosed to the consumer in writing before he or she agreed to
the supply nor created by or with the express consent of the consumer,
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(4)  Nothing'ifi §ubsection (1)(a} or (1)(b) of this section shall apply in
any case where the goods are only hired or leased. '

Consumers Guarantees- o e

&) Where the goods are only-hired or leased, the guarantee sef out in~ -2« ====s

subsection (1)(c) of this section shall confer a right to -undisturbed possession of the.; -

goods only for the period of the hire or lease.
(6)  Part2 of this Act gives the consumer a right of redress against the
supplier where the goods fail to comply with any guarantee in this section.

6. Guarantee as to acceptable quality - (1) Subject to section 41 of this
Act, where goods are supplied to a consumer there is a guarantee that the goods are of
acceptable quality.
(2)  Where the goods fail to comply with the guarantee in this section--
{a) Part 2 of this Act may give the consumer a right of redress
against the supplier; and
(b)  Part3 of this Act may give the consumer a right of redress
against the manufacturer.

7. Meaning of “acceptable quality” - (1) For the purposes of section 6 of
this Act, goods are of acceptable quality if they are as -
(@)  fit for all the purposes for which goods of the type in
question are commonly supplied;. and ..
(b)  acceptable in appearance and finish; and
(¢)  free from minor defects; and
(d)  safe; and L
(e)  durable, Tk o
as a reasonable consumer fully acquainted with the state and condition of the goods,
including any hidden defects, would regard as acceptable, having regard to -
(f)  the nature of the goods; '
(g)  the price (where relevant);
(h)  any statements made about the goods on any packaging or
label on the goods; ,
(1) any representation made about the goods by the supplier or
the manufacturer;
) all other relevant circumstances of the supply of the goods.

2 Where any defects in goods have been specifically drawn to a
consumer’s attention before he or she agreed to the supply, then notwithstanding that a
reasonable consumer may not have regarded the goods as acceptable with those defects,
the goods will not fail to comply with the guarantee as to acceptable quality by reason
only of those defects.

(3)  Where goods are displayed for sale or hire, the defects that are to
be treated as having been specifically drawn to the consumer’s attention for the purposes
of subsection (2} of this section are those disclosed on a-witten notice displayed with
the goods. A
(4)  Goods will not fail to comply with the guarantee of acceptable

quality if - .

(a)  the goods have been used i “manner, or to an extent
which is inconsistent with the manner or extent of use that
a reasonable consumer would expect to obtain from the

goods; and
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(b) - the-goods would have complied with the, guarantee of T
- acceptable quality if they had- not-Been=used in _that”
manner or to that extent, -~ - ' I
(5 A reference in subclauses (2) and (3) of this section 10 a defect
means any failure of the poods to comply with the guarantee of acceptable quality,

8. Guarantees as to fitness for particular purpose - (1) Subject to section
41 of this Act, the following guarantees apply where goods are supplied to a consumer -
(a)  that the goods are reasonably fit for any particular purpose
that the consumer makes known, expressly or by
implication, to the supplier as the purpose for which the
goods are being acquired by the consumer; and
(b)  that the goods are reasonably fit for any particular purpose
for which the supplier represents that they are or will be -
fit,
3] The puarantees i subsection (1} do not apply where the
circumstances show that -
(@)  the consumer does not rely on the supplier’s skill or
Judgment; or
(b) it is unreasonable for the consumer to rely on the .
supplier’s skill or judgment. '
(3)  This section applies whether or not the purpose is a purpose for
which the goods are commonly supplied.
(4)  Part 2 of this Act gives the consumer a right of redress against the
supplier where the goods fail to comply with any guarantee in this section.

9, Guarantee that goods compi with descri tion .. (1) Subject to section
41 of this Act, where goods are supplied by description to a consumer, there is g
guarantee that the goods correspond with the description.
(2} -~ A supply of goods is not prevented from being a supply by.
description by reason only that, being exposed for sale or hire, they are selected by a
consumer,
(3) If the goods are supplied by reference to a sample or
demonstration model as well as by description, the guarantees' in this section and in
section 10 of this Act will both apply, '
(4)  Where the goods fail to comply with the guarantee in this section-
(8 Part 2 of this Act gives the consumer a right of redress .
against the supplier; and o
(b} Part 3 of this Act may give the consumer 5 right of redress
against the manufacturer.

10.  Guarantee that goods comply with sample - (I‘)%ubjéct fo section 4] of
this Act, the following guarantees apply where goods are supplied to a consumer by
reference to a sample or demonstration modef - e Cane

(a)  that the goods correspond “Hith  the sample or e
demonstration model in quality; and 3
(b)  that the consumer will have a reasonable opportunity to
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(2)  If the g&;ﬁs are supplied by reference to a sample or
demonstration model as well as by description, the guarantees in this section and section
9 of this Act will both apply.

{(3)  Part2of this Act gives the consumer a right of redress against the

supplier where the goods fail to comply with any guarantee in this section.

(a) determined by the contract; nor
(b} left to be determined in a manner agreed by the contract;
nor
{© left to be determined by the course of dealing between the
parties.
(2} Where there is a fajlure to comply with the guarantes in this
s right of redress is to refuse to pay more than a reasonable price.
(3} Nothing in Part 2 of this Act confers any other right of redress.

12. Guarantee as to repairs and spare parts - (1) Subject to sections 41 and

42 of this Act, where goods are first supplied to a consumer in the Cook Islands ~

(whether or not that supply is the first-ever supply of the goods), there is a guarantee

(2)  Part 3 of this Act gives the consumer a right of redress against the
manufacturer where the goods fajl to comply with the guarantee in this section.

13.  Express guarantees - (1) Where goods are supplied to a consumer, this
Act applies to any express guarantee given by a manufacturer of the goods which is
binding on the manufacturer in accordance with section 14 of this Act.
(2)  Part 3 of this Act gives the consumer a right of redress against the
manufacturer where the goods fail to comply with any such guarantee,

General Provisions

14. Provisions relating to manufacturers’ express guaranices - (1) An
EXpress guarantee given by a manufacturer in a document in respect of goods binds the
manufacturer where the document is given to a consumer with the actual or appareni
authority of the manufacturer in connection with the supply by a supplier of those goods
to the consumer.

(2)  An express guarantee which is included.in a document relating to
goods and which appears to have been made by the manufacturer of the goods shall in
the absence of proof to the contrary be presumed to have been made by the
manufacturer. N '

- (3)  Proof that a consumer was given a document containing express
Buarantees by a manufacturer in respect of goods in connection;with the supply of those

* 800ds to the consumer shall, in the absence of proof to the conirary, constitute proof that
- the document was given to the consumer with the authority of the manufacturer.

>

i
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15.  Contracts of work and materials - The guarantees in this Part of this Act ...
apply whether or not the goods are supplied in connection with a service. 7 grmiL

PART 2
RIGHT OF REDRESS AGAINST SUPPLIERS IN RESPECT OF SUPPLY OF
GOODS

Right of Redress Against Suppliers

16.  Circumstances where consumers have right of redress against suppliers -
This Part of this Act gives a consumer a right of redress against a supplier of goods _
where the goods fail 1o comply with any guarantee set out in any of sections 5to 10 of =~
this Act .

17. Exception in_respect of guarantee _as to acceptable quality -
Notwithstanding section 16 of this Act, where - '
{(a) the manufacturer, or a servant or agent of the
manufacturer, makes a representation in respect of goods
(otherwise than a statement on any packaging or label);
and
(b)  the goods would have complied with the guarantee of -
acceptable quality if that representation had not been -
made, -
there shall be no right of redress against the supplier under this Act in respect of the
failure of the goods to comply with the guarantee of acceptable quality,

Remedies

18.  Options against suppliers where goods do not comply with guarantees -
(1) Where a consumer has a right of redress against the supplier in accordance with this
Part of this Act in respect of the failure of any goods to comply with a guarantee, the
tonsumer may exercise the remedies set out in this section.
(2)  Where the failure can be remedied, the consumer may -
(a)  require the supplier to temedy the failure within a
reasonable time in accordance with section 19 of this Act;
(b)  where a supplier who has been required to remedy a
failure refuses or neglects to do 50, or does not succeed in
doing so within a reasonable time -
(i) have the failure remedied elsewhere and obiain
from the supplier all reasonable costs incurred in
having the failure remedied; or R
(i)  subject to section 20 of this Act, reject the goods L
in accordance with section 22 of this Act
(3)  Where the failure cannot be remedied or is of a substantial
character within the meaning of section 21 of this Act, the cnsumer may -
(8)  subject to section 20 of this Act, reject the goods in
accordance with section 22 of &)s Act;or
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(®)  obtain from the supplier damages in compensation for any
reduction in value of the goods below the price paid or
payable by the consumer for the goods.

4 In addition to the remedies set out in subsection (2) and
subsection (3) of this section, the consumer may obtain from the supplier damages for
any loss or damage to the consumer resulting from the failure (other than loss or damage

through reduction in value of the goods) which was reasonably foreseeable as liable to _

result from the failure.

19.  Requirement to remedy - (1) A supplier may comply with a
requirement to remedy a failure of any goods to comply with a guarantee -
(@ by-

(i) repairing the goods (in any case where the failure
does not relate to title); or
(i) curing any defect in title (in any case where the
failure relates to title); or
(b) by replacing the goods with goods of identical type; or
{c) where the supplier cannot reasonably be expected to repair
the goods, by providing a refund of any money paid or
other consideration provided by the consumer in respect
of the goods. :

(2)  Where a consumer obtains goods to replace defective goods
pursuant to subsection (1} of this section, the replacement goods shall, for the purposes
of this Act, be deemed to be supplied by the supplier and the guarantees and obligations
arising under this Act consequent upon a supply of goods to a consumer shall apply to
the replacement goods.

(3) A refund referred to in subsection (1)(c) of this section means a
refund in cash of the money paid or the value of any other consideration provided, or
both, as the case may require.

Provisions Relating to Rejection of Goods

20.  Loss of right to reject goods - (1) The right to reject goods conferred
by this Act shall not apply if -
(@)  the right is not exercised within a reasonable fime within
the meaning of subsection (2) of this section; or
(b)  the goods have been disposed of by the consumer, or have
been lost or destroyed while in the possession of a person
other than the supplier or an agent of the supplier; or
(c) the goods were damaged after delivery to the consumer
for reasons not related to their state or condition at the
time of supply; or
{(d)  the goods have been attached to or incorporated in any
real or personal property and they cannot be detached or
isolated without damaging them. . - '
{2)  In subsection (1)(a) of this section, the term “‘reasonable time”
means a period from the time of supply of the goods in which'it would be reasonable to
~+ ©Xpect the defect to become apparent having regard to - i
L (@  the type of goods; o
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. (b}  the use to which a consumer is likely to put them;™

() the length of time for which it is reasonable for them to be

used; :.-'—--_771 - - RIS e e el

(d)  the amount of use to which it is reasonable for them to be
put before the defect becomes apparent.

(3)  This section applies notwithstanding section 37 of the Sale of
Goods Act 1908.

21.  Failure of substantial character - For the purposes of section 18(3) of

this Act, a failure to comply with a guarantee is of a substantial character in any case
where -

(@  the goods would not have been acquired by a reasonable - -

consumer fully acquainted with the nature and extent of
the failure; or
(b)  the goods depart in one or more significant respects from

the description by which they were supplied or, where

they were supplied by reference to 2 sample or
demonstration model, from the sample or demonstration
model; or

(¢)  the goods are substantially unfit for a purpose for which

goods of the type in question are commonly supplied or, = -
where section 8(1) of this Act applies, the goods are unfit -

for a particular purpose made known to the supplier or
represented by the supplier to be a purpose which the
goods would be fit for, and the goods cannot easily and
within a reasonable time be remedied to make them fit for
such purpose; or

()  the goods are not of acceptable quality within the meaning
of section 7 of this Act because they are unsafe,

22, Manner of rejecting goods - (1) The consumer shall exercise the right
to reject goods under this Act by notifying the supplier of the decision to reject the
goods and of the ground or grounds for rejection.

(2) Where the consumer exercises the right to reject goods, the

consumer shall return the rejected goods to the supplier -
(@8  unless- ' '
(i) because of the nature of the failure to comply
with the guarantee in respect of which the
consumer has the right to reject the goods; or
(i)  because of the size or height or method of
attachiment -
the goods cannot be returned or removed or transported
without significant cost to the consumer, in which case the
supplier shall collect the goods at the expense of the
supplicr; or . ' o
(b)  unless the goods have already been returned to, or
retrieved by, the supplier.

T T e e
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-3} Where the ownership in the goods has passed to the -consumer
before the consumer exercises the right of rejection, the ownership in the goods re-vests
in the supplier upon notification of rejection.

23, Consumers’ options of refund or replacement - (1) Where the consumer
exercises the right to reject goods, the consumer may choose to have either -

(8)  a refund of any money paid or other consideration
provided by the consumer in respect of the rejected goods;
or

(b)  goods of the same type and of similar valve to replace the
rejected goods, where such goods are reasonably available . -
to the supplier as part of the stock of the supplier, -

and the supplier shall make provision accordingly.

(2) A refund referred to in subsection (1)) of this section means a
refund in cash of the money paid or the value of any other consideration provided, or
both, as the case may require.

(3)  The obligation to refund cannot be satisfied by permitting the
consumer {o acquire goods from the supplier.

(4)  Where a consumer obtains goods to replace rejected goods
pursuant to subsection (1)(b) of this section, the replacement goods shall, for the
purposes of this Act, be deemed to be supplied by the supplier, and the guarantees and
obligations arising under this Act consequent upon a supply of goods to a consumer
shall apply to the replacement goods.

24.  Rights of donees - Where a consumer acquires goods from a supplier
and gives them to another person as a gift, that other person may, subject to any defence
which would be available to the supplier against the consumer, exercise any tights or
remedies under this Part of this Act which would be available o that person if he or she
had acquired the goods from the supplier, and any reference in this Part of this Act to a
consumer shall include a reference to that person accordingly.

PART 3
RIGHT OF REDRESS AGAINST MANUFACTURERS IN RESPECT OF
SUPPLY OF GOODS

Right of Redress Against Man ufacturers 7

25, Circumstances _where _consumers have right of redress against
manufacturers — Subject to section 26, a consumer shall have a right of redress against
a manufacturer of goods where - . R
(a) the goods fail to comply - with the guarantee as to

acceptable quality set out in seotion’6 of this Act;. -~
(b)  the goods fail to comply with the guarantee as to

correspondence with description set out in section 9 of
this Act due to the failure of the goods to correspond with
any description applied to the goods by or on behalf of the
manufacturer or with the express or implied consent of the
manufacturer;
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_ (¢} the goods fail to comply with the guarantec.as to repairs
and parts set out in section 12 of this Act; .

(d)  the goods fail, during the currency of the guarantee, to
comply with any express puarantce given by the
manufacturer that is binding on the manufacturer in
accordance with section 14 of this Act .

26.  Exceptions to right of redress against manufacturers - Notwithstanding
section 25 of this Act, there shall be no right of redress against the manufacturer under
this Act in respect of poods which -

(a) fail to comply with the guarantee of acceptable quality
only because of -

(i) an act or default or omission of, or any
representation made by, any person other than the
manufacturer or a servant or agent of the
manufacturer; or

(i)  a cause independent of human control, oceurring
after the goods have left the control of the
manufacturer; or

{h) fail to correspond with the guarantee as to correspondence
with description because of - '

(1) an act or default or omission of a person other than
the manufacturer or a servant or agent of the
manufactorer; or - ..

(i)  a cause independent of human control, occurring
after the goods have left the control of the -

manufacturer,
Remedies
27.  Options against manufacturers where poods do not comply with
guarantees - (1) Subject to subsection (3) of this section, where a consumer has a

right of redress against a manufacturer in accordance with this Part of this Act, the
consumer, or any person who acquires the goods from or through the consumer, may
obtain damages from the manufacturer -
(a}  subject to subsection (2) of this section, for any reduction
in the value of the goods resulting from the failure -
Q) below the price paid or payable by the consumer
for the goods; or
(i) below the average retail price of the goods at the
time of supply, '
whichever price is lower; =% =
(b)  for any loss or damage to the consumer or that other
person resulting from the failure (other than loss or
damage through a reduction in“value of the goods) which
was reasonably foreseeable as liable to result from the -
failure. " o ' S
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(). Subject to subsection (3) of this section, where the consumer; or
any person who acquires the goods from or through the consumer, is entitled by an

express guaraniee given by the manufacturer to require the manufacturer to remedy the
failure by -

(@)  repairing the goods; or

(b)  replacing the goods with goods of identical type,
no action shall be commenced under subsection (1)(a) of this section unless the
consumer or that other person has required the manufacturer to remedy the failure and
the manufacturer has either refused or neglected to remedy the failure or has not
succeeded in remedying the faiture within a reasonable fime.

{3)  This section shall not apply to any person who acquires goods

from or through a consumer unless that person comes within the terms of paragraph (b)
of the definition of “consumer” in section 2 of this Act.

PART 4
GUARANTEES IN RESPECT OF SUPPLY OF SERVICES

28. Guarantee as to reasonable care and skill - Subject to section 41, where
services are supplied to a consumer there is a guarantce that the service will be carried
out with reasonable care and skill.

29, Guarantee as to fitness for particular purpose - Subject fo section 41,
where services are supplied to a consumer there is a guarantee that the service, and any
product resulting from the service, will be - :

(a)  reasonably fit for any particular purpose; and

(b)  of such a nature and quality that it can reasonably be "

expected to achieve any particular result, -
that the consumer makes known to the supplier, before or at the time of the making of
the contract for the supply of the service, as the particular purpose for which the service

" is required or the result that the consumer desires to achieve, as'the case may be, except ™

where the circumstances show that -
{c)  the consumer does not rely on the supplier’s skill or
' judgment; or
{d) it is unreasonable for the consumer to rely on the
supplier’s skill or judgment, )

30.  Guarantee as to time of completion - Subject to section 41, where
services are supplied to a consumer there is a guarantee that the service will be
completed within a reasonable time in any case where the time for the service to be
carried out is not - : - o

(a) fixed by the contract; nor )

(b)  left to be fixed in a manner agreed by the contract; nor

(c) left to be determined by the course of dealing between the
parties. R
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31 Guarantee as to price - (I)_Subject to section 41, where services are
supplied to a consumer there is a guarantee that the consumer is not liahle to pay to-the.- .=

supplier more than a reasonable price for the service in any case where the price for the
service is not -

(a) determined by the contract; nor
(b)  left to be determined in a manner agreed by the contract;
nor _ ,
(¢)  left to be determined by the course of dealing between the
parties.
(2}  Where there is a failure to comply with the guarantee in this
section, the consumer’s right of redress is to refuse to pay more than a reasonable price.
(3)  Nothing in this Part of this Act confers any other right of redress. -

PART 5
RIGHTS OF REDRESS AGAINST SUPPLIERS IN RESPECT
OF SUPPLY OF SERVICES

32, Options of consumers where services do not comply with guaraniees -
Where a service supplied to a consumer fails to comply with a guarantee set out in any
of sections 28 to 30, the consumer may- . Lo o - C e

S (@  where the fiiltre can be remedied - S CLETL T
(1) require the supplier to remedy it within a
. reasonable time;
(i)  where a supplier who has been required to remedy
a failure refuses or neglects to do 30, or does not
succeed in doing so within a reasonable time -
(@) have the failure remedied elsewhere and
recover from the supplier all reasonable costs
incurred in having the failure remedied; or .
o=~ (b) -subject to section-35,-cancel the contract for —— - i TS
the supply of the service in accordance with oo
section 37,
(b)  where the failure cannot be remedied or is of a substantial
character within the meaning of section 36- .
(1)  subject to section 35, cancel the contract for the
supply of the service in accordance with section
37; or
(i)  obtain from the supplier damages in compensation
for any reduction in value of the product of a
service below the charge paid or payable by the
consumer for the service. L
{¢)  in addition to the remediesset-out in paragraphs (a) and ' G-
(b) of this section, obtain from the supplier damages for '
any loss or damage to the consumer resulting from the
failure (other than loss or damage through reduction in
value of the product of the service) which was reasonably
foresceable as-liable to result from the failure,
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33. Exceptions to right of redress against supplier in relation to services -

Notwithstanding section 32, there shall be no. right of redress against a supplier under - ——

this Act in respect of a service or any product resulting from a service which fails to -

comply with a guarantee set out in section 29 or section 30 only because of -
(8)  an act or default or omission of, or any representation
made by, any person other than the suppher or a servant or

agent of the supplier; or .

(b)  acause independent of human control.

34.  Contracts of work and materials - Nothing in section 32 limits or affects

the rights of a consumer under Part 2 or Part 3 where the contract is one of work and

materials.
Provisions Relating te Cancellation -
35.  Application of right to cancel contract - Where the service to be supplied

under the contract is merely incidental to the supply of goods, the consumer cannot
cancel the contract if he or she has or had the right to reject the goods under section 18.

36.  Failure of substantial character - For the purposes of section 32(b), a
failure to comply with a guarantee is of a substantial character in any case where -

(a)  the services would not have been acquired by a reasonable
consumer fully acquainted with the nature and extent of
the failure; or

(b)  the product of the service is substan‘ually unﬁt for a

purpose for which services of the type in question are -

commonly supplied and the product cannot easily and
within a reasonable time be remed1ed to make it fit for the
purpose; or

() where section 29 applies, the product of the service is ™~

unfit for a particular purpose, or is of such a nature and

quality that the product of the service cannot be expected

to achieve any pariticular result, made known to the

supplier and the product cannot easily and within a

reasonable time be remedied to make it fit for the

particular purpose or to achieve the particular result; or
(d)  the product of the service is unsafe,

37.  Rules applying to cancellation - (1) The cancellation by a consumer of
a contract for the supply of a service shall not take effect -
(a)  before the time at which the cancellation is made known
to the supplier; or
(b)  where it is not reasonably practicable to communicate
with the supplier, before the time at which the consumer
indicates, by means which are reasonable in the
circumstances, his or her intention to cancel the contract,
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{2} Subject to subsection (3);-the cancellation may be made known
by words, or by conduct indicating an intention to cancel, or both, and it shall not be
necessary to use any particular form of words, so long as the intention to cancel is
made known. )

(3)  Where it is reasonably practicable to communicate with the
supplier, subsection (2) shall take effect subject to any provision in the contract for the
supply of a service requiring notice of cancellation in writing.

38.  Effects of cancellation - (1) Where a consumer cancels a contract for
the supply of services under this Act -

(@  the consumer shall be entitled to recover from the supplier
a refund of any money paid or other consideration
provided in respect of the services unless the Court orders
that the supplier may retain the whole or part of the
money - paid or other consideration provided by the
conswuimer;

(b)  so far as the contract has been performed at the time of the
cancellation, no party shall, by reason of the cancellation,
be divested of any property transferred or money paid
pursuant to the contract, except as otherwise provided in
paragraph {a) of this subsection;

(c)  so far as the contract remains unperformed at the time of
the cancellation, no party shall be obliged or entitled to
perform it further,

(2)  Nothing in subsection (1) shall affect -

(a) the right of a party to recover damages in respect of a
misrepresentation or the repudiation or breach of the
contract by another party; or

(b)  the right of the consumer to recover damages under

o section 32(b)(if) or 32(c) for failure to comply with a
guarantee; or

{c) the right of the consumer under this Act to reject goods
supplied in connection with the service.

39.  Ancillary power of Court to grant relief - (1) Where a consumer cancels
under this Act a contract for the supply of services, the Court in any proceedings or on
application made for the purpose, may from time to time if it is just and practicable to
do so, make an order or orders granting relief under this section.

(2)  Anorder under this section may -

(a) vest In any party to the proceedings the whole or any part
of any real or personal property that was the subject of the
contract or was the whole or part of the consideration for
it;

(b)  direct any paty to the proceedings to-transfer or assign to
any other such party or to give him or her the possession
of the whole or any part of any real or personal property
that was the subject of the contract or was the whole or
part of the consideration for it;

e
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(c)—without prejudice to any right-to rcggyer,,daﬂmgc_s,__direqt_?—ﬂ-_;. e
any party to the proceedings to pay to any other such party
such sum as the Court thinks just;

(d) direct any party to the proceedings to do or vefrain from™.
doing in relation to any other party any Act or thing as the
Court thinks just;

(&) permita supplier to retain the whole or part of any money
paid or other consideration provided in respect of the
services under the contract,

(3} Any such order, or any provision of it, may be made upon and
subject to such terms and conditions as the Court thinks fit, not being in any case a term
or condition that would have the effect of preventing a claim for damages by any party.

@ In considering whether to make an order under this section, and
in considering the terms of any order it proposes to make, the Court shall have regard
to-

(a) any benefit or advantage obtained by the consumer by
reason of anything done by the supplier in or for the
purpose of supplying the service; and

(b)  the value, in the opinion of the Court, of any work or -
services performed by the supplier in or for the purpose of
supplying the service; and :

(c) any expenditure incurred by the consumer or the supplier
in or for the purpose of the performance of the service;
and

(d)  the extent to which the supplier or the consumer was or
would have been able to perform the contract in whole or
in part; and

(e) such other matters as the Court thinks fit.

(5)  No order shall be made under subscction (2)(a) that wouid have _ .
the effect of depriving a person, not being a party to the contract, of the possession of or
any estate or interest in any property acquired by him or her in good faith and for
valuable consideration,

(6)  No order shall be made under this section in respect of any
property if any party (o the contract has $o altered his or her position in relation to the
property, whether before or after the cancellation of the contract, that, having regard to
all relevant circumstances, it would in the opinion of the Court be inequitable to any
party to make such an order.

(7)  An application for an order under this section may be made by -

(@)  the consumer; or

(b}  the supplier; or

{c) any person claiming through or under the consumer or the
supplier; or

(d)  any other person if it is material for him or her to know
whether relief under this section will be granted,

BT

40.  Saving - Nothing in this Part of this Act limits or affects -
(@  any nle of law or any cnactment which imposes on the
supplier a duty stricter than that imposed by this Part of
this Act; or

Rk S
"
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{b) any_rule of law whereby any term not inconsistent with —_—
this Part of this Act is to be implied in a contract for the
supply of a service; or S

(¢)  any enactment which defines or restricts the rights, duties,
or liabilities arising in connection with a service of any
description; or

()  any rule of law or any enactment relating to contracts of
employment or contracts of apprenticeship; or

(e) any rule of law conferring immunity from suit on a
barrister or solicitor for work done in the course of, or in
connection with, proceedings before the Court,

PART 6
MISCELLANEOUS PROVISIONS
o ANEVVS PROVISIONS

Exceptions

41.  Exceptions - (1) Nothing in this Act shall apply in any case where
goads or services are supplied otherwise than in trade.
(2)  Nothing in this Act shall give any person a right of redress against
a charitable organisation in any case where goods or services are supplied by the
charitable organisation for the principal purpose of benefiting the person to whom the
supply is made,
(3)  Nothing in this Act shall apply in cases where goods are supplied-
(8) by auction; or
(b) by competitive tender.

42.  Exception in respect of repairs and parts - (1) Section 12 of this Act
does not apply where reasonable action is taken to notify the consumer who first
acquires the goods from a supplier in the Cook Islands, at or before the time the goods
are supplied, that the manufacturer does not undertake that repair facilities and parts wil]
be available for those goods.

(2)  Where reasonable action is taken to notify the consumer who first
acquires the goods from a supplier in the Cook Islands, at or before the time the goods
are supplied, that the manufacturer does not undertake that repair facilities and parts will
be available for those goods after the expiration of a specified petiod, section 12 of this
Act shall not apply in relation to those goods after the expiration of that period,

43.  No contracting out except for business transactions - (1) Subject to this
section and to sections 40 and 41, the provisions of this Act shall have effect
notwithstanding any provision to the contrary in any agreement,

(2)  Nothing in subsection (1) shall apply to an agreement made
between a supplier and a consumer who acquires, or holds himself or herself out as
acquiring under the agreement, goods or services for the purposes of a business
provided either - '

3
E
i
3

(a) that the agreement is in writing; or
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(b) ~where it is not possible to conclude an agreement in

writing because the supplier is unaware of the acceptance

by the consumer of the supplier’s offer at the time of
acceptance, that the supplier has clearly displayed the
terms and conditions of the service at every place of the
supplier’s business.

3) Section 56 of the Sale of Goods Act 1908 shall be read subject to
the provisions of this section. , - )

4 Every confract or statement, whether written or otherwise,
purporting to contract out of any provision of this Act other than in accordance with
subsection (2), is invalid and of no effect.

(5)  Where an agreement of the kind described in subsection 2) of
this section excludes any provision of this Act, the benefit of the exclusion shall be
deemed to be conferred on any manufacturer of the goods supplied under the agreement,
as well as on the supplier of those goods.

(6)  Nothing in subsection (1) shall limit or affect any term in an
agreement in writing between a supplier and a consumer to the extent that the term -

{(a)  imposes a stricter duty on the supplier than that imposed
by this Act; or

(b)  provides a remedy more advantageous to the consumer
than the remedies provided by this Act .

(7)  Nothing in subsection (1) prevents a consumer who has a claim

under this Act from agreeing to settle or compromise that claim.

General Provisions

44, Assessment of damages in case of hire purchase agreements - The

damages that a consumer may recover for a failure of goods supplied under a hire
purchase agreement to comply with a guarantee set out in this Act shall be assessed, in
the absence of evidence to the contrary, on the basis that the consumer will complete the
purchase of the goods or would have completed that purchase if the goods had complied
with the guarantee,

45, Liability for representations - (1) Where goods assigned or procured to
be assigned to the supplier by a person acting in trade (in this section referred to as the
dealer) are supplied to a consumer, every representation made to the consumer by the
dealer, or anyone acting on behalf of the dealer, in connection with or in the course of
negotiations leading to the supply of the goods shall give the consumer -

(a) as against the supplier, subject to section 46, the same
rights as the consumer would have had under this Act if
the representation had been made by the supplier
personally; : -

(b)  as against the dealer who made the representation and any
person on whose behalf the dealer was acting in making it,

the same rights against any or all of them personally as the

consumer would have had under this Act if that person

had supplied the goods to the consumer as a result of the

negotiations,

i o
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(2)~ Without prejudice to any other rights or remedies to which a
supplier may be entitled, a supplier shal] be entitled, where the representation was. made ‘7 o
without his or her express or implied authority, to be indemnified by the dealer who = - e
made the representation and by any person on whose behalf the dealer was acting in

making it, against any damage suffered by the supplier through the operation of - -
subsection (1) of this section.

46.  Liability of assignees and financiers - (1) The liability under this Act of -
an assignee of the rights of a suppiier under a contract of supply shall not exceed the
amount owing by the consumer under the contract at the date of the assignment,

(2)  The liability under this Act of a financier who has lent money on .
the security of goods supplied to a consumer shall not exceed the amount awing by the
consumer at the date of the loan.

(3)  Where the assignee referred to in subsection (1), or the financier
referred to in subsection (2), of this section suffers any losses because of a liability to
the consumer under thig Act, the assignee or financier shall, subject to any agreement
with the supplier, be entitled to be indemnified by the supplier against those losses.

(4)  No assignment of the rights under a contract of supply shall affect
the exercise of any right or remedy given by this Act against the supplier,

A7, Jurisdiction of Court and Justices of the Peace. - ()" The High Court ™
shall have jurisdiction to hear and determine any claim for costs, damages, or for a
refund payable under this Act and may make an order under section 39 of this Act .

(2) A Justice of the Peace shall have jurisdiction to hear and
determine any claim referred to in subsection (1) of this section where the claim does
not exceed $5,000.

(3) A Justice of the Peace may make an order under section 39 of this
Act if the order does not -

(a)  require a person to pay an amount exceeding $5,000;

(b)  vest any property exceeding $5,000 in value;

(c)  direct the transfer or assignment or delivery of possession
of any property exceeding $5,000 in value;

(d)  permit a supplier to retain any money paid or other
consideration provided in excess of an aggregate value of
$5,000. .

Amendment to Sale of Goods Act 1908

48.  Exclusion where Consumer Guarantees Act applies - The Sale of Goods
Act 1908 is hereby amended by inserting, after section 56, the following section-

“56A. Exclusion where Consumer Guarantees Act applies - Nothing in
section 10 or in sections 13 to 17 or in section 38 or in section 54 of this.
Act shall apply to any supply of goods to which the Consumer Guarantees
Act 2008 applies.” T

Amendment to Hire Purchase Act 1986 .
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' 49, "~ Exclusion where Consumer Guarantees Act applies - The Hire Purchase
Act 1971 is hereby amended by inserting, after section 16, the following section —

“I16A. Exelusion where Consumer Guarantees Act applies - Nothing in

sections 11 to 14 of this Act shall apply to any supply of goods to which
the Consumer Guarantees Act 2008 applies.”

Amendments to Motor Vehicle Dealers Act 1986

50.  Application of Motor Vehicle Dealers Fidelity Fund - Section 35 of the
Motor Vehicle Dealers Act 1986 is hereby amended by adding fo paragraph (g) the
words “or the failure of any motor vehicle supplied by a licensee to comply with any
uarantee set out in sections S, 6, 8, 9, and 10 of the Consumer Guarantees Act 2008.”

Application of Act

51, Application of Act - This Act does not apply to any contract for the
supply of goods or services made before the commencement of this Act |

-_
This Act is administered by the Minisiry of Internal Affairs
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