198081

19,
20.
21,
22.
23.
24,
25.
26,
27,

28,

Judicature . No,

ANALYSIS

Title '
Short Title and
commencement
Interpretation
PART 1

THE HIGH COURT OF 'THE CDOK ISLANDS

Interpretation of provisiona of the Conatitution
Registrar of the High Court

Deputy Registrars

Court administrative wfficers

Seal of the Court °

Practice and procedure

Injunckion, certlorari, mandamus, and prohibition
Custody of minor. :

Habaae corpus

Criminal procedure .

Constitution of Court in criminal trials

-Trial with Judge and jury

Trial without jury .
Right to'elect in certain cases

Where some only of defendante to be tried jointly

speclal trial by jury

Special jurisdiction of Land Division

Jurisdiction of Justices of the Paace

Jurisdiction of High Court presided evar by -a Justice
Juriediction of Court presided over by three Justices
Maximum penalty on conviection by Justice or Justices
Procedure where plea only taken by Justice

Precedence of Justices

Justices may decline jurisdiction

Attendance of Justices at Court :

Legality of acts done by pasraon ceasing to ba a Justice
No action against a Justice unlese act in excess of
jurisdiction or without Jurisdiction

Onus of proof

Price $1.20

27




29,

30.
31.
3z2.

3.

- 34,
35.

36.
7.
ia,
- 39.
40,
11.

42.
. 43,
44.

45.
. 46,
47.
8.
19.
50.

51.
52.

“53.

54,
53,
56.
57.
58,
59,
60.

51.

.62,
‘63,
.64,
65.

66,

Judicature 1980~-81, No.27

Indemnity of Justice
Evidence
2ILCENES

Mfidavits in the Cook Islands

Evidence by affidavit

Commissioners tg take affidavits, ete.,

out of the Cook Islands

Affidavits, ete., so taken to be of like effect
ag if taken in the Cook Islands

Commiszion may be revoked

Commissioner to take evidence

Contempt of Court

. Contempt of Court defined

Punishment for contempt
Jurisdiction of the Court

"Contempt in the face of the Court

Digcharge of persons in contempt
General power to commit for contempt

General Procedure in High Court

Right of audienca in the High Court
Minutes of judgments
Amendments

Execution of Judgments

Writs of sale and poasesion

Effect of writ of possession
Effect of writ of male

Issue of writ of sale or possession
Charging orders

Stay of execution,

PART II
APPEALS

Court of Appeal of the Coock Talands

Officers
Questions of law may be reserved for decision
of Court of Appeal -

Proceedings in the High Court may be removed

into the Court of Appeal

Order granting leave to appeal

Appeal to be by way of rehearing

Powers of Court of Appeal

Evidence on appeal

Stay of execution

Release from custody

Appeals not to be allowed - for irregularities

in procedure

Appeals not to be allowed for improper
admission or rejeétion of evidence

Cross appeals )

Amendment of notice of appeal

Service on additional parties or other perscns

Powers of amendment, etc.

Power to draw inferences of, fact



1980~81,80.27

67.
68,
69,

10,
71,
72,
73,
74,
75,

76,
77.
78.

890,
Bl.
Bz,
B3,

84,
85,
BG6,

87,
8B.

B,
an,
71,
92,
93.
24,
895,
96,
97.
9g.
99,

100,
101,

102,
103.

104,

Power to glve judgment or make order

Powers not restricted to terms of appeal

Interlocutory order not to restrict decillon
oh appeal

Saving

Abandonment of appeal

Non~prosecution of appeal

Cogty

Enforcement of order

Court Seal

Appeals From Justices

General right of appeal to Judge
Setting down appeal For hearing
Procedure on appeal

Securilty for costs

Powers of Judge on appeal from Justieet
Execution nf order on appeal
Abandonment of appeal

Non-prosecution of appeal

PART IIX
MISCELLANEQUS PROVISIONS
Consideration for guarantee need not be in writing
Rights of surety in such case

Rights of wo-pureties as between themselves

pProceedings Under the Customs Act 1913

Recovery of penalty
Condemnation of goods seized

Miscellaneous Provisions and Rules of Law

iPower of Court Lo award interest on debts and damages
Action on leost instruments
Questions of foreign law to be decided by Judge
Costs
Security for costs
Restrickion on institution of vexatious legal proceedingsf
Legal status of married women
Joint liability
Discharge of debt by acceptance of part in satisfaction
Recovery of payments made under mistake of law
payments under mistake of law or fact not always
regoverable '
In cases of conflict, rules of eguity to prevall
Independent madical examination of
person injured by accident

General Provisions

Regulations

Consequential amendments of Criminal
Justice Act 1967

Repeals and revocations

Schedules




4. Judicatura 1980-91,N0.27

1980-81,No, 27

‘An_Act to consolidate and amend enactments of the Legislative
Assembly and other enactments in force in the ook Islands relatin
. to the ﬁlgﬁ Tourt of the Cook islands and the Court ot Appeal of
! the Cook Islands and to certaln ruleg and provislons of law in
" .ralation to judiclal matters generally. 'S Tune 1981

BE IT ENMACTED by the Legislative Assembly of the Cook Islands in
Session assembled, and by the authority of the same, as followsi

1. short YTitle and commencement - (1) This Act may be cited
as the Judicature act I980-81.

(21‘ This Act shall ‘come into force on the date of the commencement
of the Constitution Amendment (No..9) Act 1980-81,

2. Interpretation - In this Act, unless the context otherwise
requires,

"Action" means a clvil proceeding commenced by plaint or
in such manner as may be prescribed by rules of Courk:

"Cause" means any action or other original prbceedings
between a plaintiff and a defendant and any criminai
proceediny:

"Civil jurisdiction”, in relation to the High Court,
includes the jurisdicticn of the Court in relation to
land; and "civil proceedings" has a corresponding
meaning:

"Constitution" means the Constitution of the Cook Islands:

"Court of Appeal" means the Court of Appeal of the Cook
Islands established by the Constitution:

"Defendant” means every persen served with any summons
or process, or served with notice of or entitled tep
attend any proceedings (otherwise than as a plaintiff
or as a witness}:

-"Enactment” has the same meaning as in the Constitution:

"High Court” or "Court" means the High Court of the Coock
Islands established by the Constitution:
Y
"Judge" means a Judge of the High Court:

"Judgment” includes .any judgment, decision, decree,
order, writ, declaration, conviction, sentence, or
other determination, whether in an action or other
judicial proceeding, whether civil or criminal: -

"Justice" means a Justice of the Peace for the Cook Islands
appointed under the provisions of the Constitution:

"Matter" includes every proceeding in the Court not being
a cause: .

"Party" includes every person served with a notice of or
. attending any proceeding, although not named on the
record:
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"PlaintlFf" means every pexson applying Lo the Court for
any rolief within the civil jurisdiction of the Court
[otherwige than by way of counferclaim as a. defendant)
agalnst any other person by any form of proceeding,
whether the same iz taken by action, petlLion, appli-
cation, summons, or otherwise,

PART I
THE HIGH COULE OF THE COOK Y$LANDS

3. Interpretation of provisions of the Constitution - without
limiking Lhe power Co makeé such an application conferred on any
person by any other enactment, the High Commissicner, acting on
the advice oF the Prime Minister, wmay .wefer to the Nigh Court for
its opinion any nquestion as to the inturpretation or effect of
any provision of the Constitution which has arisen or appears
likely to arise, and the Court shall pronounce its opinion on any
question so referred to it.

1, Regﬁstrar of the !ligh Court - (1) There shall be appointed
from time to time under Ehe Public Service Act 1975 a Registrar

of the High Court.

{2} The Registrar shall keep or cause te be kept the records of

the Court, and shall perform such administrative duties in relation
to the Cnurt as the Chief Justice may From time to time direct.

{3}  The person holding office as the Registrar of the lligh Court
shall also be deemed to have been appointed the Sheriff of the Court.

5. Deputy Registravs - (1) Theve shall be appainted from time
to time under the Public Service Act 1375 =uch Deputy Registrars
of thé High Court as may be necessary,

(2) A Deputy Registrar appointed under this section shall, subject
to the control of the Registrar, possess, exXercise, and perform

the same powers, Functions, and dutlies as the Registrar; and

every reference in this Act to the ltegistrar of the High Court
shall, so Far as applicable, extend and apply to a Deputy Registrar,

6. Court odministrative cfficers - There shall be appointed® from
time ko Cime undor Ehg Public Service Act 1975 such interpreters,
bailiffs, clerks, and administrative cfficers as may be necessary,
who slati perlorm such duties in velation to the administration of
the Court ae may be assigned to them by the Registrar,

7. Szal of the Court - The High Court shall have in the custody
of each Judge, Che Registrar, and each Deputy Registrar a seal of
the Court in such form as the Minlster of Justice approves for the
sealing of all orders, warrants, records, and all other instruments
that require to be sealed by Uh: Conrt.

8. Practice and rocedure - Subject to the provisions of this Act,
the Code of Civil Procedure Act 1972, the Criminal Procedure Act
1980-81, and of any other enactment, the practice and procedure

of the High Court in the exercise of its civil and criminal juris-
diction ghall be such as the Court Thinks in each case to be the
most congistent with patural justice and convenience,

9, "Injunction, certiorari, mandamus, and prohibition - The Migh
Court may eXercise by way of order In the ordinary course of its
~civil procedure jurisdiction in respect of ihjunction,.certiorarl,
mandamus, and preohibition, including the power to award damages in

lieu of ln)unction
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16.° Custedy af mincr - (1) The High Court may, on the
application of any person, from time to time make such order
a8 it thinks Fit with respect to the custody of any minor
{beinq wnmarried) by any parent or guardian of that minor.

(2) Whore the Court Is satisfied that the minor has no parent
or quardian fit to have such cuestody, the Court may make such
order as 1t thinks fit for the custody of the minor by any
pther person, :

{3) The jurisdiction conferred by this sectlon shall in all
cases be exercised in such mapner as the Court deems most
conducive to the weifare of the minor,

{4) “eparent™ in this sectlon includes an adoptive parent and
the father or mether of a minor who is illegitimate,

1l Hibeas corpus - The Bigh Court may, on the application

of any person, make an order for the release of any person Erom

unlawful imprisonment or detemtion, or For the production

pefore the Court of any parson alleged to be unlawfully impriscned
_pr detained, and every person who disobeys any such order shall

be guilty oE contempt of the lligh Courl.

12. Criminal procedure - Every treference in any enactment in
force in the Cook Islands to the trial of offences by way of
indictment or by way f summary proceedings shall, in-the appli-
cation of that enactment to the Cook fslands, be construed as a reference
to the trial of such offences by the High Court in the ordinary
course nf its criminal jurisdiction and procedure,

i3. Constitutrion of Court in ecriminal trials - Subject to
secliong 1 te 22 of this act, every crimlnal trial in the

tiigh Court shall take place before one Judge of that Court
citting with or withont a jury in accordance with the provisions
ol this Act and the Juries Act 1968,

14, Trial with Judge and jury - Notwithstanding any other provision
in any law, Ehe trial of any person for any offence specified in

the First Schedule to this Act shall take place in Rarotonga, and
shall be by a Judge sitting with a juxy.

15.i Trial without jury - ©On the trial of any-person for any
of fence puiashable only by Fine or by imprisonment for a term

not exceeding & months or by both, the trial shall be before a
_Judge or a Justice or Justices, as the case may be, without a jury,

16. Right to elect in certain cases - (1} On the trial of any
defendant Lor any oltence punishablé by imprisonment for a term
exceading 6 months, not being an offence to which section 14 of
this Act applies, the person charyed may before the charge isggone
into but not afterwards, elect whether the Judge shall sit with
or withoul a jury. Before the defendant is called upon to make
his election under this subsection, the substance of Lhe charge
"shall be stated to him, !

{2} Except in the case to which section 15 of this Act applies,
the Court shall before the charge is gone into in respect of any
offence to which this section applies, inform the defendant of
" the right conferred on him by subsection (i} of this section, by
addressing him to the [ollowing effect:

"You are charged with an offence for which you are
entitled, if you desire it, to be tried by a jury
instead of being dealt with by the Judge alone,
Do'you desire to be tried by a jury or by the Judge?"

{3) where a defendant elects to be triled by a jury, he shall be
remanded, with or without ball, to appear before a Court to he
présided over by a Judge sitting with a jury, and the provisions
of Part I apf the Criminal Procedure Act 1980-81 relating to
préliminary proceedings shall apply accordingly.
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{(4) A defendant who has elected under this section to be

tried by a jury, may, by leave of the Court at any time before

Lhe charge is gone into but not afterwards, withdraw his

election, and thereupon the Court shall deal with the case as {f no
such election had been made.

(5) Where a defendant who hag elected under this secltion te

be tried by a jury, he may, at any time after such election,

notify the Court that he pleads guilty to the offence charged, and
the Court, unless it considers leave should not be granted to

the defendant to withdraw his election, shall accept that plea

and deal with the case as Jf no such election has been made,

{6) An election under this seclion, iF the defendant is personally
prasent, may be made on his behalf by any barrxster or solicitor
who appears for him.

17, Where some only of defendanks to be tried jointly elect
trial by Jidge with jury - Where Z or more defendants are to be
tried Logethef and, purSuant to section 16 of this Act, one or
mor#, but not all, of those defendants elect to be tried by a
Judge sitting with a jury, then, notwithstanding anything in
section 16 of kthis Act and any election by any of the defendants
made under that section, all the defendants shall be tried by a
Judge sitting with a jury.

18, Special jurisdiction of Land Division - Subject to the provisions
of the Censtitution and to the provisions of this Act, the Land
bDivision of the Migh Court shall exercise the jurisdiction conferred

on the Court by Part XI of the Cook [slands Act 1915 as if every
reference to the High Court in that Part (as amended by section

19{4) of the Constitution Amendment {No. 9) Act 1980-81) were a
reference to the Court exercising the Jurlsdlctloﬂ of the Land

Pivision of the Court.

Jurisdiction of Justices of Etha, Peace

19, Jurisdiction of iligh Court presided over by & Justice -
The High Court presided over by one Justice may exercise juris-
diction to hear, determine, and, ih the case of a criminal
offence, pronounce sentence - : ’

(A} In criminal proceedings, - . .
(i} In respect of any offence’ punishable by fine
only:
(ii) In respect of any other offence specified in
+ Part I ol Lhe Second Schedule tq this Act:
{1ii) In respect of any offence other than those

hereinbefore specified for the purpose only
of receiving from a defendant a plea thereto:

{iv) Tn any cage where (he enactment creating the
offence expressly provides that jurisdiction
may be excrcised by the Court presided over
by a Justice:

{b) In civil proceedings, -

(i) In actions for the recovery of any debt or
damages not exceeding $200:
{ii) In actions for the recovery of chattels not

exceeding in value $200:
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{iii) where by any other enactment civil
jurisdiction is expressly given to
a Justice:

{c) In proceedings under the Transport Act 1966 in
" respect of offences punishable by Fine only or
by a term of imprisonment not exceeding 3 months:

(d} 1In proceedings under Part XX of the Cook Islands
ret 1915 (relating to malntenance and affiliation):

(e} 1iIn procecedings under sactxou 109 (e} of the Cook
' Islands Act L915, to grant an interim injuncticgn
pending disposal of the proceedings by the Court:

(f} In proceedings under section 448 of the Cook
Islands Act 1915, to make SUCCESblon orders
that are unopposed-

{g) To give a direction under section 43 of the Land
(Facilitation of Dealings) Act 1970 as to a meeting
of assembled owners: .

(h} Any application for an order under section 141 of
the Cook Islands Act 1915 (relating to judgment
summonsges) :

{i) In proceedings under section 589 of Lhe Cook
1glands Act L9115 relating to the custody of
persons of unscound mind arrested under that section.

20, Jurisdiction of Court presided over by three Justices -
The High Court presided over by 3 Justices sittling together may
exercise jurisdiction to hear, determine and, in the case of
criminal proceedings, pronounce sentence, -

{a} In criminal proceedings, -

(i) In respect of any offence spbcified in
Part XII of the S5econd Schedule to this
hot:

(ii} In any case where the enactment creating

the offence provides that jurisdicktion
may be exercised by the Court presided
over by three Justices:

L3
{b) In civil proceedings, -

{i) In actions far the recovery of any debl or
damages, exceeding $200 but not exceeding
$1,000:

(i1} In aétions tor the recovery of chattels

exceeding in value $200 but not exccedlng
in value $1,000:

{c} In proceeding under Part VIIT of the Cook Islands
Act 1915 relating to extradition:
! {d} In proceedings under the Fugitive Offenders Act 1969,
to hear a case and commit a fugitive to prison to
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await his return in the manner prescribed in
that Act:

fc} In any case where by any other enactment civil
jurisdiction is expressly ygiven to three Justices
sitting together

21, Maximum penalty on conviction by Justice or Justices -
{1} where any person 1s convicked of any offence by a Justice
sltting alohn, Lhe Court may sentence him to iwmprisonment for

n Lerm not excecdihng !yaars o0 to a Fine nob exceeding 5200 or
to bokh, or the penalty provided by any wpackwent, whichever

is the less.

{2} wWhere any person is convicted of any offence by 3 Justices
sitting together, the Court may senbtence him Lo imprisonment for
a term not exceeding 3 years or to a fine not excceding $500 or
to both, or the penalty provided by any enackment, whichever

is Lthe less,

22, Procedure where plea only is taken by Justice - (1) Where
pursuant to section 19 (a) {(1ii) of This Act a plea has been
received From a defendant by the Court presided over by a JuSthe,
the Justice shall, -

{a) Whare the plea is one of guilty, remand the defendant,
wikth or without bail, to appzar before a Judge at the
lligh Court at Raroktonga for the purpose of the
entering of any cobviction ox the imposition of any
sentence or both, as the Judyé deems fity

{) Where the plea is one of not guilty, take from the
defendant, il il. is so required, an election under
section 16 of this Acl, and thereupon remand the
defendant, with or without bail, to appear before
the Bigh Court at Rarotonga for trial by a Judge
alone or a Judge sitting with a jury, as the case '
may be.

{2) If a remand pursvant to paragraph (a) or paragraph (b), of
subsection (1) of Lhi: section involves a transfer of proceedings

to the Court at Rarctohga from a Court outside that Esland, the pro-
visions i sestion 37 cof the Crimina’ Procedure 1980-81 Act
(relating to changing the place of hraring) shall aeply.

23, precedence of Justices - Justices shall take seniority
according to the tespective dates of their first appoinkment
as Justices. The senior Justice shall preside at any hearing
of the Court where there are more Lhan one Justice present, or,
if the Justices so present are of the gsame seniority, a Justice
designobted by the Registrar shall preside,

24, Justices may decline jurisdiclkion - {1} Where proceedings
by way of informatlon have been commenced before a Justice under
section 19 (a) {ii) of this Act, or before Justices under secgtion
20 {a} (i) of this Ahct, the Justxce or Justices, as the case may
be, at any time before the defendant has been sentenced or
otherwise dealt with, may decline to deal further with the infor-
mation and reguire that it shall be dealt with by a Judge, and

a vertificate to that effect stating the reasons for the dacision
shall be endorsed on the infoimation.

(2) Wherr a Court declines jurisdiction under this section,

then - .

(a} IF the defendant has been convi;ted or -has

a
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pleaded guilty to the offence charged in the
information, the Justice or Justices as the
case may be, shall remand him for conviction
or sentence or both by a Judge, and for that
purpose, if it is expedient 8o to do, may make
an order under the provisions of section 37

. of the Criminal Procedure Act 1980-81 Lhanqlng
the place of hearing. The Justice or Justices
shall cause the information, a statcwenk of
the facts of the case, and the bitil bond (irf
any) to be presented to a Judge as soon as
practicable:

{b} In all other cases the Judge shall deal with
the information in all respecls as a rehearing.

25. Attendance of Jugtices at Court - {1}  The Registrar shall
keep, and corrcct from tlme Lo Eime as occasion may reguire,

a list of Justices.

" (2} Where the attendance of Justices is requiraed at any sitting
of the Court, thi» Registrar shall summon as many Justices as he
thinks necessary to attend,

-26. . Legality of acts done by person ceased to be a Justice -~

The legality of anything done by any person while he 18 a Justice
shall not be affected by his ceasing to be a Justice, but anything
done by any person after be has ceased to be a Juatice in purportea
© excicise of any of the powers or duties of a Justire shall be void.

27. No actinn against a Justice unless ack in excess of
jurisdiction or without Jurisdiction - 11} Wo action shall be
‘brought against any dJustice for any act done by him, unless he
has exceeded his jurisdiction or has acted without jurisdiction.
{2} When a conviction or order is entered by any ohe or more
Justices and a warrant of distress or of commitment or a warrant
to colleclt any sum of money adjudged to be paid is granted Chereon
bona fide by some other Justice or a Judge, no action shall be
brought against the Justice or Judge who granted Lhe warrant by
reason of any defect in the convictlon or order or any want ol
jurisidction in the Justice who entercd ur made it,

28, . Onus o proof - In any action brourght against a Justice
by a person c¢Talming to have heen injured by an act done by the
Justice in excess of jurisdiction or without jurisdiction, the
onus of proving the ‘encess or wanht of juriadiction shall be upon
~ the person alleging it. .
29. Indemnity of Justice ~ (1} Any Justice against whom a judgment
hag been entered to pay damages or costs to any person injured
as a result of any act done by the Justice in excess of jurisdiction
or without jurisdiction shall, on the production by him of a
certificate signed by a Judge stating that in hie opinion the
Justice acted in good faith under the belief that he had in fact
jurisdiction, and further that in the opinion of the Judge in
all the circumgtances he ought Fairly and reasonably be eucused,
be indemnified by the Crown to the Full amounkt of the judgment,
{2} where a claim against a Justice is settled by the payment
by him of, or an agreement by him to pay, an agreed amount for
damages or costs before action is commenced against’ him or before
or during ‘the trial of the action, he shall be indemnified by the
Crown to the Full amount pald or asyreed to be paid by him, on
production of a certificate as afcresaid stating algo that in the
opinion of the Judge the amount paid or agreed to be paid was fair
and reasonable:

A

pProvided that, if he is not so satiafied, the Judge may
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{ssue the certificate.in respect of Buch less sum as in his
opinion would have been-or would be adequate to settle the
plaintiff's claim, and in that case the Justice ghall be
indemnified by the Crown to the ampunt stated in the certificate.
{3) Application for such a certificate may be made by. the
Justice at any time to a Judge in Chambers, and the .Judge

shall have power to grant the certificate after considering such
aevidence as may be given before him either orally or in the form
of affidavits.

(4} A-copy of the application shall be served by the Justice

on the Attorhey-General, who shall be entitled to appear and
oppose 1t.

Evidence

30. Affidavits in the Cook Islandg - {1} Affidavits in the
High Court may be sworn In the Cook Ialands before -

(a) Any barrister or solicitor entitled to appear
before the High Court:

(b) The Registrar or a Deputy Registrar of the
High Court:

{c} M Postmaster:
{d) The High Commissiconer of the Cook Islands:’
(e} A Justice:

{£) The Chief Administration Officer in any island
of the Cook Islands other than Rarotonga,

{2)  The making of such affidavits shall be governed by the
same rules as are in force for the time beihg with respect to
affidavits in the High Court of New Zealand.

31, Evidence by affidavit « In any civil proceedings in the
High Court evidence may be taken either ofally or by affidavit,
but in actions and other proceedings inter partes such affidavits
shall not be admissible without the leave of thé Court.

3z, Commissioners to take affidavits, etc., out of the

Cook Islgnds = {IV Any Judge, by a commission teo be IsBued under
the seal of the Court, may from time to time appoimt any person
to be and act as a Commissioner of the Court in any country or
place beyond the jurisdiction of the Court for the purpose of
administering and taking any oath, affidavit, or affirmation,
whether in any action, cause, proceeding, matter, or thing
commenced or pending in the Court, or in any proceeding, matter,
or thing whatsocever within thé cognisance or jurisdiction of

the Court. ,

(2} Eveary such appointment shall be published in the Cogk.
Islands Gazekttse.

3. Affidavits, ete., so taken to be of like effect as if

taken Inthe Cook Islands - Every oath, affidavit, or affirmation
taken or made before any such Commissioner as aforesaid shall
within the Cook Islands be of the like effect in all respects

as if the same had been administered, made, or taken by or before
the Court or before a persgon having authority to administer or take
the same in the Cook Islands,
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T4, Commission may be revoked - {1} Any commission issued as

aforesald may be revoked by any Judge for any cause which such
Judge deems sufficient; but no such revocation shall affect or
prejudice any act, mattar, or thing done by any Commissicner by
victue of his commission prior to a notification of such revocation
having been given or sent to him.

{2) Every revocation of any such appointment shall be published

" in the Cook Islands Gazette, and the notice published in that

Gazette shall state the date when notice of revoecation was given
or sent to the Commissioner affected thereby.

35, Commissioner to take evidence - (1) The High Court may, in
any civil or criminal proceeding where it appears necessary for
the purposes of justice, make an order For the examination on oath
before any Judge or other officer of the Court or any other person
or persons, and at any place ejither in or eout of the Cook Islands,
of any witness or person and may order any deposition so taken . to
be filed in the Court, and may empower any party to the proceeding
to give the deposition in evidence therein.

{2) Where any such deposition is to be taken in New Zealand, an
application for the taking thereof may be made under the provisions
of section 48A of the Evidence Act 1908 of the Parliament of New
Zealand {as enacted by section.4 of the Evidence Amendment Act

‘1962), and thereupon sections 4B to 48E of that Act (as enacted

by the said section 4) shall apply accordingly,

Contempt of Court

6. Contempt of Court cefined - Every person is guilty of contempt

‘of the Court who -

{a} ‘Discbeys any judgment or order of the Court, or

" of any Judge thereof, or of any Justice, other-
wige than by making defauit in the paymant of &
sum of money {other than a pgnalty) payable under
such judgment or orderx; or

(b} Uses any abusive, insulting, offenéive, or
: threatening words or behaviour in the presence
or hearing of the Court; or

.{c) Assaults, resists, or obatructs, or incites any
other person to assault, resist, or obstruct,
any constable or officer of the Court in
gserving any process of the Court, or executhng
any warrant of the Court or of any Judge or
Justice, or exequting any judgment or order of
the Court or of any Judge or Justice; or

{d} By any words or behaviour obstructs in any manner
the proper and orderiy administration of justice
in the Court; or

{e} Does any other thing which elsewhere in this Act
or in any other Act is declared to be a contempt
of the Court; or

-(f) Aidg, abets, counsels, procures, or Incites any
other person to commit contempt of the Court.
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37. pPunishment for contempt - Lvery person who commits contempt
of Lhe Court shall be Tlable to a fine not exceeding $100 or to
imprisonment for any term not exceeding 6 months.

8. Jurisdicltion of the Court - The offence of contempt of the
Court shall he punishable by the Court either -

(a} In the ordinary course of the eriminal jurisdiction
of the Court; or

(b} In accordance with the provisions of sections 319 to
11 of this Act.,

39. Contempt in the Face of the Court - (1} If the contempt is

commjtted in Ehe presence or hearing of the Court, any Judge or

Justice then and there sitting in Court may, wilthout order or

warrant, direct any constable, officer of the Court, or other

person to arrest the person so gu11ty of contempt and to bring

him before the Court,

[2) The Court may therveupon, after giving the person so

arrested a reascnable opportunity of being heard in his defence,

either order him to pay a fine not exceeding $100 or comuit him ‘ . .
to prison for any period not exceeding 6 months. - : - i

10, Discharge of persong in cantempt - A person imprisoned for
contempt, Or for defauwlt in payment of a fine imposed upon him
for contempl, may be at any time discharged; and any fine so
imposed may be at any time remitted in whole or in part, either
by order of the Court or by warrant under the hand of the High
Commigsioner,

ik, General power to commit for conltempt ~ Nothing in sections ' ©
3¢ to 40 of this Act shall limit or affect any power or authority . i

to punish any person for contempt in any case to which those ' ' '
sections do not apply.

Genheral Procedure in High Cotrt .

42, Right of audience in the lHigh Court - In any proceeding in
the High Court, wheCher civil or criminal, any party thereto may
be represented either by a barrister or solicitor or with the
leave of the Courk, by any other aygent, but any sucp leave may
be at any time withdrawn,

43, Minutes of judgments - (1) Every judgment of the High Court
shall be deéemed to be complete when a minute thereof has been

made in the record books of the Court and signed by a Judge,or,

ag the case may be, the Justlice or Justices prasiding.

(2) When necessary the judgment may at any time thereafter be
drawn up under seal cf the Court, v

14, Amendments - A Judge may at any time amend any minute or
]udgmeﬁrﬁif_EEE_Court or other record of the Court in order to
glve effect to the true intent of the Court in respect thereof
or truly to record the course of any proceeding.

Exgcution of Judgments

15, Writs of sale and possession - (1) Where by any judgment
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of the High Court in its civil jurisdiction finy person is ordered to
pay any sum of money, the party to whom the mohey is payable may
cause a writ of sale to be issued,

(2) When by any judgment of the High Court any person is ordered
to deliver possession of land or chattels, the party to whom such
land or chattels are ordered to be delivered may cause a writ of
possession to be issued.

46. Effect nlf writ of possession - A writ of possesslon shall
authorise the oEficer to whom 1t is addressed to deliver to any
party named in the writ possession of any land or of any chattels
specified in the writ, and for that purpose to eject any cther
person from such land, or to scize and toke possession of any such
chattels.

47.. Effect of writ of sale - {1} A writ of sale shall authorise
the officer to whom 1t 18 directed to seize all the chattels
{including money, cheques, bills of exch1nqe, and other securities
for money) of the person against whom it is issued, except wearing
apparel bedding, toels, and implements of trade, not exceeding
in the aggregate $100 in value,
(2) ALl chattels so seized may, unless the judgment is sconer
. satisfied, together with the costs of the execution, he so0ld or
‘otherwise converkted into money by the Registrar of the High
Court, and the proceeds of such sale or conversion shall, after
payment thercout of the costs of the execution, be applied in
satisfaction of the judgnent,

a8 . Issue of writs of sale or possession - Every writ of sale

or writ ol possession shall he issued by the Registrar of the High
Court’ under the seal of the Court, and shall be addressed to an
officer of the Courk or to a ceonstable,

P . 49, Charging orders - (1) Any judgment of the High Court in

[ its civil jurisdiction for the payment of any sum of monmy may

: be enforced by a charging order made by the Coutt against any real
or personal property of the person by whom the money 18 payabie
{including debts and other money due or accruing due to that
person, but not ircluding the interest of a CooX Islander in any

Native land). any snch charging order shall be made and have
effect in manner provided by rules of Court,
{2} - 1In this section the term "Cook Islander" means a person

belonging to the part of the Polynegian race indigenous to the
Cook Islands; and includes any person deqcunded Erom a Cook
Islander.

‘e
50, Stay of execution - The lligh Court may in any civil

proceedings stay the execution: of any judgment for such term as
the Court thinks Ffit,

[
PART II
APPEALS

Court of Appeal of the Cook Islands

s1. officers - The Registrar, Deputy Registrars, and other
officers of the High Court ghall, without further appeointment,
act in the like capacity 1n rnspect of the Court of Appeal,.

52, Questtons of law may be reserved for decision of the Court
of appeal -~ (I The fiigh Currt may in any proceeding pending
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.before it, whether civil or eriminal, either on the application
of any party or of its own motion, state a case on any question
of law for determination by the Court of Appeal.

(2} The determination by the Court of Appeal of any case so
stated shall be binding on the High Court,

(3)  Every case so stated shall be under the seal of the High
Court and filed with the Registrar of the Court of Appeal.
(4} The Registrar of the Court of Appeal shall thereupon set

down the cage for hearing at some convenient sitting of the Court
of Appeal.

{5) The determination of the Court of Appeal shall be embodied
in an order, and a duplicate of that order under the seal of
that Court shall be transmitted by the Registrar of that Court
to the Registrar of the High Court,

(6) In and by such order the Court of Appeal may fix and

award the costs of the argument and determination of the special
case, and the High Court shall by judgment or order give effect
to the order so made by the Court of Appeal.

17} The Court of Appeal may send back for amendment any case
s0 stated by the High Court.

53. Proceedings in the High Court may be removed into the

Court of Appeal - (I} The High Court may ordér the removal into
the Court o% Appeal of any of the following proceedings, not being
proceedings in which by any enactment the decision of the High
Court is declared to be final:

(a) Any notice of motion:

(b) Any petition presented:

[c) Any special case stated:

{d}) Any gquestion of law ordered to be argued:
'{e) Facts stated by a jury that have not found for either
' party. .

{2) On such removal, the Court of Appeal shall have the same
power to adjudicate on the proceedings as the High Court had.

54, Order granting leave to appeal - (1) WNo appeal to the
Court of Appeal, whether as of right or not, shall be brought
except in pursuance of an order of the Righ Court granting ledve
to appeal:

Provided that, subject to subsections (3} and (4) of this section,
the High Court shall grant such leave in every case where the app-
ellant is entitled to appeal as of right, N

12} Application to the High Court for leave to appeal shall be
made at the time when judgment is given or within 21 daye there-
after or, if,in the case of any appeal from a judgment of the
High Court in the exercise of its criminal jurisdictjon, the
appellant is not sentenced on Ehe date of conviction, at any time
after the conviction but not later than 21 days after the date

of sentence. B .

(3) Leave to appeal shall be granted only on condition that

the appellant within a period to be fixed by the High Court,

not exceeding 2 months from the date of the hearing of the
application, gives security to the Batisfaction of that Court or
the Registrar thereof in a sum to be fixed by the Court for

the payment of the costs of the appeal:

Provided that, in the case of any appeal from a judgment of

the High Court in the exercise of its criminal jurisdiction,

the Court may grant leave to appeal without requiring the appellant
to glve security for costs.

{4 Where the Court grants leave to appeal on condition that
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the appellant gives security for costs, the order granting
leave to appeal shall not be sealed until that security has
been. duly given,

55, Appeal to he by way of rehearing - All appeals to the
. Court of Appeal shall be by way of rehearing,

56, Powers of the Court of Appeal - (1) On any appeal from the
High Court, Eheé Court of Appeal may affirm, reverse, or vary
the judgment appealed from, or may order a new trlal, or may

‘make such order with respect to the appeal as the Court thinks Eit,
and may award siuch costs as it thinks fit to or against any party
to the appeal.
12) Without limiting the general powers conferred by subsection
(1) of this section, the Court of Appeal, in the case of an appeal
against conviction for any offence {whether or not the appeal
is against the sentence also), or in the case of an appeal against
the santence imposed for any offence (whether or not the appeal
is against the conviction also}, ma{ exerclise the powers conferred
on the Court of Appeal by section 131 of the Criminal Procedure
Act 1980-81.

57, Evidence on appeal - Every such appeal shall, so far as it
relates to any question of fack, be determined by the Court of
"Appeal by reference to the evidence heard at the trial as
cdertified under the seal of the High Court, and no further
evidence shall, without the leave of the Court of Appeal, be
heard or admitted. .

58. Stay of execution - An appeal to the Court of Appeal shall
not operate as a stay of execution, unless the High Court or the
Court of Appeal otherwise orders or unless the appellant has
been sentenced to death.

59. Release from custody - (1) When leave to appeal to the
Court of Appeal from ahy conviction is granted by the High Court,
the High Court may, if it thinks f£it, release the appellant from
custedy on bail pending the determination of the appeal,
(2) Any person so released on bail may be at any time, and for
any reason which the High Court thinks sufficient, arrested by

" warrant and committed to prison, there to undergo his sentence.
[} Any period during which an appellant has been so at large
on bail shall not be computed as part of any term of imprisonment
to which he has been sentenced.
{4} The provisions of sections 83 to 95  of the Criminal
Procedure Act 1980-81 (relating to bail) shall apply, with
necessary modifications, to the granting of bail unde}? this

e . - section as if the appellant were a defendant remanded in custody

1 who had been granted ball. -

60,  Appeals not to be allowed for irregularities in procedure -
No judgment of the High Court shall, on appeal to the Court of
" Appeal, be set aside on the ground of any error or irregqularity
in the proceedings of the High Court, orx on the ground of any
defect of form or substance in the judgment, unless the Court of
Appeal is of the opinion that the proceedings of the High Court
were not in conformity with natural justice or that a substantial
migcarriage of justice has taken place,

61, Appeals not to be allowed for improper admigsion o
rejection of evidence - No judgment of the High Court shall,
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on appeal to the Court of Appeal, be set aside on the ground
of Lhe improper admission or rejection of evidence, unless the
Court of Appeal is of opinion that a substantial miscarriage
of justice has taken place. .

62, Cross appeals - (1) It shall not be necessary for a
respondent th give notice by way of cross appeal.

(2} 1f a respondent in a civil proceeding intends on the
hearing of an appeal to contend that the decision of the ligh
Court should be varied, he shall, not less than ¥ days before
the commencement of the sittiing at which

the appeal is to be heard, or within such time as may be allowed
by the Court of Appeal, File with the Registrar and give to any
parties who way be affected by such contentlon a notice of such
intention,

(3} The pmission Lo give such notice shall not diminish the
powerd conferred on the Court of Appeal by this Act, but may in
the discretion of that Court be ground for an adjournment of the
hearing of the appeal or for a spegial order as to costs.

63, Amendment of notice of a eal ~ Any notice of appeal may be
amended at any Lime as Lhe Cour Appeal thinks fit,
64, Service on additional parties or other persons - The Court

of Appeal may divect that notice of appeal be served on any party
to the proceeding appealed from who has not been served with such
hotice as a party affected by the appeal, or any person who is

not a party, and in the meantime may adjourn or postpone the
hearing of the appeal on such terms as may seem just, and may give
such judgment and make such order as mighk have heen given or

made i'f the persons served with the notice had originally been
parties,

G5, Powers of amendment, cbte. - The Court of Appeal shall have
all the powers as Lo amendment and otherwise of the High Court.

66. DPower to draw inferences of fact - The Court of Appeal shall
have power to draw interences of fact.

67. Power te jive judgment or mak: order - The Court of Appeal
shall have power Lo glVL any judgment and may make any order whigch
ought o have b-en given or made, and to make such further or
other ordur as the case may redquire.

1
68, Powers not restricted to terms of appral - The powers of
the Court of Appeal may be exercised notwithstanding that the
notice of appeal may be thab part only of the decision be reversed
or varied, and may he exercised in favour of all or any of the
respondents or parties although'they may not have appealed from
the decision or contended that, it should be varted.

6%, Interlocutory order not to restrict decisicn on appeal -
No interlocutory order or rule from which thevre has Leen bo
appeal shall operate so as Lo prevent the Court of Appeal from
giving such decision on the appeal as may seem just,

70. Saving -~ Nothing in sections 55 to 69 of this Act shall
limit ThHe Tourt of Appeal in the exercise of any power conferred
by any other provision of this Act or by any other enactment,




18 :
) Judicature - 19B0-81,No, 27

71., Abandonment of appeal -~ An appellant may at any time abandon
his appeal by giving notice to the Registrar of the Court of
Appeal, and upon such notice being given the appeal shall be
‘deemed to have heen dismissed subject to the right of the respon-
dent to apply fur costs,

3 Non-progecution of appeal - If the appellant does not with
due dillgence prosecute his appeal or observe any of the

conditions imposed by section 54 (3) of this Act (relating

to security for costsg), the Court of Appeal may dismiss the appeal
and any cos's therecf and any security entered into by the
appellant shall be dealt with in such manner as the Court of Appeal
directs,

73, Costs - The Court of Appeal shall have power to make such
order as to costs of appcal or any other pxoceedings in that
Court as may seem just.-
74. Enforcument of order - The determination of the Court of
appeal ol an appeal fYom the High Court shall be transmitted
to the Registrar of the High Court under the sea) of the Court
- of AMppeal, and judgment shall thereupon be entered In the iligh
Court in conformity with that determination, or such other
proteedings by way of a new trial or otherwise shall be taken
in the High Court as are reguired by such determination.

75, Court Seal - The Court of Appeal shall have in the custody
of the Registrar a seal of that Court, in such form as the
Minister of Justice approves, [or the sealing of all documents
which requlre Lo be sealed,

Appeals from Justices of the Peace

T, General right of appeal to Judye - (1) Except as expressly
provided in any enactment, where on Uhe determination of any
proceedings, civil or criminal, by a Justice sitting alone or by
Justices sitting together any party thereto is not satisfied
wikth the decision therein, he may appeal from Lhat decision to

‘a Tudge,

(2) Notice of appeal shall be Filed in the Court within 21 days
after the decision in given, and copies of that notice shall be
served on all other parties affected by the decision.

(3} In the case of a conviction, no appeal shall be brought
against the conviction or the sentence or both until the person
convicted has been sentenced or otherwise dealt with,

(4) Upon the .filing of the notice of appeal, the Justice or
Justices, as the case may be, shall, unless a Judge makes an
order to the contrary, grant a stay of execution of any judgment
appealed from, and if the appellant is in custody he may be
released oh bail pending the ‘determination of the appeal.

{5} Any person so released on bajl may at any time and for

any reason a Judgye thinks sufficient be arrested by warrant and
committed to prison there to underge his sentence, which shall
be deemed to commence on the day of such committal.

{6) The Justice or the Justices, as the case may be, shall
Fforthwith upon the filing of the notice of appeal cause to be
forwarded to the Registrar all notes recorded at the hearing,
inciuding notes of evidence and in the case of a plea of guilty
a summary of the facts stated by the informant, together with
_any judgment delivered and all documents and exhiblts produced
at: the hearing. .
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7. Setting down appeal Ffor hearing -~ When the Registrar
ruceives the notice of appeal reflérred to in section 76 of this:
Act, he shall set the appeal down for hearingy on the first
practicable sitting day and shall notify the parties to the
appeal of the time and place appointed For Ehe hearing.

8. Procedure on appeal - (1) All appeals under section 76
of this Act shall be by way of rehearing.

(2) Where any question of €act is involvnd in any appeal, the
evidence taken by the Justice or Justices, as the case may be,
shall, unless the Judge otherwise directs, be brought before
the Court as Follows:

{a) As to any evidence given orally, by the production
- of a copy of any note made by the Justice or
dustices or such other material as the Judge may
deem expedient:

{b} As to any evidence taken by affidavit and as to any
exhibits, by Lhe production of the affidavites and
any exhibits that have been forwarded to the .
Registrar and by the preduction by the parties
to the appeal of such exhibits as are in their
custody:

{c} As to any other evidence taken under any enactment
dealing with the taking of evidence of a witness
at a distance, or the taking of evidence of a person
about to leave the Cook Islands, or any statement
of a person who is seriously 1!l which has been
admitted by the Justice or Justices, by the praduction
of a copy of that evidence or statement:

Provided that the Judge may in his discretion rehear the whole
or any part of the evidence, and shall rehear the evidence of
any witness if he has reason to believe that any note made by
the Justice or Justices is or may be incomplete in any material
particular.
(3 The Judge shall have the same jurisdiction and authorjty
as the Justice or Justices, including powers as to amendment,
and shall have full discretionary power to receive further
evidence, if that further evidence could not in the circumstances
reasonuably have been adduced at the hearing,

L]
T9. Security for costs - Beforo hearing any appeal from a
determination of a Justlece or Justices, a Judge may impose, except
in the case of an appeal against conviction and sentence or
sentence only, such conditions as he thinks fit as to security
for costs of the appeal or for performance of Lhe judgment thereon.

80. - Powers of Judge oh appeal from Justices - (1) o©n any appeal
from a determinafion of a Justice or Justices, a Judge may '
affirm, reverse, or vary the judgment appealed from, or may

arder a new trial, or may mdke such order with respect to the
appeal as he thinks fit, and may award such costs as he thinks

fit Lo or against any party to the appeal,

(2} Without limiting the general powers conferred by subsection
() of this section, the Judge -

{a) on any appeal against convictioﬁ, may quash the
conviction for any offence and substitute a
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conviction for any other offence which he

thinkeg is justified upon his finding of the
facts, and may pass such sentence in respect
of the substituted offence as he thinks Fit:

(b} On any appeal against sentence, if he thinks
that a different sentence should have been
passed, shall either quash the sentence passed
and pass such other sentence warranted in law
{whether more or less severa) in substitution
therefor as he thinks ought to have been passed,
or vary, within the limits warranted in law,
the sentence or any part of it or any condition
imposed in it, and in any other case he shall
dismiss the appeal.

81, Execution of order on appeal -~ The judgment of the Judge on
appeal Erom a Justice or Justlces shall be entered in the records
of the Court jin conformity with that judgment, and such other
proceedings by way of a new trial or otherwise shall be taken

by the Court as are required to give effect to the judgment,

82.° Abandonment of appeal - An appellant in an appeal Erom a
Justice or Justices may at any time abandon his appeal by giving
.nptice thereof to the Reglistrar, and vpon such notice being
yiven the appeal shall be deemed to have been dismissed, subject
to the right of the respondent to apply for costs.

' 83, Non-prosecution of appeal - If the appellant in an appeal
from a Justice or Justiced does not with due diligence prosecute
his appeal or observe any of the conditions imposed by a Judge
pursuant to section 79 of this Act, a Judge may dismisgs the appeal,
and any costs thereof, and any security entered into by the
appellant shall be dealt with in such manner as the Judge directs.

PART III
M1ISCELLANEQUS PROVIBIONS
Securities

84, Consideration for guarantee need nol be in writing. - HNo
contract whereby any person promises to answer Cto anothar person
for the debt, default, or liability of a third persongshall, if
the contract or some memorandum or note thersof is in writing
and is sinned by the party te be charged therewith or some other
person lawEully authorised by him, be deemed insufficient to
support an action or other proceeding to charge the person by
whom the promise was made, by peason only that the consideration
for the promise does not appear in writing or by necessary in-
ference from a written document.

85, Rights of surety in such case - (1) Every such person
shall be entitled to stand In Ehe place of the creditor, and

Lo use all the remedies, and if need be, and upon a proper
indemnity, to use the name of the creditor in any action or

other proceeding in order to obtain from the principal debtor

or any co-surety, co-contractor, or co-debtor, as the case may be,
‘indemnification for the advances made and loss sustained by

the person paying or satisfying such debt or performing such duty.
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{2} Such payment, satisfaction, or performance made by such
surety shall not be pleadable In bar of any such action or
other proceeding by him.

86. Rights of co-sureties as between themgelves - A co-surety,
co~contractor, or co-debtor shall not be entitled to recover
from any other co-surety, co-contractor, or co-debtor by the
means aforesaid more than the just proportion teo which, as
between those parties themselves, such last-mentioned person

in justly liable,

Proceedings under the Customs Act 1913

a7. Recovery of penalty - (1) Every penalty imposed
pursuanE to the Customs Act 1913 and recoverable in the High
Court may be recovered by action in the pame and on behalf of
Hler Majesty as a deblt due to the Crown,

(2) The High Court may give leave to serve out of the Cook
Islands the summons in any action for the recovery of any such
pehalty or any duty under the Customs Act 1913,

(3} The judgment in an action for the recovery of any such
pehalty may be enforced by way of proceedings for contempt of
the High Court, and the failure of the defendant to satisfy
any such judgment shall constitute a contempt of Court
accordingly.

(4} Any person imprisoned for such contempt shall be
released from custody on gatisfaction of the judgment.

(5} Proceedings for contempt shall not preclude any other
method of execution that would otherwise be available,

88. . Condemnation of gonds seized - (1) Proceedings in the

High Court under the Customs Act 1913 for the condemnation

of goods seized as forfeited shall be instituted by way of

motion by a Collecter of Customs, notwithstanding anything in

the Customs Act 1%13. :

(2) Notice of the proceedings shall be given to such persons
and in such manner as the Court directs, and it shall be
sufficlent if public notice is given by advertifement or other-
wlBe at or near the place of sejzure,

{(3) Any person claiming teo be interested in the goods may
appear to oppose the application, and shall thereby become a
party to the proceedings.

(4} I1f any person appesrs to oppose the application, the

Court shall hear and determine the maktter and acquit or condemn
the goods, but, if no person so appears, judgment bf condemnation
shall bhe given.

{5) In thig section the term "goods" includes any beoat, vehicle,
or other thing forfeited under’ the Customs Act 1913,

r

Miscellaneous Provisions and Rules of Law

B9. Power of Court to award interest on-débts and damages -
{1} In any proceedings In the High Court for the recovery of
any debt or damages, the Court may, if it thinks fit, order that
there shall be included in the sum for which judgment is given
interest at such rate, not exceeding the prescribed rate, as

it thinks fit on the whole or any part of the debt or damages
for the whole or any part of the period between the date when
tha cause¢ of action arose and the date of judgment:
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provided that nothing in this subsection shall -
(a) Authorise the giving of interest upon ilnterest; or
(b} Apply in relation to any debt uwpon which interest is
payable as of right, whether by virtue of any
agreement, enactment, or rule of law, or otherwise; or

{c) Affect the damages recoverable for the dishonour of
a bill of exchange.

{2) In any proceedings in the Court for the recovery of any
debt wpon which interest is payable as of right, and in respect
of which the rate of interest is not agreed upon, prescribed,
‘or ascertained under any agreement, enactment, or rule of law
or otherwise, there shall be included in the sum Eor which
judgment is given interest at such rate, not exceeding the

. prescribed rate, as the Court thinks fit for the period between
. the date as from which the interest became payable and the date
of the judgment.

S . 13 In this section the term "the prescribed rate" means the

— rate of B percent per annum, or such other rate as may Erom time
to time be prescribed for the purpose of this section by the High
Commissioner by Order in Executive Councll, v

-90. Action on lost instruments - In case of any action founded
on any negotiable Instyument, the Court may order that the loss
of the instrument shall not be taken advantage of, provided an
indemnity is given to the satisfaction of the Court or the
Registrar thereof against the claims of any other person upon
that negotiable instrument.

91, ' Questions of foreign law to be decided by Judgye - Where for
the purpose of disposing of any action or olher matker which

is being tried by a Judge sitting with a jury it is necessary to
B - ascertain the law of any other country which is applicable to the
q. sl facts of the case, any question as to the effect of the evidence
SO given with respect to that law shall, instead of being submitted
to the jury, be decided by the Judge alone.

. 92, Costs - Subject to this Act and to the provisions of the
Crimes Act 1969, the High Court shall have power to make such
order as it thinks just for the payment of the costs of any
proceedings by or to any party thereto. Such costs shall be

v .- in the discretion of the Court, and may, if the Court thinks

P fFit, be ordered to be charged upon or paid cut of any fund or

u.~ v : " estate before the Court.

“93. Security for coets - (1) In any clvil proceedings and at
any stage Chereof, the High ‘Court may require a plaintiff or
applicant re51dent out of the jurisdiction of the High Court
to deposit any sum of monegy as security for costs, and may stay
the proceeding pending the making of such deposit,

(2) When any sum has been so deposited as security for costs,
it shall be disposed of in such manner as the Court directs.

94, 'Restriction on institution of vexatious legal proceedings -
{1y 1T, on an application made by the KEEorney—generaI under
this  section, the High Court is satisfied that any person has

persistently and without any reasonable ground instituted
vexatious legal proceedings in the Court, and whether againat
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the same person or against different persons, Lhe Court may, after
hearing that peorson or giving him an opportunity of belng heard,
order that ne civil proceeding or no civil proceeding against

any particular person or persons shall without the leave of the
High Court be instituted by him in the Courl and that any ciwvil
proceeding instituted by him in the Court before the making of
the nrder shall not be continued by him without such leave.

2) Leave may be granted subject to such conditions (1f any)

as the Court thinks fit and shall not be granted unleis the Court
is gakisfied Lhat the procemding is not an abuse of the process
of the Court and that there is prima facie ground for the
proveeding,

(3) No appeal shall lie from an order granting or refusing

such leave.

5, Liegal statug ol moarried women - (). Save where otherwise
pravided Ly any other enactment, the legal capaclty of a married
woman, whether contractual, proprietary, testamentary, or of
any other kind whatsoever, shall be the same as that of an
unmarried woman.

{2} Except as expressly provided in any other enactment and
save in respect of intestate succession, m arrlage shall. not
confer on either party thereto any rights to or 1n respect of
the property of the other,

(3} The rule of the common law that for certain purposes a
husband and wife are deemed to be one person only is for all
purposes hereby abolished,

{4) A huaband shall not be responsible, as such, for torts
committed by his wife.

(%) Nothing in this secltion shall affect the validity or
operﬂtinn of a restraint on anticipation,

Q6. Joint liability - A judgment against one or more of several
persons Jointiy or jointly and severally liable ghall not

operate as a bar or defence to an acltion or other proceeding
against any of those persons against whom judgment has not bheen
recovered, except to the extenkt to which the judgment has been
calkisfied, any rule of law notwithstanding.

97. bischarqge of debbk by aceceptance of part in $atisfaction -

An acknowledgment in writing by a creditor, or by any person
authorised ty him io writing in that behalf, of the receipt

of a part oF his debl in satisfaction of th. whnle debt shall . '
operate as a discharge of the debt, any rule of law ﬂotwithstandlng.

98, Recovery nof payments made under mistake of law - (1) Subject
to thins section, where relief in respecik of any payment that has
been made under mistake is sought in the High Court, whether

in an action or cther proceeding or by way of delence, set off,
counter-claim, or otherwise, and that relief could be granted

if the mistake was wholly one 9f fact, that relief shall not be
denied by reason only that the mistake is one of law, whether or
not it is any degree also one of fact.

{2 Nothing in this section shall enable relief to be given

in respect of any payment made at a time when the law reguires
or allows, or is comwonly understood to reguire or allow, tha
paywent to be made or enforced, by reason only that the law

ls wsubsequently changed or shown not to have been as it was
commonaly understood to be at the Uime of the payment,

99, Paymenis under mistake of law or fact not always
recoverable + Reliofr, whelher under section 99 of LhAis Act or
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.in equity or otherwise, in respect of any payment made under
mistake, whether of law or of fact, shall be denied wholly

or in part if the persen from whom relief is sought received
the payment in good Faith and has so altered his pogition in
reliance on the validity of the paymernt that in the opinien

of the High Court, having regard to all possible implications
in respect of oLher persons, it 1s ineguitable to grant relief,
or to grant reljef in full, as the case may be,

100. In cases of conflict, rules of equity to prevail - In

all matters in which there is any conflict or variancé between
the rules of equity and the rules of the common law with
reference to the same matter, the rules of eguity shall prevail.

101. Independent medical examination of person injured by
accident - {I) Where any person injured or alleged to have been
injured by an aceident, through the wrongful act, neglect, or
default of any other person, claims compensation or damages on
account of the injury, a Judge may order that the claimant be
examined by one or more duly qualified medical practitioners
named in the order, and not being witnesses on either side, may
make such order with respect to the costs of such examination
~as he thinks fit,

General Provisions

102. - Regulations - The High Commissioner may Erom time to time,
by Order in Executjive Council, make regulations for all or any
of the following purposes:

(a) Prescribing the matters in respect of which
Eees are payable under this Act:

{b} Prescribing scales of fees for the purposes of
this Act and for the purposes of any proceedings
before the High Court or the Court of Appeal,
whether under this Act eor any other enactment.

"103. Conseguential amendments of Criminal Justice Act l967 -
The Criminal Justice Act 1967 is hereby amended -

(a) By omitting from section 26(2) the word "Commissioner™
in both places where it oceurs: .

{b) By omltting from section 27{3) the words “Commiassioner
of the High Court any Commissioner"”, and substituting
the words "Justice of the Peace for the Cook 1slands,
any such Justice”, .

' i

104. Repeals aad revocations - (1} The enactments specified
in the Third Schedule to this Act are hereby repealed.

(2) The rules specified in the Fourth Schedule to this Act
-are hereby revoked.
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SCHEDULES
FIRST SCHEDULE Section 14
OFFENCES TO DE TRIED BY A JUDGE WITH A JURY

Offences against the following sections of the Crimes Act
1969: Secktions 75 to B7?7 {inclusive); sections 103 to 109
{inclusive); sections 111 to 117 ({inclusive); sections
119, 126, 127, 128, 141, 142, and 155; sections 192
to 197 {inclusive); sectiens 202, 204, 208, 211, 219,
220, and 221.

SECOND SCHEDULE
PART I Section 19 {a) (ii)

OFFENCES WITHIN JURISDICTION OF A JUSTICE
OF THE PEACE UNDER SECTION 19 {a}{ii) OF THE ACT

1. Offences against the following sections of the Crimes
Mot 1969:  Sections 93 to 102 (inclusive}; sections 137,
137, 163 to 170 (inclusive); sections 201, 213, 214,
216, 218, 249(c), 249(d), 251, 255, 269(2) (b}, 269(2)(c),
270, 277, 281(1) (b}, 2BL{1)(c), 310, 311, 312, 130,
331, 33z, : :

2. Any other offences against any provision of any enactment,
ordinance, regulation or bylaw for which the maximum term
of imprisonment does not exceed three years.

PHYT I1.
section 20 (a) (i}

OFFENCES WITHIN THE JURISDICTION OF THREE‘JUSTICES
OF THE PEACE SITTING TOGETHER UNDER SECTION 2071a) (i)
OF THIS ACT

offences against the following sections of the Crimes Act

1969: Sectlions 129 to 133 (inclusive); sections 134, 136, and
158; sections 160 to 162 (inclusivel: sections 198, 228
229, 249(b) {iv}, 249(b) {v), 249(b) (vi), 243 (b} (viii},
250, 285, and 313

THIRD SCHEDULE v
Section 104 (1)

ENACTNENTS REPEALED

ENACTMENT PROVISIONS REPEALED

The Cook Islands Act 1915 sections 109 to 113 {inclusivel; sections
115 to 140 (inclusive); gections 148 to
152 (inclusive); section 171; sections
290 to 293 {inclusive) (am substituted -
by section 2 of the Cook Islands
Mmendment Act {No. 3} 1970 {Cook
Iglands)); sections 617, 621, 642,

643, and 644
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"ENACTMENT

PROVISIONS REPEALED

" The Cook Islands
: amendment Act 1950

The Cook Islands
amendment Act 1956

The Cook Islands
Amendment Act 1957

The Cook Islands
Amendment Act 1962

‘The Cook Ialands
amendment Act 1963

The Cook Islands
amendment Act 1965

the Cook Islands
Amendment Act 1966

The Cook Islands
»Amendment Act (No.
1970 (Cook Islands)

The Code of Ccivil
‘'Procedure Act 1972

The Cook Islands
hmendment Act 1977
(Cook Islands)’

{N.Z.)

(N.2.)

{N.2.)

{N,z2.)
(M.2.)

(N.Z,)

(N.Z.)}

3)

80 much of the First Schedulé as
relates to section 139 of the Ccok
Ialands Act 1915

Sections 4, 5, and 6

S0 much of
relates to
111 of the

the Second Schedule as
sections 1095, 110, and
Cook Islands Act 1915

Section 2

Sections 3 and 9{2) (a)

S50 much «of the First Schedule as
relates to sections 112, 118, 1286,
131, 161, 171, and 400 of the Cook
Islands Act 1915

S0 much of the First Schedule
as relates to sections 109, 15?7, and
314P of the Cook Islands Act 1915

Sections 2 and 3

Rule 326

Sections 4 and 5
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Section 104 (2} FOURTH SCHEDULE

RULES REVOKED

TITLE New Zealand Gazette '
' ) Reference or sStatutory

Regulations Serial

Number

The Rules of the High Court 1916 Gazette, 1916, p. 709
{Reprinted with Amendments : =
Mog 1 ko 3, §.R. 1962/204}

The Rules of the High Court 1916,

Gazekte, 1917, p. 3034
hmendment Mo, 1 '

The Rules of the High Court 1916, Gazekte, 1923, p. 521
Amendment No. -
The Rules of the High Court 1916, S.R. 1962/72
Amendment No. 3 :
The Cook Islands Land Court - - Gagette, 1§r6, p. 3707
Rules 1916
The Cook Tslands Land Court 5.R. 1942/86 '

Rules 1916, Amendment No. 1

The Cook Islands Land 5.0, 1947716}
Appellate Court Rules 1947

This Act is administered by the Justice Department

RAROTONGA, COOK ISLANDS: Printed under the authority of the
Cook Islands Government, by T. KAPI, Government Printer -~ 1981,




