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2003, No. 12‘_

An Act 1o provide for the confiscation of the proceeds of serious offences
{7 May 2003
BE I'T ENACTED by the Parliament of the Cook Islands in Session assembled, and by
the aathority of the same, as follows:

PART 1
PRELIMINARY
1. Short_title and ¢ommencement - (1) This Act may be cited as the

Proceeds of Crime Act 2003,
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{2y This Act comes into foric on a date fo he determined by the

{ueen’s Represepiative by Order in Executive Council,

2,

Ohijeets of Act - The principal objects of this Act are -

{2} to deprive persons of the proceeds of, and benefils derived from,
the commission of sericus offences; and

13 to provide for the forfeiture of property used in, v connection
with, or for faciifating, the commission of serious offenves; and

{c) to enable law enforcemen: »uthorities o trace those proceeds,
benefits and property.

Definttions - (1} In this Act, unless the contest otherwise roguires, -

“accoumt” hes the same meaning given by sectiop 2 of the Financial
Transactions Beporting Act 2003:

“Administrator” meuns the Solicitor-General or the person appainled by
the Attorney-General under section 102;

v of discharging or setfing aside a
wrial or for a stay of execution;

“appeal” includes proceedings by
iudgment, and an application for o now

“mithorised officer™ for the provisions of this Act, means 2 person, or a
person in @ class of persons, designated, in writing by the Astomey-
(eneral, 23 an avthorised officer;

“bepefit” has the meaning given by section 4

“charge” in relation to an offence, includes any procedure by which
crinyinal proceedings are commenced against a person;

“Commissioner” means the Conunissioner of Police appointed under
sectinn 3 of the Police Act 1981,

“eonviction” has the same meaning given by subsection 5{1);
“Court” means the High Court of the Cook Islands and its sppellate conrts;

“eurreney” means ool and paper money thet is legal tender in s covntry
of issue;

“dealing with property” includes, -

{a} for property that is a debt, meking 8 paviment to the oeditor in
reduction or discharge of the debt; and

(Y  giving or weeelving property as 2 gift; and

fc) removing property from the Cook Islands;
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“defendant” means a person charged with a serions offence, whether or
not he or she has been convicted of the offence; and, for proceedings for a
testraining order, includes a person who is likely to be charged with a
serious offence;

“document” means a record of information in any form, including -

{a)  a written or printed thing (including a map, plan, graph or
drawing); and

(b}  a computer file, including a record that is kept in electronic form
and can be accessed in the Cook Islands; and

{¢)  aphotograph; and

(d)  adisk, tape, film soundtrack or other thing in which sound or other
data is embodied; and

(e} a film, negative, tape or other thing in which a visual image is
embodied;

“financial jostitution” has the same meaning given by section 2 of the
Financial Transactions Reporting Aet 20063;

“Pinancial Intellipence Unit” means the Financial Intelligence Unit
egtablished under section 20 of the Financial Trangactions Reporting Act
2003;

“foreign forfeiture order” has the same meaning given by section 3 of the
Mutua! Assistance Act;

“foreign pecuniary penalty order” has the same meaning given by section
3 of the Mutual Assistance Act;

“foreign restraining order” has the same meaning given by section 3 of the
Mutiral Assistance Act;

“foreign serious offence” means a serious offence against the law of a
foreign country;

“forfeifure order” means an order under section 17(1);

“gift” has the meaning given by section 8;

“gift caught by this Act” bas the meaning given by section 10;
“inierest”, for property, means -

a)  alegal or equitable estate or interest in the property; or

(b)  aright, power or privilege in connection with the property;

“Judge” means a Judge of the Court;
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“Hustice” means o Justice of the Peace for the Cook Islands appointed
under Article 62 of the Constitution of the Cook Inlands;

“Mujual Assistance Act” means the Mutual Assistance in Criminal
Matters Act 2003;

“pecuniary penalty order” means an arder made under subsection 26{1});
“police officer” means a member of the Police of the Cook Llands;

“proceedings” inclodes any procedure (inchding an inquiry, investigation,
or preliminary or finel determination of facts) conducted by or under the
supervision of a Judge or Justice or Registrar of the Court In connection
with -

() an alleged or proven offence; or

(b}  property derived from that offence;

“proceeds”, in relation fo property, means property into which any
property derived or realized direcily from 2 serious offence was late
suocessively converted, transformed or intermingled, as well as meome,
capital or other economic gains dorived or readized from such property at
any time since the commission of the offence, whether the property s
situated 10 the Cook Islands or elsewhers;

“production order” means an order under section 80;

“property” includes money and !l other property, roal or personal,
whether situated in the Cook Islands or elsewhere, inchuding an
enforceable right of action and other ntangible or incorpores] praperty;

“nroperty of, or in the possession or contrel of a person™ inchudes property
that is subject of o gift;

“preperty-fracking document” for an offence, meaus a document relevant

i -

(4} identifying, locating or cuontifying property of a person who
commitied the offence; o

{hy identifying or locating any <o ouinent necessary for the transfer of
property of 4 person who commitied the offence; or

{c}  HKentifying, locating or quantifying tainted property in relation to
the offence; or

() identifying or locating any docmment necessary {or the transfer of
taimed property inrelation 1o the offence;

“uash’” bas the meaning given by sections 32}, (3} and {4Y;
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“realisable property” has the meaning given by section &;

“relevant application period” for a person’s conviction of a serious
offence, means the period of 6 years afier, - '

(a)
{b)

()

if the person was actually convicted of the offence, the day when
the person was convicted of the offence; or

if the person is taken te have been convicted of the offence becanse
of section 5{(1)(b), the day when the person was discharged without
conviction; or

if the person is taken to have been convicted of the offence because
of section 5(1)c), the day when the Court taok the offence into
account in passing senteénce for the other offence referred to in that
section;

“restraining order” means an order made under sections 50 or 63;

“gerious offence” means -

(a)

(b)

acts or omissions that constitute an offence against the law of the
Cook Islands punishable by imprisonment for not less than 12
months or the imposition of a fine of more than $5,000; or

acts or omissions that constitute an offence against the law of
another country that, had those acts or omissions occurred in the
Cook Islands, they would have constituted an offence against the
law of the Cook Islands punishable by imprisonment for not less
than 12 months or the imposition of 4 fine of more than $5,000;

“tainted property” means -

(@)

(b)

(©)

property that is used in, or in conuection with, the commission of
a serious offence whether situated in the Cock Islands or
elsewhere; or

property that is intended to be used in, or in connection with the
comanission of a serious offence whether sifuated in the Cook
Isiands or slsewhere; or

proceeds of that offence;

“trust” means an arrangement in which & person -

(a)
(®)
()

invests funds in a trust; and

is a beneficiary under a trust; and

receives profit or income from the acquisition, holding,
management or disposal of property under the frust;

“unlawful activity” means an act or omission that constitutes an offence
against a law of the Cook Istands or of a foreign country,

A refarence in this Act to the law of a country includes -

(a)  both the written and unwritten taw of the country; and
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(b} alaw in force in a pas of the couniry.

Meaning of “benefit” - For the purposss of this At -

{r} a person benefils from an offence if the person roceives, af any
time, any payment or other reward in connection - ith, or derives
any pecuniary advantage from, the commission of fie offence; and

{th  a reforence to a bemefit denived or obiained by, or oiherwise
accruing to, a person inchudes a benefit derived or obtained by, or
otherwise accruing to, another person af the (il mentioned
person’s request or direction.

) Meaning of “conviction” and “quess™ - (1) For the purposes of ihis At
& person is tekesn to have been convicted of an offecce i
{a)  the person was copvicted of the offence; or
(b the personm was charged with, and found guilty of the
offence, but is discharged without conviction; or
{z} the person was not found guilly of the cfence, but the
Coutt, with the consent of the person, takes the offence into
aceaunt in passing sentemce on the person for another
offence.

N If & person is tsken, under subsection (1)a), to have been
convicled of an offence. for this Act, the convietion is faken to have been quashed if the
person is granted g pardon in relation to the offence.

(3}  If 3 person is teken, undor subsection (1B, to have been
convicted of an offence, for this Act, the conviction is taken to he guashed if the finding
of guilt is quashed or set aside.

{4y H a2 person is taken, wnder subsection {1Mce), t¢o have been
convicted of an offence, for this Act, -

{a}  the conviction is taken to be guashed i the Cowrt’s decision
1 take the offence into account g quashed or set aside; and

{by the conviction is not taken to be quashed ouly because the
person’s conviction for the offence for which he or she was
sentenced is quashed or set aside.

. Meaning of “realizable property”™ - {1} In this Act, “realissble property™
means any property held by a person -
{n) who has been convicted of, or charped with, & serious
offence; or
() w0 whom 2 person so convicted or charged has directly or
indirectly made a gift caughi by this Act.
(2} However, property is pot realisable property if -
{3)  there is in force against the property a forfeiture order made
under this or another A0t or ‘
{by & forfeiture order 3= proposed o be made agpinst the
property under this or another Act.
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7. How value of property is worked out - (1) Subject {o subsection (2}, for
this Act, the value of property (other than currency), to a person holding the property, is, -
(a}  if another person holds an interest in the property, the
market value of the person’s beneficial interest in the
property, less the amount required to discharge any
encumbrance on that interest; or

(b}  in any other case, its market value.

(2)  For the purposes of this Act, the value at a particular time of 2
transfer of property is the greater of -

{a)  the value of the property to the recipient when he or she
receives it, adjusted to take account of subsequent changes
mn the value of money; and

(b)  the value to the recipient at that time of:

(i) the property; or

(ii) the propeity that, in whele or in part, directly or
indirectly represents, in the tecipient’s hands, the
property that he or she received.

8. Meaning of “gift” - (1) For the purposes of this Act, “gifi” includes a
transfer (directly or indirectly) of property by one person to another for a consideration
that is significantly less than the value of the property.

(2)  In the circumstances mentioned in subsection {1), sections 9 and
10 apply as if the person had made a gift of as much of the transferred property as bears
to the whole property the same proportion as the difference between the value of the
property and the value of the consideration.

9. Value of a gift - (1) For the purposes of this Act, the value at a particular
time of a gift is the greater of -

(a)  the value of the gift to the recipient when he or she reccived
it, adjusted to take account of changes in the value of
money; or

(b)  if subsection (2) applies, the value mentioned in subsection
{2).

(2) If, at a particular time, a person holds -

(a)  property (other than currency} that the person received as a
gift; or

(b)  property that, in whole or in part, directly or indircctly
represents, in the person’s hands, property that the person
received as a gifY;

the vahae of the gift is the value to the person at that time of - _

{c) the property mentioned in paragraph {(2); or

(d} the property mentioned in paragraph (b), so far as i
represents the property that the person received.
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0. Meaning of “gift caught by this Act” - (1} A gift made by & person
convicted of or charged with a serious offence, including a gift made belure the
commencemen of this Act, is caught by this Actif -

{a} it was made after the commission of the offence (or, if
more than one, the eardiest of the offences o which the
procecdings for iz time being relate) and e Court
considers it approprizie in all the circumstances (o fake the
gift into account; or

(by it was made by the poison convicted or charged at noy time
and was a pift of property -

) received by the pereon in connaviion with the
commission of a sevions offence conmited by the
person or by another person; or

{ity  that, in whole or in pert, directly or indirectly
represented in the pergon’s hands, prosorty Jeceived
by the person in that connection.

(Z) For subsection {1}, “offences to which the proceedings for the tine
being rolate” includes, if those proceedings have resulted in the conviction of the person,
a refcrence to apy offence thatl the Court takes inlo consideration when determining
sentence.

PART 2
FORFEITURE CREDERS, TECUNIARY PEMNALTY OREER
ANDBELATED MATYTERS

Feneral

11, Amnplication for forfeiture order of pecuniary penalty order on conviction -
{1) If & person is convicted of a serious offence committed after this Act commences, the
Solicitor-General may apply to the Court for either or both of the following orders -

(a} a forfeiture order against tainted proporty;

(h} 8 pecuniary penalty order against the person for benefits
derived by the person from the commission of the offence.

2 However, the Solicitor-General may not make an application after
the end of the relevant application period for the conviction.

{(3)  An application under this section say he made for one or more
sertous offences.

{4y ADer an application under this section iz finally detennined, no
further application for a forfeiture order or a pecuaniary penalty order may be made for the
offernice for which the person was convicted without leave of the Court,

{33 'Fhe Court may give leave {or a sew application only if -

{2)  the property or benefit to which the new application relates
was ulentified after the previous application  was
determined; or

(b}  mecessary evidence became available onlv sfler the
mrovious application was determined; or
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(¢} it is in the interests of justice that the new application be
made,
(6)  Every application must, —
(a) in the case of an application for a forfeiture order, identify
the property that is alleged to be tainted property;
(b  in the case of an application for a pecuniary penaity order,
identify the bepefits that are alleged to have been derived from the commission of the
offence.

12. Notice of application - (1) Hthe Soliciior-General apphies for a forfeituie
order against tainted property in relation to a serious offence for which a person is
convicted, -

{a)  the Solicitor-General must give reasonable written notice of
the application to the person and to any other person whom
the Solicitor-General has reason for beligving may have an
interest in the property; and

(b)  the person, and any other person wha claims an interest in
the property, may appear and adduce evidence at the
hearing of the application; and

(c)  the Court may, at any time Lefore the final determination of
the application, direct the Solicitor-Gerneral:

(i) to give reasonable written notice of the application 10
any person who, in the opinion of the Court, appears
to have an interest in the property; or

(if) to publish notice of the application, containing the
particulars that the Court directs and as often as the
Court directs, i a newspaper published and
circulating in the Cook Islands.

(2)  If the Solicitor-General applies for a pecuniary penalty order
against a person, -

{a)  the Solicitor-Genmeral must give the person reasonable
written notice of the application; and

(b)  the person may appear and adduce evidence at the hearing
of the application.

13. Amendinent of application - (1) The Court may, before finally
determining an application for a forfeiture order or pecuniary penaity order, and on the
application of the Selicitor-General, allow the amendment of the application to include
any other property or benefit if -

(a) the other preperty or benefit was not reasonably capable of
identification when the application for the order was
originally made; or

(b) necessary evidence became available only afler that
application was originally made.
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2y  IF-
(a}  the Solicttor-General applies to amend an application for 2
forferture order; and
(b} the effect of the amendment would be to include addifional
property in the application for the forfeiture order,
the Selicttor-General most give reasonable written noiice of the application o smend to
any person whom the Solicitor-General has reason for believing may have an interest in
the additiona! property.
3 Any person who claimg an inferest in the additional property may
appear and adduce evidence at the hearing of the application fo amend.
4y 1
{ay  the Solicitor-General applies 1o amend an application for a
pecnmiary penalty order against s person; and
{by the effect of the amendment would be to inclpude an
additional benefit in the application for ihe pecuniary
penalty order,
the Solicitor-General must give the person reasoneble written notice of the application fo
amend.

14. Procedure on application - Ou an application to the Court made under
section 11, the Court may -

{a}  in determining the application, take inio acconnt the
transenipt of any proceedings against the person for the
offence; or

{b}  defer passing sentence until the Court has determined the
apphication if the Cour:

(i) has not, whon the spphcation is made, nassed

sentence on the person for an offence becsuse of

which the property became tainted; zod

{iy it iz satisfied that it is reasonable fo o 5o in all the
ciroumistances.

i5, Application for forfeiture order if person has absconded - (3 If in
comnection with a serions offence cormmitted efier this Act commences, -
{a} an information hes heen iaid alleging that 2 persen
committed the offens; and
(Y 8 wamrant for the person’s amest is issucd for that
information; and
(£} the parson shsconds,
the Soliciter-General may, within 6 months afler the person ahsconds, apoly to the Court
for a forfeiture crder for any tzinted property.
{2} For the purposes of this section, -
{ay a2 person is taken {o have absconded n connection with an
offence if reasonable attenpls to amest the person under a
warrant have beoen wmsuccessfl during the 6 months
starting on the day that the warrant was issued; and




2003, No. 12 Proceeds of Crime i3

(h)  the person is taken to have absconded on the last day of that
§ months,
(3y  If the Solicitor-General applies, under subsection (1), for a
forfeiture order against property, the Court must, before hearing the application, require -
{a) reasonable written notice of the application to be given to
anty person who, in the opinion of the Court, appears to
have an interest in the property; or
(b)  notice of the application, containing the particulars that the
Court directs, to be published as ofteii as the Court directs,
in a newspaper published and circulated in the Cook
Istands.
{(4) A forfeiture order under this section may be made even if the
person against whom the warrant is issued dies after the issue of the warrant.

Forfeiture orders
16.  Certain tainted property excluded from forfeiture order - A forfeiture

order must not be made against tainted property that is native freehold land under the
Cook Islands Act 1915,

17.  Forfeiture order on cenviction - (1) If-

(a)  the Solicitor-General applies to the Court for a forfeiture
order against tainted property in relation fo a person’s
conviction of a serious offence; and

(b  the Court is satisfied that the property is tainted property in
relation to that offence,

the Court may order that the propetty, or so much of the property ag is specified by the
Court in the order, be forfeited to the Crown.
(2)  In deciding whether property s tainted property, the Court may

infer, -

(2}  if the evidence establishes that the property was in the
person’s possession or effective control at the time of, or
immediately after, the offence was committed, that the
property was used in, or in connection with, committing the
offence; and

(b)  if the evidence establishes that the property was found,
during investigations by :he police before or after the
person was arrested for, and charged with, the offence:

(i) in the person’s possession; or

{ii) under the person’s control iti a building, vehicle,
receptacle or place,

that the property was derived, obtained or realised as a

result of the person’s committing thie offence; and



i4 Proceeds of Crime 2003, No. 12

{c) if-

{i} the evidence esabliches that the value, after the
person commitied the offence, of all the person’s
ascertainable property is more than e value of all
the person’s ascertamable propody before the
person committed the offencs; and

(i) the Court is satisfied that the person’s income from
sources unmrelated to crimipal achivity cannot
reasonably account for the increase i value,

that the vale of the increase represents properiy that the

person derived, obtained or realised divectly or indirectly
from committng the offence.

{3y I the Court orders that property (other than money} be {orizited {0
the Crown, the Conrt pmrst specify in the order the amonnt that it considers 10 be the
value of the properly when the order is made.

{43 In considering whether to make a forfeiture ovder against property,
the Court may {ake into aceount -

(8}  any right or interest of a third party in the progerty; and

{h) the gravity of the offence concerned: and

{c}  any hardship that may reasonzbly be expected to be cansed
to any person by the operation of the order; and

{d)  the use that is ordinarily made of the property, or the use to
which the property was lntended fo be put.

(3 I the Court makes a forfoiture order, the Court may give any
directions that are necessary or convenient 1o give effect to the order,

18, VYoiding of contract - A Court may, before making a forfeiture order
under section 17, sel aside any conveyance or transfer of property that occarred afler the
seizare of the property or service of the nolice of application on persons ailected by the
order under section 12, unless the transfer was for valvable consideration to a person
acting in good faith and without notice.

19, Effect of forfeiture order - (1) i the Court makes a forfeiture order
against property, the order vests the property sbsoluiely in the Crown.
) H the Court makes a Torfeiture order against property, -

(s}  the property must nof, except with the leave of the Court
and in accordance with any directions of the Court, be
dizposed of, or otherwise dealt with, by or v the Crown,
before:

{ any appeal against the conviction, or the making of
the order, s fnally determined, or lapses; or

{i1) the last day alowed for the lodging of an appenl
against the conviction or order passes withent an
appeal having been Jodged; and
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{b) the property may be disposed of, and the proceeds applied
or otherwise dealt with as th Administrator directs, afler:
(L the determination @ lapsing of any appeal lodged
against the conviction or the making of the order; or
(i) the last day allowed for lodging an appeal is past
without an appeal having been lodged.

20. Protection of third parties - (I} If an application is made for a forfeiture
order against property, a person who claims an inferest in the property may apply to the
Court, before the forfeiture order is made, for an order under subsection (2).

(2)  If a person applies to the Court for an order in respect of that
person’s interest it the progerty, the Court must make an order declaring the nature,
extent and value (as at the time the order is made)} of the person’s interest if the Court is
satisfied -

{a}  that the applicant was not in any way invoived in
committing an offence for which forfeiture of the property
iz sought, or a forfeiture order against the property was
made; and

(b if the applicant acquired the interest at the time of, or after,
the offence was cominitted:

{i) for sufficient consideration; and

(iiy  without knowing, and in circurnstances so as not to
arouse a reasonable suspicion, that the properly
was, at the time of the acquisition, tainted property.

(3)  If a forfeiture order has already been made apainst property, a
persan who claims an interest in the property may, within 6 months statting on the day
when the order is made, apply to the Court for an order under subsection (2).

{(4) A person may not make an application under subsection (3), except
with the leave of the Court, if the person -

(a)  knew about the application for the forfeiture order before
the order was made; or

(b)  appeared at the hearing of that application,

{5} A person who applies fo the Court under subsection (1) or (3) must
give reasonable written notice of the application to the Solicitor-General.

{(6)  The Selicitor-General -

{a) is a party to the proceedings in an application under
subsection (1) or (3); and

{b)  may make an application under subsection {1} for a person.

{7}  An appeal lies to the Court of Appeal of the Cook Islands from an
arder made under subsection {2).

{8}  On application by a person who has obtained an order under
subsection (2), if the period allowed for appeals has expired and any sppeal from that
order has been determined or bas lapsed, the Administrator must -

{a)  return the property, or the part of it {o which the interest of
the applicant refates, to the applicant; or
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(b}  pay an amount equal to the value of the interest of the
applicant, as declared in the order, to the applicant.

21 Forfeiture order where person has absconded - (1) This scction  applies
if-
{n) an application is made to the Court for a forfeiture order
against property; and
(Y the Court is satisfied that:
{1} any property is fainted property; and
(it} proceedings for a serious offence commitied for that
property were commenced; and
(iii}  the aconsed charged with the offence commenced
under subparagraph (1) has shsconded.
(23 The Court may order that the property, or 8o oach of it as the
Court specifies in the order, be forfeited to the Crown.
{3y  Section 28 (except subsection {1)) and sections 29 and 30 apply
{with any necessary madifications) to an order undor this section.

22, Discharge of forfeiture order on appe2) or quashing of gonviction - (1)
the Tourt makes a forfeiture order against property in refiance on 28 person’s conviction of
z serious offence and the conviction is subsequently quashed, the cuashing of the
conviction discharges the order,

I if a forfeiture order against property is discharged -

{a} under sabsection {1); or

fh} by the Court hearing an appeal sgainst the mmaking of the
order,

a person who claims to have had an interest in the property immediately belfore the
forfeinure order was made may apply to the Administrator, in writing, for the transfer of
the inierest {o the person,

{3)  On receipt of an application under subsection (Z) from a persen
who had an interest in the property, the Administrator must, -

{a} if the interest is vesied in the Crown, transfer the property
or intevest in the property, or the part of it fo which the
intorest relates, to the person; or

(by  if the Crown has disposed of the interest, and subject fo
subsection (3), pay the person an ameunt equal fo the value
of the interest at the time the order is made,

{4} The Administrater -

{a) may ask the Court to defermine whether the person bad the
interest claimed under subsection (2); and

{b)  has power to do, or authorise the doing of, anything
necessary of convement fo transfer or retuen propeily,
including executing any instrument.
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{5 If, on an application made under section 20 in respect of any
interest in property, the Court has made an order under that section declaring that there is
payable by the Crown to the applicant an amount equal to the value of the interest
declared by the Court, an amount equal to that amount must be deducted from any
amount required to be paid, under subsection (3}(b), to that applicant in respect of that
interest.

23. Payment instead of forfeiture order - If the Coint is satisfied that a
forfeiture order should be made against property of a person, but that the property, or any
part of it or interest in it, cannot be made subject to that order, and, in particular, -

{a8)  cannot, with the exercise of due diligence, be found; or
(b}  has been trapsferred to a third party in eircumstances that
do not pive rise t0 a reasorable inferénce that the title or
interest was transferred to avoid the forfeitwe of the
property; or
{¢)  islocated ontside the Cook Isfands; or
{d) has been mingled with othet property that canvot be
divided without difficulty,
the Court may, instead of ordering the property, part or interest to be forfeited, order the
person to pay to the Crown an amount equal to the value of the property, part or interest.

24, Enforcement of order for pavment instead of forfeiture - (1) An amount
payable by a person to the Crown under an order made under section 23 is a civil debt
due by the person to the Crown.

(2)  Anorder against a person made under section 23 may be enforced
as if it were an order made in civil proceedings instituted by the Crown against the person
to recover a debt due by the person to the Crown; and the debt arising from the order is
taken to be g judgment debt.

25. Registered forgign farfeiture orders - If a foreign forfeiture order is
registered in the Court under the Mutual Assistance Act, sections 17 to 24 apply 1o the
order as if -

{a)  the order were a forfeiture order made by the Court under
this Act; and

{b)  references to an appeal against the making of an order were
omitted; and

{c) the period menfioned in section 20(3) were 6 weeks rather
than 6 months.

Pecuniary penalfy orders

26, Pecuniery penalty order on conviction - (1) If the Solicitor-Genersl
applies to the Court for a pecuniary penalty order against a person for the person’s
conviction of a serious offence, the Court may, if it is satisfied that the person has
benefited from the offence, order the person to pay to the Crown -
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(a)  an amount egual to the value of the person's bans{it from
the offence; or )

(b}  a lesser amount that the Court cortifies to be the amount
that might be realised at the fime the pecuniary penalty
order is made,

2y The Court must assess he value of the benefit derived by a person
from committing an offence in accordance with sections 29 to 33.
{(H The Court must not make a pecuniary penalty order under this

section -

{#)  until the peried for the jodging of an appesl against
conviction has expired without an appeal having been
lodged; or

{h) if an appeal against copviction hog besn lodged. vntil the
appeal lapses or is finaily determined,

27. Rudes for determining benefit and assessing valug - (1) If & person

obtaing teinted property, the person’s benefit is the value of the property so obtained.

23 If a person derives an advantage as the result of, or in connection
with commitiing, a serious offence, the person’s advantage is taken to be a sum of money
equal to the value of the advantage so derived,

{3} Unless the contrary is proved, -

{2)  property is taken 1o be tainted property if it is held by a
person:
(i on the day when the application is made; and
(i)  atanytime, -

{A) if the offence or earliest offence was
cominitied more than 5 years before the
apphication is made, within 5 years before
the application is made; and

" in any other cave, afler the offence, or the
earliest offence, was comumnitivd and before
the application is made; and

{hy  any expenditure by the person in the Hme mentioned in
subparagraph {a){ii} is taken to be expenditure met out of
tainted property; and

L] any property recervod or jaken fo have been received by the
peyson at any time i a resvlf of, or in conoection with,
commifting the offence or offences is take: 0 have been
recived free of any other interests; and

(dy  if cvidence is given ot the hearing of the apglication that the
value of the person’s property increased afler committing
an offence, the increase is taken o be patt of the person’s
benefit from the offence.
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{4y  If a pecuniary penaity order has previously been made against
person in relation to an offence, any of the person’s benefits that are shown to the Court
to have been taken into account in determining the amount to be recovered under the
earlier order must be disregarded.

28. Statements about benefits from commifiing serions offences - (1) Ifa
person has been convicted of a serious offence, the Solicitor-General may tender to the
Court a statement about any matter relovant to -

{a}  deciding whether the person has benefited from the offence
or from any other serious offence of which the person is
convicted in the same proceedings or that is taken into
account jn passing sentence on the person; or

(b}  assessing the value of the person’s benefit from the offence
or any other serious offence of which the person iz so
convicted in the same proceedings or that is so taken into
account.

{2y If the Court is satisfied that a copy of the statement has been
served on the person, the Court may require the person to indicate -

(a)  to what extent the person accepts each allegation in the
statement; and

(b}  for each allegation that the person does not accept wholly
or in part, any matters that the person proposes to rely on.

(3)  If the person accepts to any exient an sllegation in the statement,
the Court may, in deciding or assessing the matters mentioned in subsection (1), treat the
person’s acceptance as conclusive of the matters to which it relates,

{4y In this section, if a person fails, whally or in part, to comply with a
requirement under subsection (2}, the Court may treat the person as having accepted
every allegation in the statement, other than -

{a)  an allegation for which the person has complied with the
requirement; or

(b)  an allegation that the person has benefited from the offence
concerned, or thai the person obtained any property or
advantage as a result of, or in connection with, commitiing
the offence.

(5} In this section, an allegation may be accepted, or matter indicated,

either -
(a) oraily before the Court; or
() in writing.
(6)  An acceptance by a person under this section that the person
received any benefits from committing a serious offence is admissible in any proceedings
against the person for any offence.

29. Amount to be recovered under pecuniary penalty grder - (1) The amount
to be recovered from a person under a pecuniary penalty order ig the amount that the
Couit assesscs 1o be the value of the person’s benefit from the offence, or alt the offences,
concerned.
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{2y Wthe Court is satisfied {whether by an accepfance under section 2R
or otherwise) about a matier relevant te determining thie amonnt that might be reslised at
the time a peeoniary penalty order is made, the Court may issue a certificate giving the
Court’s opinion about the matter.

{H The Court must issue the certificate if it iz satisfied that the amount
that might be realised at the time the pecunisry penalty order is made iz loss than the
amount that the Court assesses 1o be the value of the person’s benefit from the offence, or
all the offences, for which the peconiary penalty order may be made,

30, Working out bow much is realisablz - (1} For sections 28 and 29, the
amount that might be realized at the fime a pecunizry penalty order is made against a
persan is the total of -

{a} the values at that tiime of all the realisable property held by
the porson, less the fofel amounts paveblc under any
ohilgation having priority at that time; and

(b}  tho total of the values at thet time of all gifis caught by this
Agi.

) For subscction (1), an obligation of 4 person has priority at a ime
if it is an obligation to -

{a} pay a fine, or an amount due under an order of the Court
imposed or made on conviction of an offence, if the fine
was imposed or the order made before the pecuniary
penaity order, or

{h pay an amount due as a tax, male, doty, excise or other
impast under an epactment; or

{c) pay any other civil obligation as may be determnined by the

Court.
31, Yarigtion of pecuniary penalty orders - {1) If-

{a) the Court makes a pecuniary penalty crder in relation o an
offence; amd
(b}  in calculating the amount of the peconiary penalty order,
the Cowrt took inlo account a forfeiture of properiy or a
proposed forfeitare of properly or o proposed Tovfeiture
order against property; and
{c} an appeal against the forfeiture or forfeinue order iz
allowed, or the proceedings for the proposed forfeiture
erder terminate withuut the proposed order being made,
the Solicitor-Uieneral may apply to the Court to vary the pecuniary penalty order 1o
increase {hie amount of the order by the value of the property, and the Court may, if it
considers it appropriafe to do so, vary the order accordingly,
2y I-
{a}  the Court makes 2 pecuniary penshty order against 2 person
m relation o an offouce; and
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{2 I the Court is satisfied {whetior by an accepianee under section 28
or oiherwise) abont a matter relevant 1o determining the amonnt that might be realised ot
the time A pecupiary penalty order is made, the Court may iszue a certificate giving the
Court’s opinion about the matter.

{3 The Court must issue the certificate if it iz satisfied that the amount
that might be realised at the time the pecuniary penalty order is made is loss than the
amount that the Court assesses 1o be the value of the person’s benefit from the offence. or
all the offences, for which the pecuniary penalty order may be made,

34, Working out bow much is realizabic - (1) For sections 28 and 29, the
arncunt that might be realised at the time a pecunizry penalty order is made spainst &
persen 18 the total of -

{a) the values at that tine of all the reslisable proparty held by
the person, less the total amounts pavo™lo under any
obiigation having priority at that time; and

(by  the total of the values at that time of all gifis caught by this
Agt.

{2 For subsection (1}, an obligation of a person has priorily al 2 time
it it is an obligation 1o -

{a) pay a fine, or an amount due under an order of the Cowt
fmposed or made oo sonvicton of an offence, il the fine
was imposed or the order made before the pecuniary
penalty order; or

() pay an amount due as a tax, rate, duly, excise or other
impost under an enactment; or

{c)  pey any other eivil obligation as may be detennined by the
Couit,

31 Yariation of pecuniary penalty orders - (1} 1f-
{a) the Court makes a pecuniary penally ovdec in relailon to an
offence; and
(b}  in calculating the amount of the pecuniary penalty order,
the Court took into ascount a forfeiture of properly or a
proposed forfeiture of property or a proposed [orfeiture
order against property, and
{c)  an appeal against the forfeiture or forfeitwre order s
aliowed, or the proceedings for the propused forfeiture
order terminate without the proposed ordor botng nsde,
the Solicitor-O3eneral may apply to the Court to vary the peouniary ponalty order o
increase the amount of the order by the value of the property, and the Court may, if it
considers it appropriate 1o do 8o, vary the order accordingly,
2y If-
{a)  the Court makes 2 pecuniary penalty order against 2 persen
n relation to an offonce; and
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(b)  in calculating the amount of the pecuniary penalty order,
the Court took into account an amount of tax paid by the
person; and _

{c) an amount is repaid or refunded to the person for that tax,
the Solicitor-General may apply to the Court to vary the pecuniary penalty order to
increase the amount of the order by the amount repaid or refunded, and the Court may, if
it considers it appropriate to do so, vary the order accordingly.

32 Court may il corporate veil - (1) In assessing the value of benefits
derived by & person from committing a serious offence, the Court may treat as the
person’s property any property that, in the opinion of the Court, is under the person’s
effective control, whether or not the person hag -

{a)  any legal or equitable interest in the propety; or

(b}  any might, power or privilepe in connection with the
property.

{2y  Wiihout limiting subsection {1}, the Couit may fake into account -

{a)  sharcholdings in, debentures over, o directorships of, a
company that has an interest {whether direct or indirect) in
the property; and

{(b)  atrust that has a relationship to the property; and

(c)  any relationship between persons having an interest in the
praoperty, or in companies of the kind mentioned in
paragraph (8) or trusts of tiie kind mentioned in paragraph
{b), and other persons.

(3)  For subsection (2) (g}, to decide whether a particular company has
a direct or indirect interest in property, the Court may order the investigation snd
inspection of the books of the company.

{4y Ifthe Court, in making a pecuniary penalty order against a person,
treais particular property as the person’s property under subsection (1), the Court may, on
application by the Solicitor-General, make an order declaring that the property is
available to satisfy the order.

(5) If the Court declares that property is available to satisfy a
pecuniary penalty order, -

(a)  the order inay be enforced against the property as if the
property were property of the person ageinst whom the
order is made; and

(b) = restraining order may be made for the property as if the
property were property of the person against whom the
order is made.

(6) If the Solicitor-General applies for an order that property is
available to satisfy a pecuniary penalty order against a person ,-

(a)  the Solicitor-General must give redsonable written notice of
the application to the person and to any other person who
the Solicitor-Gerneral has rcason for belisving may have an
interest in the property; and
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(b} the person and any pther person wha claims an Interest In
the property may appear and addoce evidence ar the
hearing of the application.

33, Enforcement of pecurdary penalty orders - (i) An amount payable by a
person to the Crown under a pecuniary penalty order is a civil debt due by the person to
the Crown,

(2 A pecuniary penalty order againet 4 person may be enforced as ifif
were an order made in civil proceedings instituted &v the Crown agsinst the porson fo
recover a debt due by the person to the Crown; aund the debt arising from the ordet s
taken to be a judginent debt.

34, Ameounts paid in respect of registered foreign pecuniary pepsliv orders - If
a foreign pecuniary penalty order is registered in the Court under the Mutial Assistance
Act, any amount paid. whether in the Cook Islands or elsewhere, in satisfaction of that
order is taken to have been paid in satisfaction of the debt that arises becsuse of the
registration of that order.

FACILUTATING INVESTIGATIONS AND PRESERVING PROPERTY

Powers of search and selztire

3s. Wasrant o search land eic. for tainted property - (1} A solioe officer

may apply to the Jodge, Justice or Registrar of the Court, for the issue of 2 warrant fo

search land or premises for tainted property in the sarme way as a pelice officer muy apply

for the issue of 2 search warrant under section 96 of the Crirainal Procedure Acy 1980.81,
{2y Ifan application is made wndor subsection (1} for a warrant, -

{a) the Judge, Justice or Zegistrar of the Cowrt may issue 3
warrant of that kind in the same way, and subject to the
same conditions, as he or she wonld issue o sarch warrant
under section 96 of the Criminal Provedus: Act [980-81,;
and

fb}  subject to sections 36 to 41, the warrant may b execnted in
the same way as if # had been issved ynder that section,

30, Police mav serze tainted property - 1, in the course of a search vader a
warrani issued under seetion 33 for a thing of a kind specified iu the warant, 2 pulice
officer finds another thing, the warrant is faken to anthorise the police officer to seive the
other thing if that officer has reasonable grounds -

{a}  for believing the other thing o be aisted properiy or to
afford evidence abount the commission or a serions offence
it the Cook Islands; or
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{b)  for believing that it is necessary to selze the property or
thing to prevent it being concealed, lost or destroyed, or
used to commit, continue or repeat the offence or another
offence.

37. Return of seized property - general rule - (1) If property has been seized
under section 36, a person whe claims an interest in the property may apply to the Court
for an order that the property be returned to the person.

2 The Court must order the Commissioner to return the property to
the person if the Court is satisfied that -
(a)  the person is entitled to possession of the property; and
{b)  the property is not tainted property; and
{c)  the person for whose conviction, charging or proposed
charging the property was seized hds np inferest in the
property.

38. Return _of seized property if no information laid - ¢1) Subsection (2)
applies if -
(2}  property has been seized under section 36; and
(b)  when the property was scized, an information had not been
laid for an offence because of which the property is fainted;
ahd
{c}  an information is not laid for an offerice for which the
property is tainted within 48 hours after the property was
seized.
(2y  The Commissioner nust, subject to section 40, arrange for the
property to be tetumed to the person from whose possession it was seized as soon as
practicable after the end of that 48 hours.

35. Return of seized property if no forfeiture order made - (1) Subsection (2)
applies if -

(a)  property has been seized under section 36; and
{b)  no forfeiture order is made against the property within 14
days afier it was seized; and
(c)  the property is in the Commissioner’s possession at the end
of that period.
{23 The Commissioner must arrange for the property to be returned to
the person froin whose possession it was seized as soon as practicable after the end of
that period.

40. Retention of seized property if restraining order made - (1) Subsections
(2), (3) and (4} apply if -
(a)  property has been seized under sectioni 36; and
(b} & restraining order is made against the property before the
Commissioner is required by this Act to return it; and
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(e}  the restraining order direcis the Adminisiator to tuke
custody and control of the properiy,

{2y Despite sections 38 or 39, fie Commissionsr must errange {or the
propety to be given to the Adwimstrator in accordanse with the restraining order,

{3}  If, when the resiraining order is made, the property is in the
Conrmissionsr’s possession, the Commissioner may apply to the Cowrt for 20 order that
the Commissioner keep possession of the property.

(4y  If the Court is satizfied that there are reasopablc grounds for
believing that the property may aiford evidence as to the commission of an offence, the
Court may order that the Conunissioner retain the property for as long as the property s
50 required ag evidence.

{5) If the CUourt makes an order under subsection (4} sbout the
property, the Conunissioper must arrange for the property to be retained nntil it is dealt
with in accordance with another provision of this Act.

{6} In proveedings for an order under subsection (4), the Court may
order that a witness need not -

(a} answer a specified question; or

(b)Y  produce a specified docmment,
if the Court is satisfied that answering the question or producing the document may
prejudice the investigation of, or the prosecution of a persen for, an offence.

41 How Commissioner mast deal with property_subiect to forfziture arder -
{1} Subsection (2) applies if -
{a)  property has been seized under this Act; and
(b}  while the property is in the Commissiones’s possession, a
forfeiture order is made agatast the property.
(2} The Conuaissioner must deal with the property as required by the

order,

Search for and seigure of tainted propertly — foreign serious offences

42 Application_of ssctions 43 to 47 - (1) If, nnder the Muns] Assistance
Act, a police officer is authorised to apply to the Cowt, for » search warraut for tainted
property, sections 43 to 47 appiy to -
(2)  the apphication; and
(b} any warrent issued as 2 result of the apphication.
(Y Inthis section and in sections 43 to 47, -
{a) references to iniated property are taken to be vefersnees to
tainied property in relation to a foreign serious offence; and
{h) references to a relevant offence are faken o be referonces
i a relevant foreign serious offence,
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43, Police may seire tainted property - (1) Subsection (2) applies if, in the
course of searching under a warrant mentioned in section 42 for tainted property, a police
officer finds - '

(a)  property that there are reascuable grounds for believing is
tainted property for which another search warrant under
that section is in force; or

(b)  any thing that there are reasonable grounds to believe:

{i) is relevant to a criminal proceeding in the foreign
country for the foreign serious offence; or

(ii)  will afford evidence as to the commission of a
relevant offence,

) If there ave reasonable grounds for believing that it is necessary to
sefze the property or thing in order to prevent is concealment, loss of destruction, or its
use in commilting, continuing or repeating the relevant cifence, the warrant is taken to
authorise the police officer to seize the property or thing.

44, Return of seized property - generai rule - (1) I property has been seized
under subsection 43(2), a person who claims an interest in the property may apply to the
Court for an ordet that the property be returned to the person.

{2)  The Court must order the Commissioner to refum the property to
the person if the Court is satisfied that -
{a)  the person is entitled to possession of the property; and
(b)  the property is not tainted property; and
{c)  the person who is believed or alleged to have commitied
the relevant offence has 1o inierest in the property.

45. Return of seized property i no forfeiture order made - {1) Subsection
{2} applies if -

{a}  property has been seived under subsection 43(2); and
()  no forfeiture order is made against the property within 30
days after it was seized; and
{c)  the property is in the Commissioner’s possession at the end
of that period.
{2}  The Commissioner must arrange for the propeity to be returned {o
the person from whose possession it was seized as socon as practicable afier the end of
that period.

46. Retention of seized property if restraining order made - (1) Subsections
(2), (3) and (4) apply if -
(a)  property has been seized under subsection 43(2); and
(b} but, for that subsection, the Comaiissioher would be
réqghiired o arrange for the propetly fo be fetumed to 4
peréoi as soon as practicable after the étid of a périod; and
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{) before the end of tal noiod:
{1) 2 foreign revinalning order apainst the properdy is
registered in o Court; or
{i1}) the Court makes a restraining order in respeut of the
relevant offence against the property,
(N The Comunissioner must, -

{a} if the restraining order directs the Adminisisator o take
vustody and conirol of the propetty, armange fiw the
property to be given fo the Administrator in accordance
with the restraining order; or

()  if the Court has made sn order under subsection (4} abont
the property, arrange for the property to be retamed wii] it
is dealt with in accordance with another provision of this
Act.

5 If the property s i the Compnissioner’s E’?ﬂ‘:‘%&szitﬁ’l when the
restraining order is made or registered, the Commissioner may apply to the Cowtf for an
order that the Conunissioner retain possession of the property,

{(hH The Couwrt may, i satisfied that there are reasonabie grounds for
believing that the property may afford evidense as to the conunission of a relevant
offerce, order thot the Commissioner may retain the property for as long as the property
is s0 regyired a8 evidence.

)] In proceedings for an crder tmder subsection {4), the Comt sy
order that a witness need not -

fa)  answer a specified question; or

(b} pmduce a specitied document,

if the Court is satisfied thai answering the guestion, or producing the document, may
prejudice the investigation of, or the prosecution of a person for, an olfenca.

47, How Connuissioner must deal with property subiect fo foricitare oider -
{17 Subsection (2} applieg if -
{(a)  property has bees scized under this Act; and
(b}  while the property is in the Commissioner’s possession, 8
foreign forfeiture order against the property is registered in
the Court.
}  The Commissioner must deal with the property as reguired by the

i

(
order,

Restraining orders

48, Application for resiraining order - (1} The Bolicitar-Creneral may apply
to the Court for a restraining order against -
{a) any realisable property held by a defendant; or
fby  realisable property, specified in the appheation, held by a
person other than a defendant.
{2} An application for a restraiuing order may be made ex parve,
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(3)  An application for a restraining order must be in writing and must
be accompanied by an affidavil stating —

{a}  that the Solicitor-General suspects that the suspect
committed the offence within the & years preceding the
application, or since the application was made; or

(b)  if the application is fo restrain propetty of a person other
than the suspect, that the Solicitor-General suspects that:

8] the property is subjcct to the effective control of the

suspect; or
{if}  in any other case, the property is the proceeds of the
offence; and
(©) the grounds on which the Solicitor-General holds those

suspicions;
(d)  if the defendant is about to be charged with 2 serious
: offence, the grounds for believing that the defendant will be
charged with an offence within 5 working days.

49, Notice of application for restraining order - (1) Before making =2
restraining order, the Coust -

(a) must require the Solicitor-General to give reasonable
written niotice to any person who mdy have an interest in
the property; and

(b)  may hear any person to whom nofice is given.

{2y However, if the Solicitor-General so requests, -

{a)  the Court must consider the application without requiring
riotice to be given in accordance with subsection (1); but

(b)  a restraining order made in relisnce on this subsection
ceases to have effect after 14 days ot any lesser perlod that
the Court specifies in the order.

(3)  The Court-

{2)  may, on application by the Solicitor-General, extend the
period of operation of a restraining order made in reliance
on suhsection {2); but

{(b) must not consider the application without requiring
reasonable written notice 10 be given io any person who
may have an interest in the property.

50, Restraining ordey - {1) The Court may make a resttaining order againgt
property if it is satistied that -
{a)  a defendant has been convicted of 2 serious offence, has
been charged with a serious offence or will be charged with
a serious offence within 48 hours; and
(b) if the defendant has not been convicted of the serious
offence, there are reasonsble grounds for believing that the
defendant committed the offence; and
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(¢} i the property is property of the defendias, there are
reasoniable grounds for belisving that the projecty is tainted
propeity, or that the defendant derived a beneli direcily or
mdirectly from the commission of the offence; snd

() if the property is property of a person other than the
defendant, there are reasonable grounds for belisving tha
the property is tainted properiy, or that the property is
subject to the effective control of the defendant.

(2} Theorder may -
{(2)  prohibit the defendant or any other person from disposing
of, or otherwise dealing with, ihe property, or a part of it or
interest in it specified in the order, either absalutely or
except in a way specified in the order; and
(b} at the request of the Solicitor-General, il e Conrt is
satistied that the clroumsiancss so require, direct the
Administrator
{1 to take custody of the property or a part of it
specified in the order; and

(i} to manage or otherwise deal with all, or any part of,
the property in accordance with the directions of the
Court.

K&)! In deciding wheiher there are reasonable gronnds for believing that
property is subject to the effective control of the defendant, the Conrt msy take into
account the matters mentioned in section 32(2),

) The order may be subject to any conditions that the Court thinks it
and, without limiting this subs¢ction, may provide for meeting, out of the Property of a
specified part of it, all or any of the following -

{a) the prerson’s reascnablc Hyving expenses (inchuding the
reasonable living expoises of the person’s dependants, if
any} and reasonable business expenses;

(b} the persou’s reasonable expenses in defending a criminal
charge and any proceedings ondsar this Act;

(¢} another specified debt incutred by the person in zood faith,

{5 However, the order must not make such provision zaless the Court
is satisfied that the person cannot meat the expenses or debt out of property that is not
subject 10 a restraining order.

{t If the Court gives the Administrater a divection under subsestion
(2)(b} ot property, the Administrator may do anyling that is reasonably pecessary {o
prescrve the propenty and, for that purpose, -

{a)  may do anything for the property that its owner could de;

and
(b)Y  may do so to the exclusion of the owner.
{7 In procecdings for a restraining order, the Cowrt rur order that a

witness need not -
{a) answer a specified guestion: or
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(b}  produce a specified document,
1f the Court is satisfied that angwering the question or producing the document may
prejudice the investigation of, or prosecution of & person for, an offetice.

51 Undertakings by the Crown - Before imaking a restraining order, the
Court may require the Crown to give an undertaking about the payment of damages or
cosis, or both, for the making and execution of the order.

52. Service of restraining order - (I} A copy of & restraining order must be
served on a person affected by it in the way the Courd directs.
(2)  If the Court is satisfied that it is in the public interest to do so, it
may order that service under subsection (1) be delayed for a specified period.

33 Ancillary orders and further orders - (1) If the Court makes & restraining
order, any of the following may apply to the Court for an ancillary otder -

(2)  the Solicitor-General;

(b}  a person whose property is the subject of the restraining
order (the “owner”); _

{c) if the restraining order directs the Administrator to take
custody and contro! of the property, the Administrator;

{d)  with the leave of the Court, any other person.

(2y  Anancillary order may do any of the following -

(a}  vary the property to which a restraining order relates;

{b)  vary any condition to which 2 restraining order is subject;

(c)  order a person to be examined on oath before the Conrt
about the affairs of the owner or of the defendant;

{d)  provide for carrying out any undertaking about the payment
of damages or costs given by ihe Crowit in connection with
the making of the restraining order;

(e)  direct the owner or the defendant fo give a specified person
a statement on oath setting out the particulars of the
property, or dealings with the property, ithat the Court
directs; _

(fy  if the restraining order directs the Administrator to take
custody and control of property, do any of the following:

) regulate the performance or exercise of the
Administrator’s fumctions, dufies or powers under
the restraining order;

(ity  decide a question about the property;

(ifi)y order a person to do anything fo enable the
Administrator io take custody and control of the

property;
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(v;  if the restraining order provides that a person's
reasonable expenses in defending a cominal charpe
be met out of the property, order that those cxpenses
be taxed ay ;rovided in the ancillary ordey hefore
being mef;

{v} provide for the payment to the Admisistialor oot of
the property of the costs, charges and expenses
incurred in connection with the performance or
exercise by the Administrator of functions, duties or
powers under the restrining order;

anything else that the Comt considers neccesary in the

circumstances,

(3) I a person who has an ierest i property against which a
restizining order is made applies to the Court for o variation of the erder to exciude the
person’s interest from the erder, the Court musi jyrant the application if the Couort is

satisfied that -

(a)
)

(c)

the interest is not tainted property and thot it cannot he

required lo satisfy a pecuniary penalty order; or

the applicant was not in any way iovolved in the

commission of the offence for whish the resiraining order

was made and, if the applieant acquirsd the intorest at the

time of or after the commission {or alleged commission) of

the offence, the apphicant acquired the inferest;

{i) for sufficient consideration; and

(ii} without knowing, and in clrcwnstances so as not o
arouse 4 reasonable suspicion, that the property was
tainted property; or

it is in the public interest to do so having regard o all the

circumstances, including any finarcial hardship or other

coasequence of the inferest remaining subject to the nrder,

{#)  The Court must not hear an application mads under subsection (1)
unless the applicant has given reasonable wrilten notice of the application to cach person
who is entitled tc make an application under that subsection for the restaining ovder.

(5} The Court may require notice of the application to be given fo, and
may hear, any parson who, in the opinion of the Cowt, appears o have an interest in the

property.

{6)  If a person is required, in zccordance with an order made under
subsection (23(c] ur (e}, to make a statement on oath, -

{a)

()

the person is not excused from making the statement on the
ground that the statement, or part of i, might fend 1o
meriminate the person or make the poson lisble to
forfeiture or to a penalty; and

the statement, and any information, document or thing
obtained as a direct or indirect consequence of i, is not
admissible against the person in any criminal proceedings
except a proceeding {Ur perjury in making the statement,
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54, dministrator gmay satisfy pecuni cnalty order - (1) This section
applies if -

{8)  a pecuniary penalty order is made against a defendant in
reliance on the defendant’s conviction of & serious offence;
and

() a restraining order is made in reliance on the defendant’s
conviction, or alleged commission, of the offence, against
property of.

(i)  the defendant; or
(i1}  another person for whom an order made under
subsection 32(4) is in foree.
(2)  The Court may direct the Administrator to satisfy the pecuniary
penalty order by a payment to the Crown out of the property -

(a)  onthe making of the later of the orders; or

{b)  on application by the Solicitor-Genersl, at any time while
the restraining order remains in force.

(3)  To enable the Administrator to comply with a direction under
subsection (2}, the Court may -

(a}  direct the Administrator to sell or otherwise dispose of a
part of the property that the Court specifies; and

(b}  order that the Administrator may exetute, and do anvthing
necessary to give validity and effect to, any deed or
instrument in the name of a person who owns or has an
interest in the property.

(4)  If the Court makes an order of the kind mentioned in subsection
(3)(b), the execution of a deed or instrument by the Administrator in accordance with the
order has the same force and validity as if the deed or instrument had been executed by
the person in whose name the Administrator executed it.

{5}  The Administrator must not fake action to sell property under a
direction made under subsection (2) until -

(a)  the periods for the lodging of an appenl against the relevant
conviction, and the making of the relevant pecuniary
penalty order and restraining order, have expired without
any appeal having been lodged; or

{b)  if an appeal is lodged against a relevatit conviction, or the
making of the relevant pecuniary penalty order or
restraining order, the appeal lapses in #ccordance with the
rules of court or is finally determined.

55. Registration of restraining order - (1) An authority that sdministers a law
of the Cook Islands that provides for the registration of title to, or charges over, property
of a particular kind may, on application by the Solicitor-General, record on 4 register kept
under that law the particulats of a restraining order that applies to property of that kind.
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{2y For section 56, if those particulars are so recorded, a person who
subsequently deals with the property is taken to have notice of the resfraining order at the
tiime of the desling.

56. Contravention of restraining order - (1} A person who knowingly
contravenes a restraining order by dispesing of, or otherwise dealing with, property that
is subject to the restraining order commits an offence punishable by -

{a} for a natural pesson, & fine of up to 830,008 or a term of
imprisonment of up to 5 vears, or both: or
(b}  forabudy corporate, a fine of up to 3130,000,

(2} M a restraining order is made against property and the propeity is
disposed of, or otherwise dealt with, in contrevention of the restraming order, the
Solicitor-General may apply to the Court for an order sefting agide the disposition or
dealing,

{3} I the Court is satisfied that the disposition or dealing wus either
not for sufhicient consideration, or not in favour of a person who aeted in good faith, the
Court may -

{a) set aside the disposition or desling with effect from the day
on which it took place; ov

(b}  set aside the disposition or dealing with effect from the day
of the Court’s order, and declare the right of any person
who acquired an inter=st in the property on or after the day
on which the disposition or dealing toak place and before
the day of the order,

57. Court may revoke restraining order - (1) H the Count has made a
restraming order against a person’s properdy, the Court may, on applicatios by the person,
revoie the order, -

{a) i the applicani is a defendant, the spplicant gives security
satisfactory w0 the Cowt for the safisfaction of any
pecuniary penally wrder that may be made against the
person under this Al o0

(b the applicant gives Ludertakings satisfactory to the Court
about the property.

(2} An applicani snder subsection (1) must give res-nable written
notice of the application to the Solicitor-General and, if the restraining orior directed the
Administrator to take control of property, the Administrator.

58. When restraining order ceases to be jn force -~ (13 A restinining  order
czases o be in foree at the end of 6 months afier the day when il was made, unless it
cousos sooner utder subsection (53,

{2y  Witlin that period, on application by the Solicitor-General, the

Court may ovder that the order continues in force until a specified time or event if the
Court is satisfied that -

(a) = forfeiture order may still be made agatnst the propesty; or
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(b)  the property may be required to satisfy a pecuniary penalty
order that has not yet been made.

(3)  An order rsade under subsection (2) does not have the effect of
continuing z restraining order in force after the time when it would cease to be in force
under subgection (5),

{4)  The Solicitor-General must give a person reasonable writien notice
of an application under subsection (2) about a restraining order against the person’s
property.

{5) A restraining order made in reliance on a person’s conviction, or
alleged compission, of 2 serious offence ceases to be in force, in whole or in part, -

(a)  if the order is made in reliance on the proposed charging of
the person with the offence and the petson is not so charged
within the period of 48 hours after the malking of the order,
at the end of that periad; or

(b}  when the charge against the person i withdrawm or the
peison is acquitted of the charge; or

{c) when property subject to the order is used to satisfy a
pecuniary penalty order tha: was made in reliance on the
person’s conviction of the offence; or

{d)  when the Court refuses an application for a pecuniary
penalty order in reliance on the person’s conviction of the
offence: or

()  when property subject to the order is forfeited under Part 2.

Interim restraining orders for foreign serious offences

39. Application of sections 60 to 69 - Sections 60 fo 69 apply io an
application by the Solicitor-General for a restraining order under this Act against any
property of a person in relation to a foreign serious offence, and to any restraining order
made as a result of the application.

60, Definition of “defendant” - A pesson is a “defendant” for the purposes
of sections 61 to 69 if - _
(8)  he or she has been convicted of a foreign serious offence;
or
{b)  there are reasonable grounds for believing that a criminal
proceeding has commenced, or is about to be commenced,
against him or her in a foreign country.

61. Application for interim resiraining order - (1) If the Attorney-General
authorises the Solicitor-General, under the Mutual Assistance Act, to apply for a
restraining order under this Act against any property of a defendant, the Solicitor-General
may apply to the Court for an interim restraining order against -

(a)  any realisable property held by the defendant; or
(b)  realised property, specified in the application, that is held
by a person other than the defendant.
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{2y  The application may be made ex parre.
(3} The application must be in writing, and must be acoompanied by

an affidavit stating, -

{(a)

()

()

if the defendant has been convicted of a furcizn serions
offence, the offence of which the defendant was convicled,
the date of the cenviction, the court before which the
conviction was oblaived and whether an appeal has been
lodged against the conviction; and

if the defendant has not been convicted of a foreign serious
affence, the offence for which criminal procecdings ars
belisved to have been commenced, and the grounds for
belicving that the defendant committed the Toreign serious
offence; and

if it is believed that criminal procesdings arz about to be
commenced  against the defeadant, the pgrounds for
believing that the proceedings will be eomnmenced within
48 hours; and

a description of the property against which the restraining
order s sought; and

the narne and address of the porson who s believed 1o be in
possession of the property; and

if the application seeks a restraining order against properdy
of a defendant, the grounds for believing that the property
is tainted property in relation to a foreipn scrious offepes,
or that the defendant derived a henefit direcily or indirectly
from commitiing that offence: 2nd

if the application secks a restraining order against property
of a person other than a defendant, the grosnds (or
believing that the property is tainted property in velation to
a foreign sevious offonce, or is subjent lo the effeciive
cantrol of the defendant,

62. Notice of application for inferim restraining order - (1) Before making

an interim restraining order, the Court must require the Soliciter-Go
reasonable written notice to any person who may have an interest in the pro

al 1o pive
serty amd may

hear any person to whom notice is given.
{7} However, if the Solicitor-General requests, -

{a)

(b}

the Court must consider the application withont requiring
notice to be given i socordance with subsection (1) but

an interim restraining order made in reliance on this
subsection ceases i have effect after 14 days or any fesser
period that the Court specifies in the order,

(3)  The Court may, on application by the Solicitor-General, -

{a)

extend the period of operation of @ intorim restraining
order made in reliance on subsection {2); but
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(b) must not comsider the application without requiring
reasonable written notice to be given fo any person who
may have an inferest In the property.

63. Interim restraining order - (1) Subsection (2) applies if the Solicitor-
General applies to the Court for an interim restraining order against property of a
defendant and the Court is satisfied that -

{a}  the defendant has been convicied of a foreign serious
offence, or a criminal proceeding for a foreign serious
offenice has commenced, or is reasonably believed to be
about to commence, against the defendant in a foreign
country; and ,

(b}  if the defendant has not been convicted of a foreign serious
offence, the offence that the defendant is believed o have
committed and the grounds for that belief, and

{c)  if the application seeks a restraining order against property
of & person other than a defendant, there are reasonable
grounds for believing that the property is tainted property
in relation to a foreign serious offence, or that the property
is subject to the effective control of the defendant.

(2)  The Court may make an order prohibiting the defendant or any
other person from disposing of, or otherwise dealing with, the properly, or any part of it
or interest in it specified in the prder, either nbsolutely or except in 8 way specified in the
order.

3 An order made under subsection (2) may be subject fo any
conditions that the Court thinks fit and, without limiting this subsection, sy provide for
meeting, out of the property or a specified part of it, all or any of the following -

(a}  the person’s reasonable living expenses (including the
reasonable living expenses of the persont’s dependants, if
any) and reasanable business expenses;

(b)  ithe person’s reasonable expenses in defending a criminal
charge and any proceedings under this Act or in being
represented in a criminal proceeding in a foreign country;

(c)  another specified debt incuived by the person in geod faith.

(4 However, the order must not make provision of that kind unless the
Court is satisfied that the person cannot meet the expenses or debt out of property that is
not subject to a restraining order,

{5)  Indeciding whether there are reasonable grounds for believing that
property is subject to the effective control of the defendant, the Court may take into
account the matfers mentioned in subsection 32(2).

(6)  In proceedings for an order made under subséction (2), the Court
may order that a witness need not -

{a)  answer a specified question; or

(by  produce a specified document,

if the Court is satisfied that answering the question or producing the document may
prejudice the investigation of, or prosecution of a person for, an offence.
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64, Undertakings by the Crown - Before making an interim restraining order,
the Court mey require the Crown to give an underizking about the payment of damages
or easts, or both, for the making and execution of the arder.

63. Service of interim restratping order - €1} A copy of an interin resiraining
order must be served on a person affected by it in the way the Cournt directs or as required
by miles of court,

{2) I the Court is satisfied that it is in the public infeisst to do so, it
may order that service under subsection (1) be delayved for 2 specified period,

&0, Ancillary orders and further orders - (1) H the Cowrt nkes on
interiin restraining order, any of the following may apply to the Court for an ancillary
order -

(2) the Selicitor-General;

(b 2 person whose propeity it the sabject of the interim
restraining order (the “owner™ Y

(¢}  with the leave of the Court, any other persan.

{2} An anciilary order may do any of the following -

(ay  vary the property to which an interim rosuaining order
rolates;

(b} wvary any condiion to which an inferim restraining order is
subject;

() order a person o vo cxamined on path before the Cournt
about the affairs of 1212 owner or of the defendant;

{d)  provide for catrying oul any vndertzkiog about the payent
of damages or costs given by the Crown in connection with
the making of the interin restraining order;

(ey  ordor the owner or the defendant to pive a specilicd person
& statement on opth setfing oui the padculars of the
property, or dealings with the property, hat the Court
directs;

{f) anything else that the Contt considers necessary in lhe
circumstances.

(3)  If 2 person who has an interest in property against which an inferim
resiraining order is made applies to the Court for 2 variation of the order to exclude the
person’s iuterest from the order, the Court musi grant the application f the Court is
satisfied that -

(a)  the applicant was not i any way igveived i the
commission of the offence for which the order was made
and, if the applicant aequired the interest ai the tune of or
after the commussion (or alleged commission) of the
oifence, that the applicant acquired the interest:

{1 for sufficient consideration; and
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(i)  without knowing, and in circumstances so as not to
arouse a reasonable suspicior; that the property was
tainted property in relation to a foreign serious
offence; or :

(b) it is in the public intevest to do so baving regard to all the
circumstances, including any financial hardship or other
consequence of the interest remaining subject to the order.

{4y  The Court must not hear an application made imder subsection (1)
unfess the applicant bas given reasonsble writfen notice of the application to each person
who 18 entitled to make an application under that subscetion for the interim restraining
order.

(5)  The Court may require notice of the application to be given to, and
may hear, any person who, in the opinion of the Court, appears 1o have an interest in the
property.

{6y  If a person is required, in accordance with an order made under
subsection (2)c) or (e}, to make a siatement on oath, -

(2) the person is not excused from making the statement on the
ground that the statement, or part of if, might tend to
meriminate the person or make the person liable to
forfeiture or fo 4 penalty; and

{(b)  the statement, and any information, docuthent or thing
obtained as a direct or indirect consequence of it, is not
admissible against the person in any criminal proceedings
except a proceeding for perjury in making the statement.

67. Registrationof interim _restraining order - {1} An authority that
administers a law of the Cook Islands that provides for the registration of title to, or
charges over, property of a particular kind may, on application by the Solicitor-General,
record on a register kept under that law the particulars of an interim restraining order that
applies to property of that kind.

(2)  For section 68, if those particulars are so tecorded, a person who
subsequently deals with the property is taken to have notice of the interim restraining
order at the time of the dealing.

68, Contravention of interim restraining order - (1} A person whe knowingly
contravenes an interim restraining order by disposing of, or otherwise dealing with,
property that is subject to the interim restraining order commits an  offence punishable
by, -

{a)  for a natural person, a fine of ug io 330,000 or a term of
imprisonment of up to 5 vears, or both; or
(b)  for a body corporate, a fine of up to $150,000.

{2)  If an interim restraining order is made agaitist property and the
property is disposed of, or otherwise dealt with, in contravesitioni of that order, the
Solicitor-Geners] may apply to the Court for an order setting aside the disposition o
dealing. :
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£ If the Court is satisfied that {he disposition or dealing was etther
not for sufficient consideration or not in favour of @ persen who acted in goed faith, the
Coutt may -
{a}  set aside the relevant disposition or dealing with effect
from the day on which i took place; or
{b) sct aside the disposition or dealing with effect from the Jday
of the Court's order, and declare the vight of any porson
who acquired an interest in the property on or after the day
on which the disposition or dealing took place and before
the day of the order.

o4, When interim restraining order ceases to be In force - (1Y An  interim
restraining order ceases to be in force at the end of 30 days starting on the day on which
the order 15 made.

N However, -
(a) if the Court makes an interim resivaining order, it may. on
apulication by the Selicitor-General made before the end of
the peried mentioned in subsection (1), extend the period of
operation of the order; and
{h i
{i) an inferimy  rostreming order 19 made  againg
property; ani

{ii) before the end of the period referred 1o in
subsection (1) (including any extension of that
period under paragraph (a)), a forcign restinining
order against the property is registercd i the Court
under the Mutua] Assistance Act,

the interim restraining order coases {o have effect when the

foreign restraining order is registered,

Foreign restraining vrders

76. Application of sections 72 to 77 - Sections 72 tn 77 apply to -
(a)  aforeign restraining order registered in the Court wider the
outual Assistance Act;
(b)  an order for custedy and contiol made wnder seotion 710

F1. Foreion restraining orders - Court ipav direst Adminisuesor fo take
custogy and control of property ~ (1} On applicution by the Solicitor-General, the Court
mav, if satisfied that the circumstances so requirs, urder the Administrator -

{a) to take custody and conirol of the property subject to the
order or of any part of 1t specified in the order; and

(b} to manage or otherwise deal with the property or part in
accordance with the divections of the Court,
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{(2)  Before making an order under subsection {1}, the Court must
require reasonable notice to be given to, and may hear, any person who, in the opinion of
the Court, may have an interest in the property.

{3)  If the Court makes an order under subsection (1) for property, the
Administrator -

{a) may do anything that is reasonably necessary for preserving
the propetty; and

{)  for that purpose may excrcise any power fhat the owner of
the property could exercise; and

{¢)  may do so to the exclusion of the owner,

{4y  If the Court makes an order under subsectiont (1) against property
of a person (the “respondent”), the Court may, when it makes the order or aflerwards,
make any of the following orders -

(a)  auo order directing the respondent fo give the Administrator
a statement on oath setting out the particniars of the
property, or dealings with the property; gs the Court directs;

(b)  an order regulating the performance or exercise of the
Administrator’s functions, duties or powers under the
foreign restramning order;

()  an order deciding any question about the property;

(&)  if the relevant registered foreign restraining order provides
that a person’s reasonable expenses in defending a criminal
charge must be met out of the property, an order directing
that those expenses be taxed, as provided in the order,
before being met;

(e}  an order providing for the payment to the Administrator out
of the property of the costs, charges and expenses incurred
in connection with the performance or exercise by the
Administrator of functions, duties or powers under the
foreign restraining order.

72. Foreign restraining orders - undertakings - On application by a person
claiming an interest in the property, the Court may make an otder about giving, or
carrying out, an undertaking by the Solicitor-General, for the Crown, about the payment
of damages or costs for the regisiration, making or operation of -

(a) a foreign restraining order agningt property that is
registered in the Court under the Mutual Assistance Act; or
(b)  anorder made by the Court under section 71,

73. Service of restraining order - (1) A copy of a foreign restraining order
or an order made under section 71 must be served on a person affected by it in any way
the Court directs or as required by rules of court.

{2)  If the Court is satisfied that it is in the public interest to do so, it
may order that setvice under subsection (1) be delayed for a specified period.
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74, Administralor {o satisfy pecuniary pepalty osder - (I} o this section, a
reference to a foreign restraining order includes an order under section 71,
(2} This section applies if -
{a) & foreign pecuniary penalty arder 19 registered i the Count
against o defendant; and
{h} a foreign restraining order is registered against property of
{1 the defendant; o
(it}  another persom for whom an order made under
section 32{4) iz in force,
{3y The Court may direct the Administrator to satis® ihe peouniary
penalty order by a payment 6 the Crown owt of the property -
{a) o0 the registration of the later of the orders; o
{b}  on application by the Solicitor-General, at any time while
the restraining order remaing in fores,
{4} To enable the Administrator to comply with a directivn under
subsection (3). the Court may -
{2) direct the Administrator to sell or otherwise dispose of a
specified part of the proverty; snd
(b) order that the Administrator may execnte, and do anything
necessary to give validity and effect to, any deed or
instrment in the name of 8 porson who owns, o has an
interest in, the property.
(%) I the Court makes an order of the kind mentioned in subsaction
{4)(h), the exscuiion of a deed or mstroment by the Administrator in accordance with the
order has the same force and validity as if the deed or instrument had been gxecuted by
the person in whose name the Administrator executed i,

73, Registration of foreign restraining order - (1) In  this sectiom, a
reference to a foreign restmining order includes an order under section 71,

{2} An authority that adminiziers a Jaw of the Cook Islands that
provides for the registration of title to, or eharges over, preperty of a particular Kiud may,
on application by the Solcitor-General, record on a register kept vnder that Jaw the
particulaes of a foreign restraining order that applies to property of that kind.

{3}  For section 76, if those pariiculars are so recorded, a person who
subsequently deals with the property is taken to have notice of the restrainiag order at the
tivae of the dealing,

76. Contravention of foreign restraining orders vegistered under section 75 -
(1} In this section, a teference to a foreign resivaining order inchudes an order under
sectign 71.

{2) A person who knowingly contravenes a foreign restraining order
registered ynder section 75 by disposing of, or otherwise dealing with, property that is
subject to the restraining order commits an offence ponishable by, -

{a} for a natural person, a fine of up to 30,000 or a torm of
imprisonment of up {0 § years, or hoth; or
(b forabody corporate, & fine of up to 5150.800
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(3} I a foreign restraining order is registered under section 75 against
property and the property is disposed of, or otherwise dealt with, in contravention of the
restraining order, the Solicitor-General may apply to the Court for an order setting aside
the disposition or dealing.

{43 if the Court is satisfied that the disposition or dealing was either
not {or sufficient consideration or not in favour of a person who acted in good faith, the
Court may -

(a)  set aside the relevant disposition or dealing with effect
from the day on which it took place; or

(b}  set aside the disposition or dealing with effect from the day
of the Court’s order, and declare the right of any person
who acquired an interest in the property on or after the day
on which the disposition or dealing took place and before
the day of the order.

77. Foreign restraining order registered under Mutual Assistance Act - when
order ceases to be in force - A foreign resiraining order registered in the Court under the
Mutual Assistance Act ceases to be in force when the registration is cancelled in
accordance with that Act.

Production orders and other information gathering powers

78. Definition of “production order” - In sections 79 to 86 “production
order” includes an order that requires a person to make a document available for
ingpection.

79. Application for production order - {1} Subsection {2} applies if -

(a)  aperson has been convicted of a serious offence and there
are reasonable grounds for suspecting that a person has
possession or control of a property-iracking document or
property-tracking documents for the offence; or

(b)  there are reasonable grounds for suspecting that a person
has committed a serious offence and that a person has
possession or control of a property-tracking document or
property-tracking documents for the offence.

(2) A police officer may apply to a Judge for 2 production order
against the person.
(3} The application -
(a)  may be made ex parte; and
{c) mast be in writing and must be accompanied by an affidavit.
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{4} Subsection (3) applies if a police officer applies for 2 production
order for a serious offence, and includes in the affidavii 2 sintement to the effect that
there are reasonable grounds for believing that -

{a} the person who was convicted of the offence, or who i
behieved to have compiited the offence, derived a benefit,
directly or indirecily, from the commission of the offence;
and

{hy  property specified in the affidavit s under the cffective
conirol of the person mentioned in paragraph {s).

{5}  For this section, the Judge hearing the application may treat any
document relevant to identifying, Ilocating or quantifving thet propery as a property-
fracking document for the offence.

{6y  In deciding whether to freat 2 document as a property-tracking
document for an offence, the Judge may take into account the matters mentioned in
seciion 32{21

80. Production orders - {1} The Judge may, if satisfied that there arc
reasopable grownds for doing so, make a production order requiring a person -

{2  to produce to a police officer, at 3 specified time and place,
any documents of the kind menticned in section 791} that
are in the person’s possession or control; or

(b} o miake available 0 a police officer for inspection, at a
specified time or times and place or places, any documents
of that kind that are in the person’s possession or conirol,

(2)  The order has effect despite wny law that prohibus disclosurs of

information.
{3} If & production order requires a person io preduve of make
available a dovument that is & computer file, the order is taken to require the persoen -

{a}  to allow the police officer nemad in the order, or a person
aciing under the direction of that officer, to use a computer
on which the document is held; and

(b}  to give the officer any passwerd pecessary (¢ provide the
officer with access © the document; and

{c} to enable the officcr fo use any computer software
nzcessary o provide e officer with access tw the
document,

h

qi. Seope of police powers under production order - (1) I o document is
produced to a police officer, or made available te a police officer for mspaction, under a
production order, the police officer may do any of the following -
{a} imspect the document;
{b) take extracts from it;
{c} prind it;
{ make copies of it;
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(ey  for an order made under section B{iXa), keep the
document if, and for as long as, reasonably necessary for
the purposes of this Act.

(2  1fapolice officer keeps a document, the police officer must -

{a)  make a copy of the document, certify the copy in writing to
be g true copy, and give the copy to the person to whom the
order was addressed; or

(b}  allow the person:

(i) to inspect the document; or
(i) 1o iake extracts from it; or
(iii)  to make copies of if.

82, What use can be made of information - (1) f a person produces, or
makes available, & document under a prodoction order, -
{a)  the production or making available of the document; or
{b)  any information, document or thing obiained as a direct or
indirect consequence of the production or making avaijlable
of the document,
is not admissible against the persont in any criminal proccedings except 4 proceeding for
an offence under section 84.

(2) A person required by a production order to produce or make
available a document is not excused from doing so on the ground that producing the
document or making it available -

{a)  might tend to incriminate the person or make the person
liable to a penalty; of

(b)  would be in breach of an obligation (whether imposed by
an Act or otherwise) nol to disclose the existence or
contents of the document.

83. Variation of production order - (1)} If a production order requires a
person o produce a document to a police officer, the person may apply to a Judge to vary
the order.

2y If the Judge is satisfied that the document is essential to the
person’s business activities, the Judge may vary the production order so that it requires
the person to make the document available to a police officer for inspection.

84, Failure to comply with production order -~ (i) If a production order
reguires 2 person to produce a document to a police officer, or make a document
available to a police officer for inspection, the person commits an offence if the person -

{(a) contravenes the order without reasonable excuse; or
(b}  in purported compliance with the order, produces or makes
available a documenti that the person kiibws to be false or
misleading in a material particular without:
@ telling the police officer that the document is false
or misleading, and the way in which it is false or
misleading; and
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(i) giving comree taiormation to the police officer if the
person has, or can reazomably obtain, the correct
information.

(2}  Anoffence against subsection (1) is punishable by, -
{a) if the offender is 8 natural person, 1 fine of 1 1o 830,000 or

a term of imprisonment of up o 5 vears, or both; or

(b} if'the offender is a body corporate, » fine of up to 130,000,

33, Search warrant to facilitate investipation - (1) A polee officer may apply
to a ludge for a warrant under subsection (4) to search premises for a document i -

{a) a person is convigled of a serions offence and there are
reasonable grounds for suspecting that there is on thoss
premises a property-tracking document for the offence; or

(b} there are reasonable grounds for suspecting that a person
has committed 2 serious offence and thers is on those
premises a property-fracking docoment for the offence.

{2) If a police officer applies for a warrant vnder subsection (1) for an
offence and includes in an accompanying affidavit a statement to the effect that there are
reasonable groands for believing that -

{(a} the person who was convicled of the offence, or who is
helieved to have committed the offence, derived a benefit,
directly or indirectly, from cormnitting the offence; and

(b}  property specificd in the affidavit is subject o the effective
control of the person,

the Judge may freat any decument relevant to identifying, locating or quantifying the
property as a property-tracking docament for the offence under fhis section,

{3}  In deciding whether to treat a document nnder subgection {2} as a
property-tracking document {or an offence, the Judge may take into account the matters
mentioned in section 32(2).

{4)  Despite any cpaciment that prohibits disclosure of information, if
an application is made under subsection (1) for » warrant to scarch premises for a
proverty-tracking document, -

(a) the Judge may, if satisiied that there are reasonable grounds
for doing so, issue a warrant of that kind in the same way,
and subject to the same conditions, as the Judge conid issue
a search warmanl under section 96 of the Criminal
Procedure Act 1980-81; and

{h subject to this section and sections 78 1o 84, and section 14,
the warrani may be executed in the sume way g if it had
been issued under that section.

{5y Howeaver, a Judge may oot issue a seerch warrant under subsection
{4) unicss the Judge is satisfied that -

{a} it would not be appropriate io make s production order in
respect of the doowment; or
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(b)  the investigation for the purposes of which the search
warrant is being sought might be seriously prejudiced if the
police officer does not gain immediate access to the
docuiment without warning to any person.

(6}  H a police officer enters premises in execution of a warrant issued
under this section, the police officer may seize -

(a) any document that is likely to be of substantial value
{whether by itself or together with other documents) to the
investigation for the purpose of which the warrant was
issued; and _

(b} anything that the police officer believes, on reasonable
grounds, will afford evidence as to the commission of an
offence.

{(7) In this section, “premises” includes any place and any building,
receptacle or vehicle.

86. Production orders and search warrants for foreign serious offences - (1)
If a police officer is authorised, under the Mutual Assistance Act, to apply to a Judge -
(a) for a production order under this Act for a foreign serious
offence; or
(b}  for a search warrant under this Act for 2 property-tracking
document for a foreign serious offence,
sections 78 to 83 apply to the application and to any order or warrant issued as a result of
the application as if a reference in sections 78 to 85 to a serious offence were a reference
to the foreign serious offence,

(2) If a police officer takes possession of 4 document under a
production order made, or a warrant issued, in respect of a foreign serious offence, the
police officer may keep the document until the Solicitor-General gives a written direction
about how the document is to be dealt with, but not for longer than 1 merth,

(3) A direction by the Selicitor-General under subsection (2) about a
document may include a direction that the document must be sent to an authority of the
foreign country that requested the issue of the relevant order or warant.

PARTY 4
MONITORING ORDERS

§7.  Application for monitoring order - (1) The Sclicitor-General may apply
1o the Court for a monitoring order that a financial institution proviie information about
transactions gonducted during a particular period through an account held by a particular
person with the financial institution.

()  The Court may make a monitoring order if the Court i3 satisfied that there
are reasonable grounds for suspecting that the person in respect of whose acoount the
information is sought -

(a) has comumitted, or is about to commit, & serious offence; or
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(6}  was involved in the comsnission, or is about 1o be involved
i the commission, of a sertous offence; or

{c}  has benefited directly or indirectly, or is about to benefit
directly or indirectly, from the commission of a serious
offence.

88.  Countends of mnonitoring order - (1) A monitoring order must -

{a) specify the name or names in which the avcount is believed
to be held; and

{b)  specify the kind of infonnation that the financial institution
is required 1o provide; and

{c) gpecify the peried during which the transaction must have
soeurred; and

{d) specify to which enforcement agency the inftrmation is 10
be provided; and

{e) specify the form and mamner in which the information i to
be given; and

() set out the effect of flling to comply with a moniloring
order.

{23 The peried mentioned m subsection {1)}o) must -

{a) begin no earlier than the day on which uotice of the
monitoring order is given fo the financial lnsdbuiion; aud

{h} end no later than & mosths after the date of the order,

B2 Protection from suils for those complying with menitoring erder - (1) No
actios, suit or proceedings les against-
{a} a2 financial institution; or
{by  an officer, employce or agent of the financial institution
acting in the course o7 (hat person’s employment or ageney,
in relation to any action taken by the financial institution or person in complying with a
monitoring order or in the mistaken belief that action was required under the order.

) A financial ingtitation, or person who is an officer, employes or
agent of a financial institution, who provides information under a moritoring order is
taken, for purposes of offences relating {0 money lanndering. not to have bpen in
possession of that informmtion at any time.

G, Making false statements in apphleations - {11 A person is guilty of an
affence if -

(2)  the person makes a statement {whether orally, in 2
document or any other way); and

{ty  the statement -
) is false or misleading; or
(if}y  omits any matter or thing without which the

statement is misleading: and

{e) the statement i3 made in, or in connection with, an

appiication for a monitoring order.
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(Z2)  An offence against subsection (1) is punishable by a fine of up to
$20,000, or a term of imprisonment of up to 2 vears, or botls,

91. Disclosing existence or operation of monitoring order - {1) A person is
guilty of an offenice if - '

(a) the person discloses the existence or the operation of a
monitoring order to another person; and

()  the disclosure is not to & person mentionsd in subsection
(5); and

(¢)  the disclosure is not for a purpose mentioned in subsection
{5).

(Z) A person is guilty of an offence if -

(8}  the person discloses information to another person; and

{b}  that other person could infer the existence or operation of a
monitoring order from that information; and

(¢}  the disclosure is not to a person mentioned in subsection
(5); and

(d)  the disclosure is not for a purpose mentioned in subsection
(5).

(3y A person is guilty of an offence if -

(a)  the person receives infcrmation relating to a monitoring
order in accordance with subsection {5); and

(b)  the person ceases to be a person to whorn information could
be disclosed in accordance with subsection {5); and

(€ the person makes a record of, or discloses, the existence or
the operation of the order.

(4  An offence against subsections (1), (2) and (3) is punishable by a
fine of up to $20,000, or a term of imprisonment of up to 2 years, or both.

(5) A person may disclose the existence or the operation of a
monitoring order to the following persons for the following purposes -

(a)  the Solizitor-General or an authorised officer:

(i) for the purpose of performing that person’s duties;
or

(ii)  for the purpose of, or for purposes eonnected with,
legal proceedings; or

(iii)  for purposes arising in the course of proceedings
before a court;

(b}  the Head of the Financial Intelligence Unit, or a member of
the staff of the Financial Intellipence Unit who is
authorised by the Head of the Financial Intelligence Unit as
a person who may be advised of the existence of a

monitoring order:
() for the purpose of performing thet person’s duties;
or

(ii)  for the purpose of, or for purposes connecied with,
legal proceedings; or
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(i}  for purposes arising in the course of proccedings
before a court;
fcy  an officer or agent of the financial institution {or the
puspose of ensuring that the order is complied with;
{d}  a barrister or soliciior for the pwpose of obtaining legal
advice or representation in refation {o the order,

92.  Failgre fo comply with moniioring order - A person whe 15 given a
monitoring order and fails w0 comply with the order is guilty of an offence punishable by
a fine of up to $20,000 or & term of imprisonment of up to 2 years, or both,

PARY S
BISCLOSURE QF INFORMATION
HELD BY GOVERNMENT DEPARTMENTS

93, Direction to digelose infopmation - (1Y This section applics to a
docoment or information -
{a) that is in the possession or under the control of 8 person in
charge of a Government departmient or a sfatuiory body; or
{b}  to which the person has access.

{2y Despite any other law, the Solicitor-Geperal may divect the persen
to give or disclose, to the Solicitor-General or an authorised officer, the document or
information if the Solicitor-General is satisfied thal the document or information is
releviant to -

{a) establishing whether 2 serious offence has been, or is being,
committed; or

(1) the making, or proposed or possible making, of an onder
under Part 2 or 3,

94, Further disclosure of information and documents - (1} A person o whom
a document or information has been disclosed under section 93 mnst not Harther disclose
the document or information exsept for -
{n} the mvestigation of, or the prosesution, or proposed or
possible prosecution of, a person for a serious offence; or
{h} an investigation relring to procesdings, or propoesed or
possible proceeding the making of ap order under this
Act or for an imvesdgation relpting to the meking, or
proposed o1 possible making, of an order.,
{2} A person to whom a document or infosmation has bzen disclosed i
accordance with this Part must not disclose the document or information to mother
person except for a purpose mentioned in subsection {1)Y{a) or {b).
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(3  Ifadocument or information is disclosed to 2 person under section
&2 or subsection {1) or (2}, the person -
(a)  must not voluntarily give the document or information in
evidence in a proceeding before the Court other than a
proceeding of a kind mentioned in subsection (1)(a) or (b},
and
{b)  may not be required to give the documient or information to
the Court.
(%) A person who discloses a document or information in
contravention of this section is guilty of an offence punishable by a fine of up to $20,000
or a term of imprisonment of up to 2 years, or both.

g5. Evidential value of copies - (1) A document that is examined by or
given to the Solicitor-General or an authorised officer under a direction given under
section 93 may be copied by -
(a)  the person who examines it or to whom it is given; or
{b)  an officer or person authorised for the purpose by the
person in charge of the Government depariment or statulory
body to which the direction was given.
(2) A copy purporting to be certified by the person in charge of the
(Government department or statutory body to be a copy made under subsection (1) -
{(a) is evidence of the nature and content of the original
document; and
{b}  has the same probative force as the original document
would have had if it had been proved in the ordinary way.

PART 6
CURRENCY REPORTING AND
SUSPICIOUS CURRENCY MOVEMENTS

96.  Currency reporting at border - (1) Any person who lgaves or arrives in
the Cook Istands with more than $10,000 in cash or negotiable bearer instruments on his
or her person or in his or her luggage without first having reported the fact to a Customs
officer commits an offence punishable by-

(a)  in the case of an individual, to a fine of up to $20,000 or a
term of imprisomment not exceeding 2 years; or boik;
(b)  inthe case of a body corporate, to a fine of up to $50,000.
(2)  For the purpose of this Part, the term “negotiable bearer
insirument” means a document representing ownership of debts or obligations, including
bills of exchange, promissory notes, or certificates of deposit, whether made payable to
the bearer or not.
(3) Ifaperson—
(a)  is about to leave the Cook Islands or has amived in the
Cook Islands; or
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(h)  is abowt to board or loave, or has boarded or lefl, any ship
or aiveraft in the Cook Lsiands,
su authorised officer may, with any assistance as is reasonable and necessary, and with
use of force as s necessary -
(c}  cxamine any article which a person has with bim or her or
in his or ber luggage; and
(dy  if the officer has rcasonable grounds to suspect that an
offenice under subssction {1} may have been or is being
commitied, search ihe person,
for the purpose of determining whether the person hias with him or her or on him or her or
in his or her clothing, any curency or negotiable bearor ingtnuments in respect of which a
repodt under subsection {1} is required.
{4} A person must not be searched except by a person of the same sex.
£5) An authorised officer, and any person sssisting ihat officer, may
stop, board and search any ship, atreraft or convevance for the purposes of sxercising the
powers conferred by subsection (3) or (4) of this section

97. Seizure of currency or negotiable bearer instruments - Au authorised
officer may seize and detain any currency or negotiable hearsy instrament that s buisg
imporied into or exported from the Cook Islands, whether or pot it is found in 4 search
under section 96(3), if there are reasonable grounds for believing that itis —

() derived from g serious offence; or
(by  intended by any person for wse in the commission of a
serious offence.

98, Detention of seized cumrency or negotiable bearer instroment - )
Cerrency or suy negotiable bearer iostrwmest detaived vnder gection 97 may ot be
detained for more than 48 hours after if is sefzed.

{2) However, the Coutt may order #s continued detention for a perind
not exeeeding 3 months fom the day it s seized on being satisfied that -

{a} there are reasonable grounds for the suspicion mentivned in
section 97, and
{by  its continued detention is justified while:
(B its origin or derivation is firther investigated: or
(1} cousideration 1s given to the institution {in the Cook
Istands or elsewhere) of criminal proceedings
against a person for an offence with which the
currency or  negotisble  hearer  msirwment i
connected,

{3y The Cowt may subsequently order the continued detention of the
gurrency or negotfiable bearer instrument if satisfied of the mafters mentioned in
subsections (2)(a) and (b) but the total period of detention may not exceed 2 years from
the date of the first order made under subsection (2}
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99, Release of detained currency or negotiable bearer instrument - (1)
Currency or any negotiable bearer instrument detained under section 98 may be released
in whole or in part to the person on whose behalf it was iraported or exgorted if -

(a)  on application by or for thut person and afler considering
any views of the Soliciter-General to the contrary, the

Court orders that ifs continned detention is no longer

justified; or

{(b)  an authorised officer i satisfied that ifs continued detention
is no longer justified.
(2}  However, currency or a negoiiable bearer instrument detained
under section 98 must not be released if -
{a)  an application is made for:

{i) a pecaniary penalty order or an Order made under
section 23, against the whole or any part of the
currency or negotiabie bearer instrument; or

(ily 4 restraining order against it pending determination
of its Hability to confiscation; or

(itY)  the registration of & foreign pecuniary penalty order
or foreign restraining order against it; or

(b)  proceedings are under way in the Cook Islands or clsewhere
against a person for the offence with which the currency is
connhected,

until the proceedings relating to the relevant application, or the proceedings for the
offence, have beett concluded,

PART 7
MISCELLANEQUS

100,  Confiscated Assets Fund - {1) There is a fund known as the Confiscated
Assets Fund (“the Fund™).
{2)  Without further appropriation than this section, the
following must be paid into the Fund -
(a)  money paid to the Crown instead of a forfeiture
order under section 23;
(b)  money paid to the Crown under 2 pecuniary penalty
order under section 24; .
{c}  money paid to the Crown by a foreign jurisdiction
in respect of confiscated assets, whether under a
treaty or arrangement providing for mutual
assistance in criminal matters or otherwise.
(3)  The Financial Secretary, with the approval of the Minister
of Finance, may authorise payments to be made out of the Fund -
(a)  for purposes related to law enforcement, including
in particular the investigation of suspected cases of
money laundering;
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{by  to satisfy an obligation of the Crown to a foreign
jurisdiction in respect of confiscated assets, whether
under & treaty or armangement providiog for muataal
assistance it criminal matters or otherwise;

{c) to meet the remuperation and expenses of the

Administrator;
{d) to pay compensation o cosis awarded under this
Act:
{#)  to cover cosis associated with the administration of
the Fund.
101, Conduct by directors, servanls or agemds - {1} For this Act, the siste of

mind of a person may be estahlished in accordance with this section.

{23 For conduct engaged in, or taken under subsection {3} to have been
engaged in, by 3 body cotporate, i is sufficient Lo show that » diseclor, servant or agent of
the body corporate who engaged in the conduct within the scope of his or ber sctual or
apparent authority had that state of mind.

3 For this Act, conduet engagsd m for a body corporate is inken to
have been engaged in by the body corporate if it is sngaged in -

(a} by a director, servant or agent of the body corporate within
the scope of hig or her actual or apparent authority; or
)] hoth:
fi} by another person at the direction of, or with the
consent or agreement {whether express or implied)
of, 2 director, servant or nagoent of the body
corporate; and
{it) if piving the direction, comsenl or agrocment i
within the scooe Cvf the actual or apparent authority

(4} For conduct taken, under s‘z.asectzon (5), to have heon engaged in
fy a person {other than a body corporaf;e}, i iz sufficient to show that & sorvant or agent
of the person who engaged in the conduct within the scope of his ¢ her actual or
spparent authority had that staie of wind.

(3} For this Act, conduct engaged in for a person {omb than a body
corporate) is taken, for this Act, to have been engaged in by the person if' i is engnged in
by -

{a} 2 servant or agent of the person within the scope of e
servant of agenl’s actual or apparent authority; or
(b} by anothet person at e direction of, or with the consen! oy
agreement (whether express or implied) of, a servant or
agent of the first-mentioned person if the giving of the
direction, consent or agreement is within the scope of the
actual or apparent authonity of the servant or agent.
{6)  In this section, a reference in this section to the siate of mind of 2
person inclndes the persen’s knowledge, intention, opinion, belief or purpose, and the
persan’s yeasons for that intention, opinion, belief or purpose,
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102.  Appointment of Administrator - Under this Act, the Attomey-General
may, by instrument, appoint a person to administer property that is forfeited or subject to
a restraining ordet.

103.  Standard of proof - Except as otherwise provided in this Act, a question
of fact to be decided by the Court in proceedings under this Act must be decided on the
balance of probabilities.

i04.  Costs - (1) The Court may order the Crown to pay all costs reasonably
incurred by a person in connection with proceedings, or a part of any proceedings, if -
(a)  the person brings, or appears at, the proceedings under this
Act before & Court: 4
() to prevent a forfeiture order, pecuniary penalty
order, an order made under section 23 or a
restraining order, from being made against property
of the person; or
{ii) to have property of the person excluded from a
forfeiture order, pecuniary penalty order, an order
made under section 23 or a restraining order;
(b)  the person is successful in those proceedings; and
{c)  the Court is satisfied that the person was not involved in
any way in the commission of the offence for which the
forfeiture order, pecuniary penalty order, order made under
section 23 or restraining order, was sotight or made.
(Z)  Any order issued under subsection (1) must specify the costs to be
paid to the Crown,

105.  Non-liability of Administrator - The Administeator is not personally liable
for any act done, or omitted to be done, by him or her in performing the Administrator’s
functions under this Act.

106. Operation of cerdain other laws not affected - Mothing in this Act
preiudices, limits or restricts -

(a)  the operation of any other law that provides for the
forfeiture of property or the imposition of penalties or
fines; or

()  the remedies available to the Crown, apart from under this
Act, for the enforcement of its rights and the protection of
its interests; or

(¢) any power of search or any power to seize or detain
property that is exercisable by a police officer apart from
under this Act.
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107, Regulations - The Queen’s Representative may, by Ovder in Excculive
Counasl, make regulations for all or any of the fvilowing purpuses -

{a}  for the purposes of <= crmindng whether or not the smount
of currency exceeds - prescribed mmount, the manner
and method of deiermining whether any currency
denominated in a foreign cwreney is faken 0 be the
equivalent in the domesiic currency:

(by  for the purposes of preseribing Forms for this Aot

{c} providing for any matters that are comtemplated by, or are

necessary for, giving full effect 1o this Act and for s
adminisiration,

;08. Consequential repeal of Money Loundering Prevention Act 2000 - The
Moucy Lavmdering Prevention Act 2000 is repealed.

This Act is administered by the Crown Law Office

RAROTONGA, COOK ISLANDS: Printed under the authority of the Cook
Islaruls Government - 20603
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