Income Tax (Transfer Pricing) Regulations 2014

His Excellency, Tom Marsters C—__\l\%i U ""u—( G- fdueen’s Representative

Order in Executive Council
-
Al Avarua, Rarotonga this - day of iy 2004
[T e

Present:
His Excellency the (Jueen’s Representative in Executive Council
Pursuant lo sections 36A and 229 of the Income Tax Acl 1997, His Excellency the

Queen’s Representative, acting on the advice and with the consent of the Executive
Council, makes the following regulalions—
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Regulations

Part 1
Preliminary

Title
These regulalions are the Income Tax (Transfer Prcmyg) Regulations 2014

Commencement
Subject (0 subglause (2), these regulations come it force on | July 2tk and
apply (o transaclhions occurmny on or after that date

Ragulation £2 comes mto force on t July 2(HY.

Interpretation

In these Regufations, unless the conlext otherwise requires—

Act means the Income Tax Act 1997

Arm’s lenath principle, 1o relation to a controfled transaction. means that the

resulls of the transaction are consistent with the results that would have been

realised 11 a ransaction between ndependent persons dealing under the same
or similar condtiions

Comparability factors means the faclors specified 1n Regulation «f

Comparable uncontrolled price method means the transfer pricing method

under which (he price charged 1 a controlled transaction is compared with the

price cluuged 10 2 comparable unconirolled transaction

Comparable uncontrolled transaction, in relation to the appheation of 2

ansfer prcing method to a conlrolled transachon, means an uncontrolled

wansaclion that. aller taking accounl of the comparabihity factors. satishies the
following—

(a;  the dilicrences, 1l any. between the 1wo (ransaclions or the between the
persons undertaking the transactions de not materally alTect the
ftnancial indicator apphicable under the method. or

{b) il the differences referred 10 in paragraph (b)) do materially altect the
financial indicator applicable under the method. reasonably accurate
adjustmenis can be made to eliminaie the elfects of such differences

Controlled Iransaction means a trunsaciion batween jssociales

Caost plus method means the (ransler pricing method under which the mark up

on the cosis direclly and indirectly incurred in the supply of properiy or

services 1 a controlled transacuon is compared with the wmark up on those

costs dircelly or indirectly 1acurred in the supply of property or services in 2

compurable uncontrolled transaction

Financial indicator means—

ta) inrelaton (10 the comparable uncontrebled price method. the price
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(hy inrelation wo ke cost plus method, the mark up on costs:

{c}  inrelation to the resale price mathod, the resale marmn

{d}y nrelaion to the wransackon net margin method. the net profit margin; or

(e} inrelation to the transactional profit spht method. the division of profit
and boss

Person has the meaning m the Act and mncludes a PE person and

headgquarters person as deftned in Regulation 3

Relative. in relation to anp individual, means

12) an ancestor, a descendant of amy of Lhe grandparents, or an adopled
child. of the individual:

thr  anmancestor, 2 descendant of any of the grandparents, or an adopted child
ol a spouse of the individual; or

{c) aspouse of the individual or of any person specilied n paragraph (a) or
("

Resale price method means the transfer pricing method ender which the

resale margin that a purchaser of property e a conlroiled transaction eams

from reselling the properiy In an uncontrolled transachion 15 compared with the

resiaie margin that is eamned in a comparable uncontrolled purchase and resale

(ransaction

Spouse. m relation to an individual. includes another dividuzal whe, altheugh

net legally marmied to the first-mentioned individual, hves wath the individual

on a genuine domestic basis in a relationship as a couple

Transaction means a supph or dcquission ol properts. services. money.

imangibles, or any other assei. and ncludes an arrangement. understanding.

agreement, or mutoal pracuce whether or not lepatly enforceable or intendad

1o be legally enforceable. and a dealing between a permunent esinbhishment of

g person and another part of the person

Trunsactional net marein method means the transfer pnemy method under

which the nel profit margin relative 1o the appropnate base {such as costs.

sales or assets) thal a person achieves i a controlled ransaction 1 cumparad

willy the net profit margin relauve to the same basis aclueved in a comparable

uncontrolled Lransaction

Transaction:l profit split method is the transter pricing method under which

the division of prelit and loss hal a person achieves through participation in a

controlled transaction s compared with the division of profit mid loss ha

would be achieved when paricipating 1 & comparable uncontrolled

transaction

Transfer pricing method means—

(a} the comparable uncontrolled price methond,

(b)  the resade price method:

(¢} the cost plus method

{(d) the (ransaction net margin method. or

(2} the transacnional profit spht method

Uncontrolled tramsaction means o transachon that 15 ool o controtled

ransacLion

Far the purposes of these Regulabons. two persons are assocrales whern--
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{a) one person is a relstne of the other. except when the Collector 15
satislted thut oenhier person may reasonably he expecied o act n
accordance with the intentions of the other

(bY  one person parfcipates. directy or mdirectty, in the management.
vontrel. or capital of the other person: ur

(c)  lhe same person participates. dircelly or indirectly. in the management,
conirol, or capital of both persons

For the pumposes oF sub-repulation {2). a person parhcipates. directiy of

indirectly. 1n the management. conlrol. or capital of the other person when -

{1y the first-meantioned person eilher alone or topcther with an associale or
assoctales under another application of sub-regulation {2} controls eather
derecthy or through vne or more mterposed persons—

{13 Aty per cent or more of the voung power in the second-menfioned
person’

fur fify per cemt or more of the npht o dividends or ncome
entstlements pavable by the second-mentioned person

tri) Nity per cent w more of the nght w capual n the second-
mentioned person, or

(by the frsi-mentioned pewson has the pracecal abildy e control the
business deeistons ol the second-mentoned person

Unless the context otherwise requnres. any lerm that is not defined 0 these

Regulations but s defined in 1the Act has the meaming assiened to o onder the

;

Acl

Comparability factors

In determining whether Iwo or mere lransactions are comparable, the
following laclors are considered 1o the extent thul they are economically
refevant e the frels and circumsilances of the transuctions

{a)  the characteristics of the property or services translerred or supphed

{b)  the funchons undertaken, assets used. and nshs assumed by the parties
1o It fransaction

(¢}  the cantraclual terms of the transacuons
tdy  the economic circumistances in which the transactions take place: and
(e)  the business strateges pursued by the pariies o Lhe transaclion

Permanent establishments

Subgect to sub-regutatton (2). for the purposes of these Regatations—

(2) & pernument esablishmenl s dzemed 1o by o separate and disting? person
{referred 1o as the PE persen) from the person i respect of whom i is o
permanent establishment {referred 1o as the headguarters person)

tby  the PE person and headguarters person are deetned o be associates. and

€y« PE puerson and a headquarters person are loecialed where thetr achyibes
are locuted

The Collector may choose nol to apply this Repulahion of the foregn coumn

m which the headquarters person is lacated does nol apply the sanie mile as

expressed i sub-regutanen (1)
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Relevance of OECD material to interpretation of these Regulations

Subject w sub-regulation (2), these Regulations are to be apphed in 3 manner

consistent with—

{a) Ihe arm’s length principle in Articie 9 of the OECD Model Tax
Convention on Income and Capital. and

(b) the OECD Transfer Pricing Guidelines for Mulu-nationai Enterprses
and Tax Admimistraiions approved by the Council of the OECD for
publication on 13 July 1995 (C(¥5)126/FINAL). as supplememted and
updaled from time 1o time.

Il there 15 any inconsistency between lhe Act (including these Regulations}

and the OECD documents referred io in sub-regulation (i), the Acl prevasls,

Application of Regulations
Sulwect 10 sub-regulanon {(2). these Regulabions apply (v a controlled
transaction belbwesn—

(a)  aresident person and a non-resident person.

(b) resident persons: or :

{c) o permanent establishment ol a nan-resident person in the Cook Islands
and a ron-resident person cuisule lhe Cook fslands

These Regulations do not apply 10 a transaction that takes place whollv in the

Cook Islands.

1n this Regulation—

non-resident means a person who is not a resident person. and

resident persou means & person resident in the Cook Islands under sechion 82

of the Act and includes the following -

{2} apannership formed in the Cook Istands: and

{b)  atrusi settted or created n the Cook Islands,

Part 2
Application of the arm’s length principle

Transactions to be consistent with the arm’s length principle

The application of this Regulalion is subject to Regulations Y and 1),

When a porson has cntered inlo a transaclion or a series of Lrapsactions 1o
which these Regulations apply. the person musi determune 118 Income and
expenditures resulling [rom the transaclion or ransachions in a mannér thal is
consisienl with the arm’s length principle.

IF & person does not comply with sub-regulation (2), the Coltlector may make
such adjustments as necessany o ensure that the income and expenditures of
the person resulting (rom the (ransaclion or Iransactions are consistent wijh the
arnt’s length principla.

The determination of the whether the result of a lransaction or series of
Leansactions s consistent with the arms tength principle s made by using the
mast approprate transfer pncing method or a combination of methods having
regard 10 the [pllowing—

B
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tar  the respective strengihs and weahnesses of the transler pnicing methods
m the circumstancas of the case

{hy the appropaaleness of a transler pricing method takine account of the
nature of the controlled rransacuon determined, in particular, through an
analysis of the funclions undertahen, assels used, and rishs assumed by
each person thal is a party @ the controlled irtnsactian

tc) the avallabiiity of reliable information needed 1o apply the transfer
pricing methods: and

(d) the dewree of comparabiily between controlled and  uncomrolled
transactions. meluding the rehiabliny of adjusiments. it wny, thar may be
required to eliminate differences

i, having regard to sub-regulation {4). a person has used an appropniate

transler pricing method. the Collector’s examinaiton as to whether income and

expendiiyres resuliing from the person’s fransachon or rapsactions are
constilent with the arm’s lenpth prnaphe must e based on the transfer pricing
method used by the person

A porson may apply a leansfer pricing micthod other those listed n the

dettmiton o “transfer pricing method  m Regulaon 3 18 the persen can

establish that—

{a) none of the histied methods can rewonabhy be apphed W determune
whether a controlled tramsgchion 13 consistent wath the arm's length
prnciple; and

(1) the method used gives nse W a resull that 15 consistent wizh thal between
tndependent persons engagny 1o comparable uncontrolled Iransactions
i comparable circumstances

Services

Subjest o sub-regulation (2), in determiming whether 1o make o tansfer

pricing adrustment under Regulation 8(2Y in relation 1o o tee charged lor the

provision of services by a person (“suppher™ o an assoctate (recipient”). the

Collector musi have regard 1w the [ollowing—

tu)  whether the service has acwallv been provided

(b} whether the senice provdes. or will provide. 1he reciptent wath
economic or commercial value that well enhance 11 commercial
posihon

(<} whether the senvices are services 1hat an madependent person m
vomparzble circumstances would be withing vy pan for o would being
willing perform for tself m-hewse. and

(<)) whether the 122 corresponds le the tee that would have been apreed
between independent persons tor o comparible service i comparable
THCUMSIANces.

A service fee pard of pavable by & company 1o an assecited company s not

consistent with the arm’s length prwnciple whea the fee s loe any of the

inllowing cosis incurred or activities undertaken by the associated company —

{a)  vosls or activilies relating to the jundical structure ol the associated
cotpan . such as shareholder meetings. the issumy of shares, or the
costs of the associated compan s board of dirgelors
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th}  costs or acinvittes relating to the reporting requirements of the associated
company, including the preparation of consolidated Nnancral reports; or

(¢} costs or activitiss retating to the rasing of funds by the associated
company._ except 1o the extent that the first-mentioned company benefits
from the funds.

Intangibles

In determining whether to make a transfer pricuye adjustment under

Revulotion 8(2) in relation 1o the considerapon given lor a licence, sale or

other tansfer of mrangible property by o person (refeired to as the

“transteree”) 10 an associate (referred to as the “iransferor™), the Collector

must have regard to the following—

{a} the valve and usefulness of the sntungible property Lo the business of the
transteree:

{by  the price for winuch an independent person m sumlar crcumstances of
the transferor would be willing Lo transler the property

{c} the expecled benefits to the transleroe uf the property:

() any peographical limitation on the use ol the property by the transferee

f¢)  whether the iransferee’s use of the properly s exclusive or non-
exclusine. and

(7 whether the translferee has the nght o parpoipate i the (urther
developmen: of the property by the transferor

Part 3
Docuementation

Documentation

A person must record. v wniting, suficient mformation and analvsis to verify

that the controlled transacuons of the person are conpsistent with the arm's

fenuth pninciple.

The documentanon referred to o sub-repulation (1) lor transactions

underiaken in an income vear must be-—

(a)  in English

(b)  prepared prior to the due date [or Oling of the person’s (ncome tix relum
for that vear: and

(¢} provided fo the Collector withirr live days, upon written reguesl.

The Collector may, by notice. specily the Hems ol decumentation thal a person

15 required Lo keep Tor the purposes of this Regulalion.

The record-keeping obligalion of a person specilied m thus Regulation 1z in

addition to anv record-keeping obligntion appheable w the person under the

Act

A person who fails 10 comply with this Regutation is fuable for an amount of

penal [ nol exceeding SS00.000 )

Part N1 ol the Act applies to penat 12y umposed under sub-regulation (33
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Purt 4
Advanced pricing agreements

Advance pricing agreeinents

A person arny request thal the Collector enter e an advance pricing
agreemenl 1o esiablish an appropnate sel of critena lor determining whether
the person has comphed with the arm’s lenpth principle for certain (ulure
controlled ransaciions undertaken by the person over a {ixed period of lime

A request under sub-regulation (1 must be accompanied by—

(ay adescapuion of the person’s achvities. conirolted lransactions, and the
proposed scope and duranon of the advanced prnicutg agreemert
{(b) aproposal by the person lor the determination ol the transfer prices for
the transactions to be coverad by the advanced pricing agreement scliing
oul —
{1}  the comparabdity factors
(n)  the seleciion ol the most appropreaie tansier pnicng method to the
crrcumstances of the controlled 1ransactions: and
(ug) the crtical assumpions as to lulure wvenis under which the
determination Is proposed.

(c) the wenification of anyv other countn or counines that the person
washes to particrpate i the wh anced priciny agreement. and

(dy  anv other mformation that the Collector mav require as specified m a
pracirce nole on ransler pricing

The Collector shall consider a request by a person under sub-regulation (1}
and. afer laking account ol the maniers speciited i the request and the
expecied benefits from an advance pricing apreement i the circumstances of
the cise, 1he Collector may deeide 10 enter into an advance pricing agreement
of o refeet the request.

IM the Collector agrees ta enler e an advanee pricing sgreament with a
persun. the Collector may accept the person’s proposal under sub-regulation
{2)b). reyect 1l or modily ot with the person’s congsen

The Collector may enler e ap advance pnemy agreement with the person
enher alone or iogether wilh the competenl authonies of the country or
counlntes wentified under sub-regulation (2)(c)

I the Collector approves a proposal under sub-reyulaen (2301 or modifies o
with the person’s consenmt the Cellecior shall enter wuo an advance pricing
agreement that will provide confirmation Lo the person that no transfer pneing
adjustment will be made under Regulation %(2) 10 controfled iransactions
covernsd by e agreement provided the transacions are consisient with the
terms ol 1he agreement

An advance pricing aerecmient entered toto under sub-regulation () applwes to
the controlled transactions specilied 1a the apreemient that are entered into on
or alter the date of the agieement md the agreement must specify the meoms
veans tor which the agreement apphes

The Collector may cancel an advanced pricing agrecment with a pesson by
nolce w writng T any of (be [oliowing apphies—
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{3) Lhe person has failed lo materially comply with 2 fundamental term of
the agreement:

(b} there has been a material breach of one or more of the cntical
assumptions underlying the agreement;

{c) there 15 a change in the tax law thal is matenally relevant to the
agreement; of

{d) ihe agreement was enterad inl¢ based on a misrepreseniation, rmistake or
ormission by the person.
{9} Cancellation of an advance pricing agreement under sub-regulation (8) takes
effecl—
{a) for a2 rmsrepresentation. misiake, or omission wilfully or neghigently
made. from the date the agreement was entered into:
(by for a malenal breach of the criical assumptions underlying the
agreement, from the date that the matenial breach occurred; or
{c} for any other case, from the date specified by the Collecior in the notice
of cancellmion not being a date before the date of the notice of
cancellation.
{1)  The Collector mwmsl lreal as conitdential any trade secrets or other
commercially sensitive information or documentation provided 1o the
Collector in the course of negetiating an advance pricing agreement.

Part 5
Corresponding adjusiments

13 Corresponding ndjustments
(1) When—
{ay an adjustment is made by a competent authorsity of a couniry that the
{ook Islands has a double tax treaty (referred 1o as the “foreign
county™) to the laxalion of a leansaclion or transaclions of a person
subject 10 tax in the Cook Islands: and
{b) the adjustment results in (axation in the foreign country of income or
profits that are also taxable in the Cook [slands,
the Collector must, upon request by the person subject o tax in the Cook
Tslands, determine whether the adjustment is consistent with the arm’s length
principle and, il the Collector determines that it ts consistent, the Collector
mus! make a correspending adjustment Lo the amount of tax charged m the
Cook Islands on the income or profits so as lo aveid double laxation.
(2)  The Collector must provide an applicant under sub-regulation {1) with notice,
in writing, of the decision on the application.

/}// b
£ é(*é’?f-? e

Clerk of the Execptive Couneil
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These regulations are adnunistered by the Revenwe Management Division of the Ministry of
Finance and Economic Managcmem

Thesc regnlations wers made oa the /?7’-( day ol

—
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