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DECISION

: “Fhis "is a dispute betwaen the Nattonal Union of Mun;upa Workers (the
“Union”) and Suva « _ty Council (the "Employer”) {:oncemlng the term;nation
of emp!oyment of Jone Tabuya (the “Gr:evor") '




accepted on7 Apn! 2005 by the Chief Ez
to concifiation. . As _the Dlspute was not resolved the parties

- '-'D'ispute Béing referre: to voluntary arbitration: Censequently the Mlnlster

| '3authorized the Chief Executive Officer to refer the Dlspute to an Arbitration

__Tnbunal for settlement pursuant to sec:tson 6 (1) of the Trade DISputes Act

... OVer the termination of employment of MrJone Tabuya w:th
eﬂ’ect from 7 January 2005 which the Union views as

B instatement without !oss of pay and benefits plus campensatmn
for humiliations and distress suffered by the Comrc.rl’s unjustified
' aclran :

The: Emp!oyer fi "d its prellmmary submissnon on 21 June 2005 whilst the Umon
ﬂed its submsss ons on 2 August 2005.

The hearing of the Dispute took pl'ai:e in Suva on 18 August 2005. The Employer
called two witnesses whilst the Union called the Grievor to give evidence.

At the conclusion of the evidence the parties sought énﬁ were granted leave to

file written final submissions. Wim'__the consent of the Employer the Union filed a




November 2005. - By letter dated:- 7 November and recewed by the Tnbunal on
j;zs November 2005, the
submlssum.

Before_deaimg with the Dzspute ltseif the Employer has ralsed a prehmmary

: 'lssue concemmg ‘the s;tartdlng of the Union and the appropr:ate Collective

: wuth such questions. Ne:ther the terms of reference nor the provisions of the

:Trade Disputes Act Cap_97 bestow any 3un5d|ctlon on the Tribunal to deal with __

such questlons Unle “and until a couﬁ_ determines otherwise, the Tribunal is
requrred to assume that the reference rs' proper and regular in all respects. The
proper forum to raise such guestions is the High Court by way of an applrcation
for judicial review, . '

August 1999 The Gnevor’s commencmg salary was $38 000. 00 per annum
wmch was payable fortmghﬂy :

It would appear that during the course of this contract the position title of
Fmanc:al-ff-c _:ntroller was changed to Director Finance. Thus meant that the

: ..'-.posmon was upgraded and me Grievor's salary was mcreased to $45,000.00 per a

annum. Aithough there was no evidence as o how this variation was affected,
the Tnbunal has concluded that the Grievor's terms and COﬂdltIOﬂS otherwise
remained the same. ' '

at it did not intend to file a rep!y ;

s frequently siaated that it’ has no jurisdiction to deal -




o Pursuant to an intérnal memorandum dated 21 November 2003 from”the Town
Clerk, the Grievor was advised that hls contract was to be extended. Part of that
| memorandum stated: '

“Please be informed that the Council at its Emergency Meef‘mg of
21 November 2003 has resolved the faﬂowing in regard
extensmn of your contract:

1. Director Fmances wntract be extended for a ﬁnfher S
months as at 24 November 2003 to 24 May 2004",

The Tribunal ‘has concluded that the contra"ct which is being extended by this

partles on3 August 1999,

In a letter dated 31 May 2004 fr()m the Town Clerk the Grievor was informed
that his 4emp'loy‘rment was to be extended for a further 12 months. The first two
paragraphs of the letter are relevant: '



Eﬁension_of Employment

' "esalutfon passed in the Apnl
your employment is extended
m 25 May 2004 and ends on 25

-In accordance with the Ci
= 2004 ordinary Meeting of
to another year cammenc:
May 2005.

£ ved employment is based on the fact that
you are no longer Director of Finance as from 25 May 2004 and
assumed the specially created position of Special Project
(Management) with a reduced transition measure salary of
$35,000 per year until the ‘Council obtains a comparattve worth
of your special functions. ‘and _responsibilities by sourcing tlte
market and as such determined your salary accordingly”. o

The Tribunatl hi concluded that the Grievor's employment was extended 0 he

ies. The p05|t|0n fitle and the salaryr were such variations. At no-time did
partles agree that the Grievors terms and condltlons were those set out in
Employment Act Cap 92. At no time did the part]es agree that the Grievor's

ps status was changed to that of permanent employee. At all times the Grievor
remained an employee on a written individual contract which had been extended'
and varied b agreement.

Aithough the ‘Grievor did protest at the reduction of hIS salar ﬁ_f’-internal
memorandum dated 22 June 2004, it would appear that be accepted the

* extension of his contact for 12 months on the terms and conditions set out in the

letter of 31 May 2004 and the y\_gqtt_en mdl_wdual contra;:t of employment.




5_.% "Council had resolved in its ( .
-December 2004 that your serv,

mgatd your no:r—pelfonnance was due to your failure to
to aur external auditors G Lal and Co. our mternally

an erefore: yam" services will be termmaﬂed at the close of
. business on Friday the 7* day ofJanualy -

It is clear from the memorandum that the Employer intended to terminate the
Grigvor's employment by way of notice rather than by way of-summary dlsm;ssal

The question cf the correct amount of notice which was requlred to be’ gwen toz

Grievor wsl! be -deait with later in this demsuon, however the Tnbur:ai has no
E|tatlon in proceeding o consider the termination of the basis that it was by
3y of notice.

As a result the Tribunal’s task is to determine whether the decision taken by the
employer to terminate the contract of employment was made in gooci faith. l‘n
other words, was it a fair and reasonab!e decision?”




1" hav "ken additional measures to ensure that the finalisation of the
nts was expedlted The Councillors were not unreasonabie when they

resolved to terminate the contract for noﬂaperf@rmanoe The Grievor knew or.;

ought to have known that me Finance.
concerned about the delays for a number of reasons.

Tt is noted that most of the matters to which the Grievor made reference in his
letter dated 28 December 2004 were not matters which had been raised by the

Grievor at any of the meetmg which took place between August and December
2004.

“The Tribunal has noted that the Emplcyer hacl decsded fot tore appmnt the
Grievor as Director Finance in May 2004.- H
was extended for a further 12 months foF spek
‘known to the Grievor. The Employer found it necessary to seek to. appoint
another person to occupy the position of Director Finance. In view of the
evidence the Tribunal has concluded that this was because of the Grievor’s

performance in the position. These matters were known or ought to have been

known to the Grievor.

The : Tribunal is satlsﬁed that by offenng the Gnevor an extensson
employment contract for a further 12 months in the specially created p05|t|on of

';ndnv;dual co! tract of employmenti_
__..:.C::'purposes which were made



| Special P{o’ect (Management} the Empioyer gave the Grre i an op;jortunity to
demonstre':: “his skills -and to improve hIS work performance by ﬁnahsrng the

Accounts with;n an acceptable 'me frame The Grievor did not meet the
targets, which were set at each Finance. Meetmg He drct not in his evrdence

satisfy the Tnbunal that the Empleyer-E ! s in any way reSpen '_'ble for ihrs farlure B

As stated ‘above the Tribunat has ‘concluded that the Gnevor's terms and
cenditrons of empit)yment remained those set out in_his initial written Indswdual
contract of employmerst '

Although clause 5.2 of the agreement stated that the Grievor should not expect a
renewal for a further term and that any renewal must be evac!enced ie wntrng,
the partles (:a by agreement vary any' ten'n of a contract:

Neither @ renewal meeting which |s eontem lated by clause 5.3 nor a term:natron '
meeting Wl‘liCh is contemplated by clause 5 ook place '

The Ag;"eement can otherwrse he termmated |n accordance w th clause 12 of the
Agreement :

The Tribunal - hés?”already concluded that the Grievor did not at any trme
commence a new contract for another pcsmon The material before.the Trlbunal
Ieads to the conclus:on that the !nltral contract was belng exten’: :
to agreed variations. ' : :

As a result the Tribunal is satisfied that the Grievor's contract could only be
termmated n accordance wrth clause 12, The requrrements for termunatlon by
_notlce are set outin ctauses 12 4 and 12,6 of the Agreement Section 24 of the




. may termznate the Gnevor’s employment by notice in wrlting and upon the

' payment of three months total remuneration as compensation.

" The Grievor was given two weeks notice in his rmmatlon letter 'Thé Grievor

is entitled to the: amount for which provision is made in clause 12.6 less any
amount premusly paid to the Gﬁevor after the date of the termination letter —
ie. 24 Becember 2004. E

Thé-laéf sérit’ehce in clause 124 requires the Town Clerk to give the Grievor two_
wntten wammgs cona:emmg the matters whlch require lmprovemen before

gw%ng three months netnce of termination, It: was not dasputed lhat the Gnevor;;

did. not receive any forrnal written wamings as contemplateci by cEause 124 '

Ur;der the c;rcumstances the Gne r-should receive a further two manths totali:

remuneratton on account of’ the Emp!oyer’s failure to.comply with this clause.

N There is an lmplled’ term in the modern contract of

. f* employment that requires an employer to deal fairly with an
employee, even in the context of dismissal. The content af that
duty plainly does not extend fo & ‘requirement | that réasons be
given, or that a hearing be afforded at least where the employer
has the right to dismiss without cause, and to make a payment in
lieu of notice. It does extend, however, to treating the employee
t’a.'irljgr and with appmpnate respect and dlgmtn. in canymg m.ft

particalar facts” iR




-10-

\ination of the contract was

hat could be descnbed as unnecessarily humiliating
or distressing. = =~ _ : :

not carried out in'a manner

conclus:ons

AWARD

The Employers decision to termmate the Gnevor’s contract of emplayment due
to nen—perfennanoe was fair and reasonable,

* months compensation and two written warnings.

- The Grievqr is to be pai'd the";'arr'iount épéciﬁed in clause 12. 6 less any paymeﬁt
made to the Grievor after 24 December 2004. :



T e Gnev__ r 15 to-be pald a further twa menths full remaneratlon in respect of the




