
IN THE FIJI COURT OF APPEAL 

Crim1nal ,Jurisdiction 

Q!'iminal A.P.,P,ee,1 No. 12 of, __ t2§6 

Between: 

STEPHEN BETA HILTON DUI 

and 

REGINAM 

Marquardt-Gray f'or Appellimt 

Palmer for Respondent. 

J U D G M E N T 

Respondent 

On 25th April, 1966, the appellant pl.ea<'led. gull ty 

be:fore the High Court o:f the Western Pacific at Honiara 

to charges of burglary Ann simple larceny, and was sent­

enced. to f'ive year·s' imprisonment on the first charge and 

three months' imprisonment on the second charge, the 

sentences to be concurrent.. This appeal :l.s brought 

against sentence only and concerrrn the major charge. No 

argument was addressed to us wi t.h regard to the sen t.ence 
imposed for larceny. 

It is clear that in passing sentence of five years' 

imprisonment the learned trial judge took into account 

the previous convictions of' the appellant and commented:-

"It appears that accused ir an incorrig­
ible house-breaker and thief'." 

In our opinion if' the previous convictions, of which 

details are given in the Record, were duly proved in 

evidence and taJten into account, the sentence ot: five 

years' imprisonment would be a proper one and this Court 

would not dleturb it. 

Counsel for the appel1ant. ccnt.i=mcls however that 

the alleged previous convictions were not properly before 

the Court and should not have been taken into consider­

ation. The Record shows that after pleas of ~1ilty on 



2. 

each charge had been entered the prosecutor stated the 
:facts surrounding the two offences in question; and f-.he 
appellant thereupon admitted tha.t these f'acts had been 

correctly stated. 

The prosecuting police officer then continued to 
make a statement as to the RppelJant's personal circum­

stances and character, and put in whst he re:ferred to e.s 

a "schedule" of prev1ous convictions. The copy of this 
11 schedule tt which appears in the Record purports to be 

signed by the "Officer in Charge Cr1rn1.nal Records" .<md 
emanates from the Criminal Records Office, c.I.D. Honiara; 
that is to say, a police office. 

It would appear :from the Record that the statement 

was made by the prosecuting officer from the :floor of the 
Grinrt and the Certificate of' Previous Convictions was 
handed up to the trial ju<'lge without being certifi';d on 

oath. It is possible that swo1~ evidence was given by 
the prosecutor to verify the list of previous convictions 
but this does not appear on the Record before us. We 

are not entitled to speculate as to what may have happened, 
but must treat the matter as nppe~rs, on the face of it 
in the Record. 

Section 269 of' the Criminal Procedure Code, 1961, 
in force in the British Solomon Islands Protectorate 

provides : -

"The court mey, before r8s8i ng sentence, 
r0cei VP. such evi,fonce 8S i I:: thinJcs fj_ t, 
:l.n order ta inform it.self as to the 
senl::~nce proper ta be passed." 

In counAel's contention the important word in the section 
is "evidence", which m1JA t. mean sworn eviden~e el ther ln 
the :form of' a s t.!l tement made on oa t.h h.y the wi t.ness or 

in the form o:f a list of pr~vloue convictions verified 
upon oath. 1\s that proceditr'e was not fol lowed in thi~ 
case, counRel submits thRt the previous convictionr-i should 
not be taken into account in asn0sGlng sentence but thnt 

the appellant should, for that reason, be treat~a aa s 
i'irst offender. 

Counsel for the respon~ent refers us to sect.inn 125 
of the Criminal Procedure Code whlch reAds :=rn follows : -



"{1) In ::i.ny Jn,ri:lry, t.rig_l 0r 0tlv~r pr0-
oeeding un~er thin ~01~, a pr~vloue 
conviction may be proved, in Rdditi0n 
to any othAr mode provi~~r'I. hy Any l~w 
ror th~ time hetng in force -

(q) by rin -:>xtrar~t. certified, under 
thA hrmd of the officer- lrnvi.ng 
the c11stody 0f' the recor~1fl of 
the court in which such /'!.onvict.lon 
was hnrJ, to be A copy of 
the 8f:H1 tAnce or orrJer; or 

(b) by a certif1cnte signed by the 
officer in charge of the prison 
in which the pun:!.shment or any 
part thereof wae inflicted, or 
by the productj_on of the warrant 
of commitment under which the 
punlshment was suffered, 

together with, in each of sueh cases, evid­
ence as t.o the idr'n ti ty of' tho acc1rnea 
person with the pP:r.snn eo convicted. 

It is however to be noted that the certificate 
attached to the list of previous convictions produced in 

this case is sigm~d by Ml officer of the C.I.D. Hont9re., 

and not by the offlc<H' hAvtng thA cnst.ody of the recordF.1 
_of the Court or the offic0r in chArge of the prieon in 
which the sen trrnce/3 were served. In Any event it does 
not appear on l:he fAce nf the 'Recor•:1 thn.t the ce:r.ti fying 

officer holds either of the postA referred to in section 

125. 

Counsel for the r~npondent contends thAt the proR­

ecutor had referred, :f.n open Court, to the five prr:vi.ous 
convict t ono of' the accu00rl f'or housebreaking and larceny 

n 

and had seenj the prosecutor hand the list into the trial 
judge. Thereafter the appellant said that he was calling 

no witnesses f'or character and had nothing to sBy. Counsel 
contends that the appellant must be taJrnn to have implicitly 

accepted the accuracy of the statement made by the prosecut­

ing off'icer. 

It does not howevr;r appear that the list of pre•Jimrn 

convictions was actua l1y ohown t0 the ,9ppellan t. r-inrl t.here 

is no record of his being invited to confirm or deny the 

accuracy of the list tendered to the Court. 

Section ~27 of the Criminal Procedure Code provides 
that, subject tn the provisions of the Code and of any 



Rules of Court., the practice of tlie High Court of the 

Wester~ Pacific in its criminRl juria~iction shell he 
assimilated as far as circumstances a~wit to the practice 

of HeJ:> Majesty's High Court of J1.rntice. In th:ls reg8td 
we ref'er to the Pree Uee D:I. rect.i on g1ven by the Court of 

Criminal .Appeal on 3·1 st January, ·! 955 and reported in 

(1955) I All E.R. page 386. It iA nnt considered nec­
essary to quote this P1•actice Di rec ti on, wh1ch concerns 

proof of' previous convicf:.ions and t.he history of tbe 

accused, in full. r:e snff'ices to say thRt in accordRnce 
with that Direction a statement of prevjous convictions 
should not be handed to the Court or to de.fending counsel 
until the officer producing it is svrorn. 

In this case we find that thA statement of previous 
convictions was not verified upon oath; it was not 
certified under the h~nd of either of the officers 

empowered by section 125 of' the Coae so to certify; Rnd 

it. was not expressly acknowledged by the accused as 

correct. 

In these circumstances we have no option but to 
hold that the list of previous convictions was not prop­

erly before the Court and these convictions should not 

have been taken into consideration when the sentence was 
determined. Accordingly we upholc1 co1.mt,el 's contention 

that the appellant should be treated, fnr the pnrpos~s of' 
sentence on these convictions, as a first offender. 

We theref'ore quash the sentence of five ye8r·A' im­
prisonment and p~es sentence or two years' imprisonment in 

ite place. Thie sentence of two yeers' imprisonment will 
date from the commencing ~nte or the originnl sentence of 

f'lve yea:rs' lmprisonmont f:l.nd wi 1.1 also run concurrently 

with the sentence of three months' imprisonment impo8ed 

for simple larceny~ 

SUVA, 

13th June, 1966. 

(Sgd) c.J. Hammett (Sgd) 
PREST. DF,NT 

(Sgd) T.J. Gould (Sgd) 
,TUDJE OF .APPEAL 

(Sgd) C,Mnrsack 

,TUNE OF AFPE/lL 


