IN_THE FIJ1 COURT OF APPEAL

Criminel Jurisdiction
griminel Appeal Ho, 13 of 1966
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o Munawamy Oonnder
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rnd

REGINAM
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K.C, Ramrakha for the Appellant

¢, Miashra (Crown Counsel) for the Neespondent

JUDGMENT

This 18 en eppeal from four convietions of offieinl
* eorruption contrery to fection 95 () of the lenal Coila,

At the time of the slleged nflences the appellant wes
employed in ths Publie fiervice as nn Ancintent Lemses In-
spentor in the vestern Divieion ~nd in respsct of each con-
viction it wam ellegad that he corruptly received for him-
self & certaln sum of monay by promising to obtain a loarse
of a cartain ares of 1lond for or on hehalf of the perpon
making the payment.

From these convictions an appenl hns besn hronght on
the following five prounds:~

"9, The evidence of Aahdeo TSingh, Horm Narain
end Ream Rej worn not eredible md con-
flicted in materinl perticnlores with o
statement given by ench of them to the
police; nand theretore, in the cirenme
stenees, the leerned trisl Judge onght
to hnve directed in lrw thot gueh evi-
dence ves not worthy of credit, md
onght to hnve rajected nrch eviconea,

- The ver@ict is unressoneble rmd envnot
be supportsd heving regrrd to the evi-
dence ne n whols,

2. The lenrned triepl Judge erred in direct-
ing himeelf in law thot the evidenco of
accomplicen enuld be pecepted in the eir-

1 C¥Tstnncen of thm enge vitho't corrorhor-
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" ha Alterngtively, the lecrned trisl Judge
erred in law in mgcepting end actin%hun
push evidence having regnard to all 8
circumstencesn of the cane.

B Each of the compleinsnts stated that he

4i4 not give the money to the defendant
o8 a bribe, rAd therefnre the learned
trial Judge erred in 1aw md in feet in
stating that the money waas in fact so
gi?ﬁ]’h "

The first ground relates only to twe of the convictione,
those in ronppact of payments mrde by 9nhdeo Bingh snd R
Hearain, #s tha evidence in respect of the other two con-
viatione 4id not contain eny sich confliet ae is slleged in
the ground, In his somming uwp, the lesrned trisl Judpo has
directed the asnsessora ns to thinm eonflict of evidence in

the follewing termms s-

" I munt aleo warn yon thet it is dmgerous to ro-

¢ept nworn evidence which is in confliet with

ptetements previcusly merde by the same witneas;

or, nt leagt, thet sch evidengs shovld be gib-

miited to the closeat serutiny before scceptanco.

¥ou have the statements in muestion exhibited

here in Court, it in, however, atill yow 4nty,

after full attention has beon pnid to thip werne

ing;, to determine rhether or not the evidsnoce

given before you in Cowwrt st the triel is worthy

of eradence end; if mo, vhrt welpght should be

nttnehed %o it. "

W8 crn soe no arror in loaw in thisa direetion, the
qmsstion 1a purely ong of credibility mnd o direction in lew
that the evidence was not worthy of credit (rs supgasted in
the ground of sppesl) would not hnve been a proper direction
in the olreumstenses. Aoccordingly, this Court can ace no

reason for upholding thies appesd on the first ground,

Tamming next to growmdae three end four, Connsel for
the Appellent properly conseded that in beth the summing np
end in ths Judgment, the learned trinrl Tudpe gave prorer
direotiona on the question of the avidenes of mccomplices
end thie Co:'rt esn £ind nothing to support the mgreation
in thess groundas that the Judgs erred in law in dealinr
with this espect.

around five hre referenge to the fact that none of the
four parsons wvhe made theses pn mente mmprested or editted
that they had pnid the money ams » bribej on the contrrry,
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when pressed on this aspeset, generslly smperking their evi-
dense was o the effsst that they thought that the money won
to bes prid to Bovermment ~nd in momn enaes they meid thrt
they sxpepted to obtain a peesipt In due couree, In fnot
in neithér the summing vp nor the judgment dosa the lesrned
trianl Judge eay direstly that the witnesses peld thess ens
of money ae bribes, It 18 true thet, in Adesling with the
quastion of eredibility arieing from the fnct that the pepr-
gons whe mnde the peyments mipht be sccomplicen, the Judge
did expreess the view that thees perssns "seem o have

shared in a common depign to make thepes eorrupt payments to
the ascussd” end secordingly Iis direction wes that these
witnesmes should be treated sg accomplises, FHowever, in
his directions as to what mist be sstablished by the sccept-
able avidande 40 Juatify m verdiet af puilty, he ig eloprrly
concerned only Wth the queation rhether the appellmsnt cor-
ruptly recelived thoae sume of noney by promising to obtnin
lonnon,

With one variation, the provisions wnder which thin ar-
pellant wes charped sand conviotsd ie 1dentical in ite terme
- with Bestion 94 (4) of the Fensl Code of Bngenyike, The
fezsue ratsed by the fifth grounéd of appeel was considered
in relation tn the latter asotion by the Court of Appenl 1
Ensternn Afrios in the crme of Attorney Censeral - v - o W
Ali Kajembe {4958) R.,A. 805, At prge 511, the Court dnrlae
with this question in the following terms =

" Do the woerds "corrnptly soliecits, receives or
obtalne or pgreem or attempte to receive or ob-
$ain” irply thnt there mipt bas n corrupt motive
in the giver es well es the recelver ¥ The
word "eorruptly" governs nll theee verbej end
it corld be srgued thmat "corruytly egrees” or
"eorruptly receivea” or "corruptly obteing" im-
plien some kind of mutuelly corrupt bargain in
seffecting which hoth receiver end giver would
have a guilty mind. Andy of courss, this wouvld
be the upunl case, But there are aiao the words
fooprruptly eolicite” end "corruptly ettempte to
roeceives or obtain®, Clestly a torrupt solici-
tation 1is en unilnteral esetion implying no guilty
mind on ba''rlf of the person oligited until the
solicitation 18 ngroed tos  9imilorly en attempt
need not nedepanrily Iimply rny gnilty mind in the
ather party.

In onr view, sub-p, (1) respe excctly whet it
says end "gorruptly"” mecns th-t the corrupt pur-
pose or motive muat bs in the mind of the perpon
who enlicits, receiven or obh'rins or rgreee or
sttempts to receive opr obtrin, irvaspective of
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" wheather the other perty to the conversation com-
munieation or trenmsstion hoe s corrupt motive
or nots The mind of the giver im relevent under
gnb-n, (2)1 it 4is not earentisl to prove r cor-

t mind in the giver on s chnrge under sub-s,
(1)4 though thie will normally te one of the eir-
cumstenceés surrounding the offence, The osten-
pible object of the parties miet; we think be one
involving "corruption”™ on the prrt of the
racipient in the nerrow sense indinnted mhove,

feetion | of the Fublie Bodies Cormmpt Frectices
Aoty 1889, in Fnglend hes a mimilar dichotomy to
tha‘ in 8s 91 of the Tenpanyikn Pemnal Cooe, that
is to say th-t the offence of ecorruptly eoiicit—
ing, receiving or sgresivrg to recoive n gift or
ndventaga 1a dealt with in mb-n. (4), md the
offence of corruptly giving offering, etc.; a
gifd or sdvantage is deslt with in eab-o, (2).
o far as wo oen asngertaing; thers is no espe in
the books in vhich 4t hns ever been held in a
prosecuion for eorruptly receiving s gift under
gub-s, ({) of & 4 of thot ret, n corrmpt motive
in the piver mist be proved. "

It is to be noted that Seotion 95 of tha Tenal Code hna
in 1t the msme dichotomy, Moreover, the only veriation in
the lenguage uveed in Seotion 95 ie thnt it 48 eleo en offence
if the offender corruptly "aske for" money. Just what
these sdditional worda add that is n~ot inelvded in the word
W"goliedta"” 4t 4m not necesesary on this oscosion to eonsider,
but 18 s elerr thet thes mddition of thene words sffords
snother inatanoe to show that the word "eorruptly" reforn
to the state of mind of the reecinient.

Thue, elthonpgh there might he svidence emtablishing
that the donors hed a corrupt intention in making the pay-
ments, thers im no onus on the prossoution to esteblimh
thig slement end in fect the directionn in the summing up
end in the jJudpgment meke it ouite elenr that the mmestion
to be decidsd 45 whether the appellmnt eorruptly received
thease paymente, Sonsequently, thie rroond of appesl cawmot
sugoaed,

On the pempining grouhd (grovmd two) it was submitted
that thers wss no complate pronf of the pffences hecmas the
evidence left tha motive “"in the nmir", as counasesl sxypreanecd
{t: This referrnd tn ths eonfliating netnra of the evi-
dence of nonme of the donors A to tholr otive, Ag alrendy
stated, their rotive in not pn encemtinl element in the
effenos.
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There wae pufficient svidence, i believed, to Justify
the opinion of the mssessors =md the judgment of the trinl
Judge that the appelient wes guilty of the four charpes of
which he has been convicted., Ohviously, this evidence wnn
belisved end in these civeoumetmeen this Court cen ame no
reason for interfering with the judpment on this pround.

This apperl is osccordingly dismissed emd the convictions
and séntances eonfirmed,
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