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Criminol Jvrirdietion

¢rininal Appaenl fioe 21 of 1966

Retween:
RALL_SULDAR
n/o  Plemn Poyal
Appellent

end

RREOLIAM
enpondent

JULGHT

The Appellent voa eonvicted on 191th mmiet, 1066,
before the Supreme Conrt esltting rith three esecscore of
the offence nf lrreeny hy a miblie servent contrary to

“mection 300 (h) (1) of the Fennl Code ond sentenced to

twelve montha' imprisonment.

tm 7th Fabruery, {106, appellent enn i opbmanter ot

Mamaka, Wedi; in the Teatorn Nivinion, e A e, bhat
_ day, the uenior Fostmnmter, Lentolka (.5, Thiteside) con-

dugted s eurprise check on eppellent'n po & oifice on in~
atenetiona from Mapd Of11ce, The rnfe won locked ~nd,

vhen Whitenlide t214 sppellent he hod come to cheel
nppellont! s cach and nskad for the keyn, sprollent felt in
hir pocketa for the keye, esald ha did not hoave them mmad thnt
he mint have left them nt home or in the taxi he veed ot tn
Irmeh hone that dnay, Whiteside tnld bim to po md get the
keya, An he hed not returned hy 8 rome, Phiteside rent
fbhramnad, the next eeninr niticer rt the Fopt Office ton thno
appellent, oA 8 police conpteable, 'n his bome mmd eprallont
ratnrned with this officer nt A,30 P, Accordine to
“hiteside, aprellsnt msid he herd not fomd hia keye, thnt

he hrd heen to Kiwi Taxis ot Nampka rnd !ndd torn looking
for the taxi concerned mAa thnt he hnd heon to the 1edl
Mrport Club for a 1little time bheceme he thoocht he mipht
hrve to stny beside tha anfe »all nipht, "hitanlide then
nrdered him tn lenve the o(fira rud not to reatunrn mmifd the

dnpliente ko n wera flowm over fran “nyn noxt day, >
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duplicate koye acold not ba foound tha enfn rea foreced o, en
on the efternoon of Bth Pabruery =md it wan found that
there wes o deficienay of £138 in the ragh, m 9th Fahpin-
nrys appellent spoke to “hitealde on She $elaerhone and
pekad the onteoma nf tha checlk, ey toldy he sald he did
not know hom the shartaire coma phont, bt thed his £rmily
would meke up the d=ficiency,

It wap common grovnd tliat the eppellsand beld the kaye
tn the safe Mma wns rersronsible for thie monay, slthonph nn
ernreaacsd in the indgment, 4t iz indfarntable "thet other
peranneg hed saeena to the ani's hatram thae palevent dntan”,
The relevent dntes wore 31at Decomber, 1965, rhen tha money
held wae laoat ehecked rmd fomd oorrect, md 7th Fabruary
rhen the sprprise check wna mnrde, The evidenca that led
to thiam eoncluasion omme from other rersons employed at the
offies end the eppellent, fubrameni stoted thet, when op-
pellrant wap 411, the latter wonld give the kaye to Aubrament,
tt thet this hrd Lanbh happened ahond Octoher-Hovemher, {045,
Thia witnenn alro mndd thet, in Januery or Pebrusry, he hnd
opened tha =afe on appellent’s inastenetione emd that the
latter vwas generally present., e =sanid there was complate
tru-t between the ataff menmbere, e nald the keys were
pometimen left in the keyhole ot the snfe, which is in the
appelleant'a office, e arid thnit, betwsen the relavent
Aateay, he was on night shift emd thet, when on night ehift,
ha 444 not have the Jreve et all »nd vonld lenve tha nffice
when the sppellnnt rrrived tn tolra over in the morming,

Vijay Phen Singh, the comnmtarslerl: hetween the relavant
detes, confirmed thet Tnhremsni wonld have the keys when np-
rellent wra aick, e raid thet no one other then eppellent
rnd Snbreameni wne ever in cehapge of the fpab Of7iece, ~nd
thet appellent wonld lenve the keav hrooping in tha sefe vhen
wrking in bies offios mdad "vhen ha ~ight he In the meflronon”,
althouph, in re-sreminati n , ha arid thnt he hed never naen
the keyn honging from the anfe vhen spprellent wes not in hin
offica, e #old the sppellent naevey entrnated "us”" with
the anfe keyn, He plen deiad thnt appellsnt herd insatruct-
o1 him o teke atempe ont of the nanfa himgelf, There wna
mdtlepmted avidence thet the beymsn et the jedi Adrport Cloh
CornA the minning keye ot 1 »,m, o Fabraavy Ath when
emptying out o raohbieh Aram in tha tailet yoom o tha Clnb,
e d1d not know when the Arom wen leat eanptied,
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on Fehrnnry 2th, sppellsnt told » detective nerpesnt
thot, a5 o rnle, no one but himeelf hrd accenrn to the mnfe,
hut "a lot of times" be left the safe open when he went to
the meilroom, ioilet ond Customa, He aleo told the mer-
geant that he hed lapt used the key ot 12,30 pyme on Febe
ruary 7th end that he hnd it in his pocket when he went
for lunch.

Appellent pave evidence on oath md stated thrt, when
he went to the Customs Offiece or Alrweys OFffice in the
course of hia duties (which wea spperently anite freaently)
he wonld lesve the anfe kers with the senlor clerk. e
said he had piven V.B. Bingh the aafe keys to tske ont
stemps at 10 s.,m. on Februsry 7th snd that thig was normsl
prectiea, He mleo snrid that Subrameni collected the ssfe
key from sppellont's honse on Febhrusry 2nd or 3rd. There
mas no evidence to show how cash wne kept in the pafe an nn
to indicante whether or not s person who went to the anfe
would have direct mccess to the cagh.

On the evidence ths trisl Judpge directed the arasanore,
and found. that other people hed sccess to the safe bhetweon
the relavent detes nnd that the qnestion of sppellant's
guilt rested on the Crown submiseion that sppellent's
behaviour, when he was unexpectedly required to open the
pafe, conclusively nesatived the pogsibllity that somehody
other than sppellant hed tnken the money. Ne adviged the
asgessors that they should consider the question s-lely
from that point of view.

The evidence of rppellent's behaviour, epsrt from what
hegs alrendy been stated in this Judement, comes from the
following evidence, Appellont depomsed that he went to hin
house to look for the keys, mmd, when he did not find thenm,
felt they may have dropped from his pocket in the taxi he
used at lunch hour or nt the Club, where he had hed lunch,
He told whiteslde thnt svening that he had gone to the
taxl office, but, in his evidence, sdmitted that he hed not
grne there, slthough 4t was only a mile awsy from his honnas,
tut anid he telephoned the mrape snd enqiired, The tnxi-
driver remembered teking sppellant at limeh time smd pnve
evidence the effect of which spporently wne that he
received no enguiry ahnut the key. Appellont anld that he
went to the Alrport Clubh at 7 p.w, on the 7th but 4id not
enmiye nbont the miaring key, olthough he vememhered tahing

hie -hmadkerehief ont nf his pockat vhile in the totlet there,

ot Ionch time,
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Ha wemt tn the Clnb spodnnt § n,m, the next morning, Mt
44 not enmirs nbont the kaye, e manid he hed pmao
there at that hony looking for trancroert to o md ace if
the ntaff ware working nt tha office,

It wan, of courme, open to th» anasecpora snd the trinl
dJndrae on thig svidenca to find thet the appellant wne
merely plnving for time bhecemnm of his knowledge of his om
milt, Twn of the thrae neasasors wore of opinion he wen
not pguiltys One arsereor eonnidered hin milty enmad the
trial Judge fornd him milty.

The trisl Judge directed the snnornors on the crueial
inpie nf the inference tn be drawn from this heheviony in
the following terms ¢~

" The vitsl guestinn ia vhetl:er the Crown hes eg-
tablished beyond oll presmonsble donbt thet the
acougad, and no cone elne, mat have stolen the
monay e That other perscns hrd sccess to the
gefe hatwaen the relevent dotern is indisputable
slthough the secuped, ss tostmoster,; was respon-
pible for the snfe mmd the keye, Exhibit {0,

You heve heerd the evidence from the other poot
office esmployees in this regsrd, Howaver, 1¢
is the Crowm eubmiseion tha% any rensoncble pos-
eibility that somebody other then tha asccused
hed talken the money is conclnnively nepgntived

by the behavionr of the nconeed when uneszpected-
ly regquired to oren the sefe by Mre. "hitaeside,
It im for you to coneider what ressonshle in-
ferenecas mint be drasm from his beheviour, It
ie the Crowm enrs that, taken in its totnlity,
thim behoviouyr of the acounped wng bayond nll
reasonsble dovbt the behaviounr of n ilty men
desparately playing for time, well lowvowing thet
ones 'ry, Whiteside counted the money in the anfe,
the deficiency, for which he knay he wra erimin-
plly responsible, would he revesled, "

In his judgment, he has drected himgelf in similar
tarme end arrived nt thae econelusion that he 4n setiasfied
heyond ell rensonnbls dsubt thnt the Crown mibnipaion is
correct,

Two prowmde of appenl were preecned hafore this Conrt,
One wan In the following terms -

" The lecrned triel Tudpe mirdirected the rreen-
gors in not directing them that even if they
A48 nnt pecept thot the hehaviovr of the ne-
cugzd emboagquent to 3 p.my on the 7th Febrmory,
1966 wen not conelptent with the necvped's in-

-nnemmes b were left in dovht ahont 4 the
nemmaed van phill entitled tn b cnmittted,



Fepranaaad thma, 148 dn o delmt o rny that, on
tavern] onaraaioneg in s i tdon ta the paspnee mintied shove,
tha triml Tudpe both in his sooming mp mad hia Indrmmn g,
makes 1t clear that the pilt ot the sppellont most be e~
teblighed beayond renernchla dnnht, that be aleo pointzd to
the orueclsl feee ma hoing the inferemeoe to o droem fpon
the arpellent’s bhehnvinny md thnt the Crown sose won thnk
the inference of pnilt »an estnblinhed beyond ransonsnbhle
fAoubhd,

In the atpte of the avidenes, thie was pufficient in
tha eirenratences nf thie asge, mhara the strte of the
evidencn ia meh $hnt rare then one Iinference may with
eqmnl raasson be Adram from the acceptable evidenes, no
doubt a more complete dlrection on the quastion of infep-
snces shonld he piven, 1t 4o AL1Tien)t $0 conclnde thet
thin 18 the sinte nf the evidence in thie eope, notrith-
standing thet twp of the sascpaonrs vere of opinton that
pppellont wan not milty,

The eppallemt wam rent off nt 3 p.my, &0 go end pot
the kays. "a Add nnt retnrn yntil A ¥ pmyy when n
rostal officierl mA » poliee conetnable were nent to hring
hinm, "ia explenntinn that he waa looking for tho keyas
een herdly ba ewxpacted to ha helisvad, or even to reinm n
reamnable doubhd, when he falls to g5 one mile to the texi
garags where he thoupht he might trace them, pnes to the
Club twiee where he feelp he may have lost them and frilas
to make any enguiries, ond fnils to return ma report tn
hin superior offiasr wmmtil, nfter n lopas of five honrs,
ho inr ment for, In nddition, he retarned tn the Cluh nt
5 eems end gave tha explonation that he wne acabing trone-
port to go to the nffice at n time when, necording to
Thiteside, he had been direstsd not to returm to the
office wntil the duplicete keym rrrived, e atdll a4d not
engnire for the keye, vhich, hy thet time, hrd been found
at the Club, The very faect of hie {oilure to prodiues the
keyn nt n time when money was mimeing from the seafe mat
weigh sgeinst him in these cilranmatsncen, ne moat his
fadlure tn contrnet "hitanlide on tha following Asy, rhen
duplienta kaye were expected to nevive Crom Mve, AR N
condnet, far from pusceating the Inferenera thnt he won
endeavoneing to find the kevs ~r mm nthey Inference thrt
might ha Cavournahle to bhim, ohvionely snrreata the infer-

erigm, infavonrable to him, thnat ha hod n miliy eonenfrnen
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end did not renlly wnd to pradiane tha keye, 1f he hed
them, or find them, 4f he hnd lnat tham,

In the jodpment nf this Conrd, saven hrd the Judpe
divected himeelf more fully on the avestion of the Infer-
ences that might be dramm, the concluaion mmnld remnin that,
on the acceptabls evidenge, the appellemt'r hehavionr vns
bayond responsbls donht connintent only with the emilt of
the appellant, in thnt 4% conclunsively eatablishes thnt he
knew theve wna n ghortege in the cnsh end that he was not
prepared tn admit to n ehortnpa or to offer m expleonabism,
eithar at thept tima, or mabaemently rhan the phorteps wnn
diroovared,

The other prommd regued rre ap followe i~

" THR learned trierl Jndge epecinlly divected the
gentlemen ssgemcors not to confuse "ressonnble
doubt” with "o shrdow of doubi”. In divaeeting
himeelf thot two of the gemtlemen ansmosore, who
hed found your Fetitioner not guilty, had per-
hapa eleyated "renacnsble doubt” to "n ehndow
of doubt” the lrrrned trial Tndps disrbled him-
gelf in pettirg their aid ond therefore n snh-
atantisl nimearricpe of Inatice hns noourred,

"
The trinl JIudge reonrda 4in the ndpment that hie had
given great welpght £o the apinion nf thape tro noeanenra,
snd, in differing fron them, sxnreannd the visw aet onkd in
the ground, In doing an, ha vae movely roeording hie vlew
of what may have led tha pageamors tn a dif{erent con-
clnsion, He mokes 4t clear thnt ho is snticfied there vwon
no renammable donbt rnd that that in what he mMiet eonnlder,
In exprecaing himeelf nm hae hoe, 4t 18 AiCfionlt to sos in
what menner he hns Alsabled himnelf from hnving the aid of
the sam~maorn, on the contrery, he 4n ohvionely piving
perions econgidsration tn thelir viny mMmaA pinting tha pacaible
resgson why they hove eryvived nt thalr coneclonaion nnd why
he munt differ from them,

fome refevrenece won mnde {n thn conrse of the promen k
to tha indpgment n{ thina Coprt in Pen Lal v, B (Criminnl
Appael Mo, 3/6R) 4n rhich 4t 4~ atntad 2-

" A trinl dndge woold regeire to find very moo
reaegons indaed, veflected in the evide:on,
before heing Jnetified 4n Ai€Cering from n e
snimouem opinion of the acpanenra on meh n
meeatinn of fnnk, "
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Referenge wrg nleo made to the dudoment of the Frivy
Conneild in Rharat v, R. (1959) A.C. 533 nt pe 539 -

" If the majority of (the sapessora) had
given guch sn opirlon the Judge might pos-
pibly have accepted it in preference to
hie own, At sny rate he onvld hordly
have rejected 1t withont enying why he
did oo, "

It is to be noted that in the present engse the lesrned
trial Judge ntated very clearly why he had differed

from the majority of the asscssors, Me considersd that
they had confused "rensonable donbt” with "a ehndow of

a doubt”, The judgment in Rsm Lal (supra) was consider-
ed by this Co'rt in Rom Rali v. R, ond the jvdgment of
thiz Court in tha latter csnme wana, on sppesl to the
Privy Council, referred to hy Their Lordships (Frivy
Couneil Appenrl No. 48 of 1951). In the eonrse of the
Judgment Lord Morris ssye at pege L 1~

" Though all three consicdersd that the appel-

lent wee not guilty the lecrned ndge found
him guilty, This was a strong course to
trke but there ie no rasgon to think that
the lesarned dudge Ad1d not pry full heed %o
the views of the anmessora or to the
striking ecirocumstence thot thsy were uneni-
mous in favour of scquittal, Nor ig there
reapon to think that he wos womindful of

the value of thely opinions or of thelr
quelifications to sssesn the testimony of
the various witnesszes in n osgo of this
nature, In his summing-np he had gaid that
their opiniones wonld esrry great weight with
him. The decision of the leerned Judge was
based upon his own emphntic concluairna in
regard to the evidence. "

In that ecase Their Lordships vpheld the verdict of the
loprned triel Judge snd Aismiesed the sppenl. In onp
opinion the same principlea may properly be onplied in
the preagent oose, The triel Tuden, after piving fnll
coneiderntion t» the oninion of the mojority of the
aeseasors, conclnded thet the nnly Inferenrce to be drawm
from the evidence vnps on inference of gmilt, e hnd,
in onr view, smple grounds for his finding aAnd no pond
resson has been ghown why thsat finding shonld he dlp-
turbad by this Conpt,
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The appenl 1a dieminr~d md the ommriction rnad
sentence eonfirmsd.
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