IN THE FIJI COURT OF APPCAL

Criminal Jurisdiction

Criminal Appeal Mo, 7 of 1966,

S SV US FU UO UG

BRIJ NAND MAIARAJ

Son of Ram Sarup Appellant
- and -
REG INAI Lespondent

JUDGMENT

This is an appeal against the decision of the
Supreme Court sitting at Suva dated 16th March, 1966,
convicting the appellsant on five counts of fraudulent

conversion,

At all material times the appellant was carrying
on business as a travel agent in Suva and his business
included the bhooking of =air passages snd the purchase
of air tickets, together with making other ineidental
arvangements, such as obtaining passports for travel
and entry psrmits, on behalf of eclients. For thig
purpose the clients deposited with the appellant, in
advance, the cost of the fares snd other incidental

eXpensen,

In the course of husiness four persons came to
the appellant and requested him to mokes travel arrange-~
ments on their behalf for visits to New Zealand. The
air fare to Mew Zealand was £65.10.0 per ticket, On
the 30th September, 1265, Marayan 3ami son of Chappa
Goundar paid the appellant £10 and 2 little later the
halance of £55.10.0, hoth sums in cash, and obtsined
raceipts from the appellant. The ree=2ipt for the sum
of £55.10,0, which wos dated the Lth October, 1965, was
endorsed with the dste of travel, 7th Octoher, 1965,
but the earlier reeceipt for the sum of £10 was not so

endorsed., On the 30th September Varayan Sami son of

Eam Krishna Goundar paid in cash £65.10,0 to the appellant

for a similar passape and was given a receipt endorsed
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for travel on the 7th Cctober. On the 1st October ‘
Prij Lal son cof Sukh Wandan paid to the appellant the
sum of £65,10.0 for a similar passage for his son
Faormod Prasad and the sppellant issuad a receipt to
Parmod Prasad indiceting that the travel date was also
to be the 7th Octobher, Finally on the 18th October the
appellant received from Chapan T.21 son of larvotam by
cheque the sum of £65.10,0 for s passage to New Zeslond
for his son Dirij Lal and the appellant issued a recelipt

i
endorsed to indiecate a travel dote of the 21st October,.

In each of these cases the appellant failed to
provide the air tickets and other necessary travel docu-
ments in respect of which he had received the money.

In spite of seversal enqguiries by the clients no documents
were forthcoming by the respective travel dates, 1In

due course they each requested their money back. In

the case of the two MNarsysn Samis the appellant issued
cheques post-dated to the 29th Octobher which, on present-

[a 1

ation, were dishonoured, Similarly in the case of Prij
Ial he isgcued such a cheque but in th2 circumstances of
that case the cheque wns never presented for payment.
tiowever, the evidence regarding the appellant's bank
aceount at the relevant time makes it clear that had
that cheque also been presented it would have heen dis-
honoured. 1In the case of Chagan Lal son of llarotam,
the appellant, by the hand of one of his staff, issusd
a cheque dated the 27th Octobsr. This cheque was not

']
post-dated. Chagan I»1 took it to the bank and it was

dishonoured. Chagan T21 reported Lhe matter to the
police, and in due course the sppellant was charged with
fraudulent conversion and convicted in respect of the

five sums in issue.

In this appeal the appellant, who was unrepresented
hoth in the Court below and before this Court, gave
notice of Tive grounds of appesal and at the hesring
requested leave to add a further four grounds of which
he had not given notice, namely :-

"(6) that he should be permitted to
introduce fresh evidence which
was not available to him at the
trial in respect of counts 3 and 4}

(7) that he should be permitted to
introduce fresh evidence which
wAas not available to him at the

trisal in respect of count 5;
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"(8) that the learned trial judge did H-
not permit the appellant to recall
certain witnesses for further cross
examination to cover peoints which
he had previously failed to put in
to prosecution witnesses before
opening his defence;

(9) that the convictinn cannot be sup-
ported by the weight of e vidence."

We treated the rirst two of these grounds as an
application to adduce additionsal evidence, though there
was no supporting affidavit, 7o thought it right to do
this as the appellant was not represented by counsel,
although he can hardly complain at his lack of represent-
ation when it is considered that both in the Court below
and for the purposeaes of this appesal he was offered legal
aid but rejected it. Iliowever that may be we heard his
application; the additional grounds (8) and (9) were

admitted without ohjection from Crown Counsel.

We will deal with the prounds of appeal aond Lhe

application to adduce further evidence serintim.

In respect of ground (1): the appellant states
that the learned trial Judge did not direct the assessors
adequately as regsrds the need for proof of fraudulent
intent, Ve find no substance in this contention.

Having regard to the facts of the cass and the defence
that the moneys were handed over by way of lean, there
was in our opinion an adequate direction, The lesrned
Judge s2ild, in the relevant portion of his summing up

to the sassessors -

"The essence of the offence is fraud,

dishonasty, and the esisznce of the

case is convarsion of the money to

his (thes appellant's) own use fraudu-

lently."
In respect of ground (2): the appellant alleges that he
was prejudiced in the eyes of the assessors by the de-
meanour of the trial Judge and by certain questions
which the Judge put to him., He drew attention to one
question in particulsar which was put to the appellant
during his cross examination and which the appellant
alleges was put by the Judge. This had reference to

the issue of the cheqguns which wor

dishonoured, and

was in these words :-

"Was that the action of an honest man?"
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nccording to his recollection that question was put not

We heave been sasured by Hr. MHishra for the Crown that

by the learnad judece bat by himself, and we sccept this
assurance. In no othz2r r2spsct can we find anything
in thz record to indicate any impropesr muastions or
comment by the judge which mipht in eny way have given

rise to unfair prejudiecs against the appellant,

In respect of pround (3): the appellant says
that it was unfair for the judge in his summing up to
suggest to the assessors that they might consider the
appellant's evidence to thz effect that the moneys in
question were given to him as 2 loan to bes repaid by the
igsue of travel tickets in due course an unlikely story,
e ecan see nothing unfair in the manner in which the
learned trial Jjudge put this matter to the assessors,

He made it guit2 clear thot that was a matter for them

to consider.

In respect of ground (l}): the appellant sugpests
that the learned trial judge misled the assessors regord.-
ing the date of travel in respect of count 3, namely the
receipt issned by the appellant for the sum of £10 paid
to him on the 30th September, 1965, by Harayon 3ami son
of Chappa Goundar, in that that receipt made no mention
of 2 date of travel. It is correct that the Jjudge did
not specify this i» bis swmming up, tnt we consider the
matter of no consequence because the receipt dated the
Lith October, 1965 in respect of the balance of the fare,
namely £55.10.0 was @0 endorsed., It was clear that
the total sum was received in respect of a passage to be

iv
taken on the 7th October.

As to ground (5): the complaint under this head
was that the appellant, while in the police station, but
before he wss charpged, was confrontsd in turn with the
four complainants who asked for the return of their money.
The evidence was that the appellant s2id that hs could
not pay it., In his summinm up the learned judge said
that this was an opportunity for the appellant to say
that the complainants knew very well that the moneys
had been lent to him, and the appellant said that this,
in effect, put the onus on him to prove his innocence,
We are unable to approve of the procedurs adopted at the
polire station which purported, according to the police

‘
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officer concerned, to give the appellant an opportunity
to obtain the money. In the circumstances disclosed
by the evidence it is difficult to accept that it had
any such object, and we consider that it would have
been preferable if the learned judge had not suggested
any inference from this episode. It is, however, only
a comparatively minor metter in & trisl which extendad
over a fortnight. The learned judge wes careful
throughout his summing up teo meake it quite clear that
the onus of prodf was upon the prosecution, and though
this aspect of the trisl may be open to criticism to
some extent, we are satisfied thst no miscarrisge of
justice was occasioned thereby. This ground of appeal
therefore fails,

Ve now proceed to the application to adduce further
evidence, which was formulated as grounds (6) and (7).
The basis of the appellant's case in ths Court helow
was that he had recejved the respective sums of money
not in trust to bhuy air tickets but by way of personal
loans to be repeid in due course either by the return
of the cash or hy fthe issus of tickets, The relevant
witnzses=2s denied this and the receipts given for the
money containad no indicstion that this might be the
case, However, the appellant hog produced before this
Court what purport to he two receipts signed vespective-
1y by the two WWaroyan 3amis on the 27%rd (9) Octobar,
1965, acknowledging receipt of the cheques issued to
them by the appellant on thet date in repayment of their
money. 'These receipts specifincally refer to the money
heing by way of losn. The appellant alleges that this
evidence was neot svailable to him at the trial and that
had it been available then the result might have been
different. The quesiion which we have to consider is
whether such evidence ought to be admitied now. Crown
Counsel has drawn our sttention to the case of R.v., Parks
(1961 1 W.L.R. 148Y) 2nd contends that at all times this

evidence was evailable to the appellant and thet he was
aware of its potentizl imporinnce In order to enable
us to arrive at a conclusion an to whether this evidence

wes or was not avallable to the appellsnt at the time

of the trisl we have hesrd him in evidence on the point.
f The appellant gaid thoef after his arrest his possessions
: and papers were teken frem his office by his landlady
sndplaced in a hox. Ile admitted that he was taken to

the landlady daring his time in custody in order to get
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and gone through his pspers while in custody belore the

his papers ond that he could have token the hox away

trinl, Ile refused to Ao Chis hecazuse h3 says Lthat

he considered the landlady hrd ncted in some wey jilleg~
ally in the matier snd he prefervad to require her to
attend at his ftrisl, under subpoena, and hring his papers
with her. IHe therefovse vejected every oprortuanity of
going through his pezpers and s2lecting snch documents

a2 he might require. £t the trisl he nays that his

landlady gave him a bapg of papers which she had brought
to the Court but that among these papers he 4did not

find the rec-2ipts in gquestion. He did not mention

this matter to the Court. He says thzt only after

his convietion when further papers, magazines and forms
were sent to him in the prison did he find the receipts.
That he was well aware of the sxistence of these recesipts
and of their potentiel importrnee is clesr from his cross

examination bty Crown Counsel -

"Q. When you went through the documents
which were piven to you hy !'vm. Fong,
the first night, did yow then lnow
these two receipts were not among them?

A. Yes,

R. DIid you then know that these two
recuipts were important evidence so
far as your cese waa concerncd?

A. Yes,

Re Did you then know bhat in addition to
thase documente given to yon hy tirs,
Tong vou had othar belongings locked
up in the large hox%

A. Yes.

Q. Did you reguest the l2asrned trial judre
to make these documents available to you?

A, T did.
Q. And the hox itself, you have told Their
Lordships you could have taken it to pri-

gont

A, Yes, Sir.

&

« You could have btoken the bhox and you
wounld apree that the lesrned trinl
Judge gave you an adjeurnment on sevaers)
occasions when 2 witnass was not avail-
able; e.ge a witnese wes coming from Be
and an adjournment was pgronted for a whole
ay to enable this witness to coma?

Al
43 YGS'



7e

down by the learned trial judge where
your witnesses were concerned?

"y, In fact no request of yours was turned ;Q\

A, Yes sir, that is right.

Court: Do you wish to =say anything srising
from snything counszel hez put te you®

A. No Jir.

It is plain to us theat at all times the appellant knew
where the documesnts were to be found and could have

obtained them had he wished,

Upon this ground alone we conaider that the
appellant is not, as a matter of law, eptitled to intro-
duc= this evidence st this stage. DBearing in mind,
however, that the appellant was not represented at the
trial, albeit as a result of his own fault, we have gone
further and have considered what might have besen the
likely effect upon the case if these ftwo receipts had
been put in., After careful consideration we do not
think that that svidencs would hzmve been likely mat-
erially to alter the course of the trial or to have
rajsed a reasonable doubt, Indeed, it might well have
militated against the appellant. It is quite clear
from the original receipts given by the appellant for
the moneys received that ot that stoge it was intended
that tickets wonld he issuned for travel on the 7th
QOctobher and 21st October, 1965, respectively. There
was no suggestion at that time thst the money was given
to him by way of loan. It was only 2fter the appellant
had defaulted and wos being pressed for the return of
the money or delivery of the tieckets thsat he obtained

the receipts in question [rom the two Haraysn damis,

Furthermore, the receipts were in ®¥nglish and the evidence
shows that the MNarasyan Samis were illiterate in ¥nglish

and could do little more than sign their names. 1In

these circumstances it does not seem to us at =211 likely
that this evidencs2, even if tendered, would have alfered
the result of the trial. Tor the veasons we have given
in this and the immediztely prscedlng paragraph we re-
jeeted the spplicstion of thse appellent at the conclusion

off his evidence before u=.

In respect of ground (8): the appellant ccmplained

of the judge's refusal of an spplication by him to reeall
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prosecution witnesses for furbher cross examination,
It would appear that the reason for his application
was that during his own evidence it emergsd that he
had failed to put his case in some respects to various
witnesses and he wished to remedy this., It is to be
noted that the learned judge had grented an applicstion
by the appellant to recell one witness for further
cross examination before the close of the case for

the prosecution snd that the appellant had svailed
himself fully of his right to cross exomine throughout
the triel. Having regerd to the stage at which the
application referred to in this ground of appeal was
made, we are not of the opinion that the learned judge
exercised his discretion wrongly in any way and this

ground fails also.

FPinally in respeet of ground (9): we find no
substance in this grovwnd. Th=re was, in our opinien,
ample evidence upnn which the Court below could find

s it did, and we see no reason to intervene.
T

The appenl is therefore AdAismissed,.
PE

(sgd.) T. J. Gould
VICHE-FRESTDEAT

(sgd.) ., C. Marsack
JUDGE OF APPZAL

(spd.) Jorcelyn Bodilly
JUDGHE OF AFPPEAL

SUVA,
7th June, 1966,




