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This is an appeal against tl1e decision of the 

Supreme Court sitting 8t Suva d8ted 16th March, 1966, 
convicting the appellant on five counts of fraudulent 

conversion. 

At all material times the appellant was carrying 

on business as a travel agent in Suva and his business 

included the booking of air passages arul the purchase 

of air tickets, togeth0r with making other incident1l 

arrangements, such 88 obtaining passports for travel 

end entry permits, on behalf of cli0nts. For this 
purpose the clientr, i ted with the ellant, in 

0dvance, the cost of th8 fAres end other incidental 

expenses. 

In the course of business four persons csme to 

the appellB.n t and reque:1 ted him to mnke travel arrange­
ments on their behalf for visits to New Zealand. The 

air fare to New Zealand was £65.10.0 per ticket. On 

the 30th September, 1965, Narayan Sarni son of Chappa 

Goundar p8id the appellant £10 nnd 8 little later the 

b8lance of £55.10.0, both sums in cash, and obtained 

roceipts from the appellant. The rec,3tpt for the sum 

of .10.0, whi.ch wos cloted the L1th October, 1965, W8S 

endorsed with the date of' trEtveJ., 7th October, 1965, 

hut the earlier receipt for the sum of £10 WAS not so 

endorsed. On the 30th September Narayan Sarni son of 

Ram Krishna Gounr:l8.r paid in cash ~65.10.0 to the s.ppell2nt 

for a similar pa □sage 8nd was riven a receipt endorsed 
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for trsvel on the 7th Cctober. On the 1st October 

B:i:'ij Lal son of ,3ukh !Tcindan pAi.rl to the. CTppellant the 

sum of £65.10.0 for c1 similar p8nGege for his son 
Formod Fr8.S8.d ond tllu nppe11811 t i.ss11,c,d 8 rece:Lpt to 

F8rmod Prr-i_s8.d j.ndicating H1Bt tl1e tretvel rJ::1.te r;:rn 21lso 

to be the 7th Octobr:r. ><'jn8.1l.Y on the 18th October the 

aorellsnt recr::ivecl from C}u.➔ gnn Lal son of I12trotsm by 

cher1ue thP. sum of £65. ·10.0 for r-:i p8,"1S':l/?P. to Ne1!! Ze2h'nd 

for his son nlrij Lal ,<:>nd the nppell:1nt issued 8. rr::cei_pt 

endorsed tn indicBte a travel date of the 21st Octoher. 

In each of these cases the eppellc1.nt fRiled to 

provide the ai:r tickets and other necessar,y trc1veJ. docu­

ments in respect of which he had received the money. 

In spite of several enquiries by the clients no documents 

were :forthcon,ing by tJ1r:: respective, t-ravel dates. In 

due course they eRch rAquested their money back.. In 

the case of the two Naray0n Samis the appellant issued 

cheques post-d:::, ted to the 29th Or~tolJ1~r w11ich, on 1n'es•mt­

ation, were dishonoured. Simil8rly in the case of Brij 

Lal he isoued such a cheque but in the circumstances of 

that case the cheque vm A never presented for pa,ymm1t. 

novrnver, thr:: Avidence reg8rding the appellant's bc1nk 

nccount 8 t the relev::1nt tim,~ rn::ikes it clear that h0d 

that cheque also been pres Fm ted j t r;ould have been dis­

honoured. In the case of Chagan LRJ. son of ITarotam, 

the appellant, by the hand of one of his staff, issued 

a cheque doted the 27th October. '.l'his cheque ,ws not 

post-dated. Chngim I,,:il took it to the banJc and it rrns 

<Hshononred. Ch8EAD T,,:,l I'8pOt'tr::d l:he matter to the 

polic0, and :in due conroe the t~pp8Jlant was charged vd.th 

fraudulent conversion and convicted j_n respect of the 

five sums in issue. 

In this appeal the appellant, who was unrepresented 

both in the Court be.low and be:fore this Court, gave 

notice of five grounds of nppeBl ond 8t the hec:1ring 

1·equeGted leave to B,lrl n furth-~r fou.r e:rounc1s of r.-l1ich 

he hod not p:iven noU.c-:'!, 1rnrn0l;v :-

"(6) that he should be permitted to 
jntroduce fresh evidence whjch 
r:Rs not nvo.ilable to hirn at the 
trial in respect of counts 3 and 4; 

(7) that he should he permitted to 
introduce fresh evidence which 
wns not avail8ble to him at the 
tri8l in respect of count 5; 



" ( 8) tha.t the learned t d.al judge d.id \7 
not permit the srpellont to recall 

( 9) 

certain witnesses for further cross 
examin8tion to cover points which 
he had previously foiled to put in 
to prosecution witnesses before 
opening his defence; 

th:Jt the conviction csnnot be sup­
ported hy th() weir.ht of e vidence." 

We treated the first two of these Brounds as an 

application to adduce odditional evidence, though there 

was no rmpporti.ng offirlovit. ),) thought it right to do 

this as the appellant w□ s not represented by counsel, 

although he can hardly complain at his leek of represent­

ation when it is considered tl1ot both in the Court below 

and for the purposes of this appeal he was offered legel 

aid but rejected it. However thot rnsy be we heard his 

application; the add.itional grounds (8) and (9) were 

admitted without ob;jer;tion from Cro,-;n Connsel. 

We will de8l rd.th the e:rouncls of appeal 2nd the 

application to adduce further evid1::tv~e serj_ntim. 

In respect of grouncl (1): the appellant states 

that the learned trial Judge did not direct the assessors 

adequately as regards the need for proof of fraudulent 

intent. We find no substance in this contention. 

Ha.ving rego.rd to the facts of the cns,'3 and the defence 

that the moneys were handed nver by way of loan, there 

wa.s in our opinion sn ndequste direction. 'J.'he lercn•ned 

Judge said, in the relevant portion of his summing up 

to the assessors :-

1' 1rhe er-1sence of the offence iR fraud, 
dishonesty, Pnd the C3 .:,ence of the 
cane is conv~rsion of the money to 
his ( the appell~1.nt' s) nwn use frnudu­
lently.1' 

In respect of ground (2): the 8ppellant alleges that he 

was prejudiced in the eyes of the assessors by the de­

meanour of the trial Judge and by certG j_n questions 

which the Judge put to him. He drew attention to one 

question in p8rticulnr which VJOS put to the appellant 

during his cross exnmination nnd which th~ Bppellant 

nlleges was put by the Judge. This had reference to 

the issue of the cho,,:1u··,:::i which u :ire cUshonourcd, rind 

~as jn these words :-

1"t'las that the nction of 8n honest man? 11 
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We heve been nnsured by !-lr. h)jr,hr8 for the Crown t,h8t \-i 
1:1ccording to his recollectlon t.11,ci t question v; G p 11t not 

by the learn eel judg0 b11 t by h:i r:nr-.rnlf 1 and r:e occcpt this 

assurance. In no oth:;r r?-spect C,':ln we find 8nything 

in th<:: record to indi.cDte Bny j_11rpl'op2r m1estiona or 

comment by the judge nh:tch mir,h t in on,y way h1:iv0 given 

rise to unfair prejudice against the appellant. 

In respect of grotmd (3): the appellant sa.vs 

that it was unfair for the judge in his summing up to 

suggest to the essesson; thnt they mirht consider th,3 

appellant's evidence to the:: effect that the moneys in 

questton were given to htrn 88 a loan to be repaicl by the 

issue of travel tickets in due course en unlHrnly story. 

'i'✓e can see nothing unfs ir in the manner in which the 

learned trial judge put this mntter to the assessors. 

He made it quite clP-nr Uwt th-it wr:s a matter ror them 

to consider·. 

In respect of ground (4): the appellant suggests 

that the learned trial judge misled the aosessors regc>rd­

ing the clnte of travel in respect of count 3, namely the 

receipt issnecl by the op:pellant for the sum of £10 p8id 

to him on the 30th ::; ember, 1965, hy Hrn·a.vo.n :3ami son 

of Chappa Goundar, in th8t thRt receipt made no mention 

of a date of travel. It is correct that the judge did 

not specify this :i_,, liis sun1mtnr. up, bnt we considi:;r th8 

matter of no conseqnencr:; beccrnse the recetpt elated the 

4.th October, 1965 in respect of the bal1.1nce of the fare, 

namely £55.10.0 was so endorsed. It was clear that 
the total sum was received in respect of a passage to be 

taken on the 7th October. 

As to ground (5): the complaint under th:ls head 

was that the appellant, while in the police station, but 

before he was chorgecl, rms confronted in turn with the 

four complainants who oske~ for the return of their money. 

The evidence was that tr.~ nppellant sBid that he could. 

not pay it. In his surnmj_nu up th0 Je arned judge said 

tfwt thls ws.s an opportunity for the appella.nt to s a.y 

that the complainRnts knew very well that the moneys 

had been lent to him, And the Arrellant BAid that thiA, 

in effect, put the onus on bjrn to :prove his innocence. 

We are unable to approve of the procedure adopted at the 

pol~.r~A str,1tion whi.ch p1.u·rorted, ac~or-djng to the po15-c·B 
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officer concerned, to give the appe1J.an t an opportunity 

to obtain the money. In the circumstances disclosed 

by the evidence it is difficult to accept th0t it had 

any such object 1 and we confljder that it would hnve 

been prAferr:tble if tlir:1 lAarnecl judre had not surf1estec1 

~my inference from this episode. It :is, however, only 

a compsrfltlve1y minor m8tt.er in 1;, triBl which extended 

over e fortnight. The learned judge was careful 

throughout his summing up to rnske it quite clear that 

the onus of probf was upon the prosecution, and though 

this aspect of the trial may be open to criticism to 

some extent, ·we are satisfied thF.,t no miscrn·ri8ge of 

justice was occasioned thereby. This ground of appeal 

therefore fsilR. 

We now proceed to the application to adduce further 

evidence, v1hich i,v:::is formnlntf;d ns grounds (6) and (7). 

'rhe besi~i of the appellant's cnse in the Court below 

was that he had received the respective sums of money 

not in trust to buy air tickets but by way of personal 

lNms to be repeid 1n due couPRe either by the return 

of the cash or hy thr~ ir:1sne of tickets. The relevant 

witnes838 denied thi8 an~ the receipts given for the 

money contained no ind:icc1tion th2t this might be the 

cese.. Honeve:t·, the appe1l8nt h"1 s :r;ir>oduced before th ls 

Court wlrn.t purport to l)e two recejp tn stgned r•espectj_ve­

ly by the two naru,yan 3a.m:i.s on thB (?) Octob0r, 

1965, 8clmowlF!dging rece-ipt of the cheq11eG issued to 

them by the op_rif)l) nn t on th.~) t dt1 te in repayrnent of their 

money. These receiptG specifi~ally refer to the money 

being by way of loen. 'l'lv'" s:ppell ent a thii t this 

evidence Wf:18 not ovf,1 :i l8hlA to him <::1 t the trh1l ,ind that 

hsd it been avail1:1.ble then the result mie;ht have been 

different. The question which we have to consider is 

whether snch evidenc'3 ought to he admitted now. Crown 

Counsel hes drawn our attention to the cese of R.v. Parks 

(1961 1 Vi.L,R._ 1Lj.13L1.) 8nd contends that at c1ll times this 

r-ovidence was sv~i ileble to the ~Jppellm1t encl th:::1 t ho '.".',Sts 

awa:re of its p0tr:;nti8.l impc,r·tnnee. In order to enBble 

us to Brrive ot a conclusion ao to whether this evid8nce 

wes or was not evail2ble to the Bppellant at the time 

of the trl8l ,?e have heerd hirn in evidence on tho point. 

The appellant fl~,id thr,t after h:in 8rrest hls possesrdons 

ond p8per2, w,;;re trcd,_en from his cff ice by hiR lancUady 

engpl8ced in a box. ITe admitted thBt he W8B taken to 

the landlady during t1is time in C!UBtody in order to get 
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his p8pern nnd thn t he could lw ve tu ten the box away ;2,.'() 
1v~fore the 

tr:i.81. Ile refused to do this riec01use h•3 r:w,vf; thnt 

he considered the lDnrllndy hPd r:i cte'.1 :i.n some ii'8,'f :i.1] eg­

Bl] y in th0 mt-1tter .n.d h0 pref,~n·r:d to rflqnil'fl her to 

.<,ttend 8 t his tr isl, n.ncler• subpoena, and bring hh1 papers 

with her. He therefcn·~ reject.eel eYer,r opportuni t.v of 

going through his pr"p r8 nnc.1 sc::l 8c t:i.nr;r such docurnentE~ 

1Bndlacl,y vr:: hirn 8 bn n:f pGp'JrG nhich nhe twcl brought 

to the Court but th2t mong these papers he did not 

find the rec•~ipts in question. He did not mention 

this mstter to the Court. He says trwt only after 

his conviction when further papers, magazines ana forms 

were sent to him in the prison did he find the receirts. 

'l'hat he wEis well avm.re of the existen(:e of thew; receipts 

ond of their potent511 l im:i;,ortr•rH'.e ir: eleer from his cross 

examinfl t ion b.r Crown Counsel : 

"Q. \'I/hen you w0nt throur,ih the documents 
,7hich werr::: given to~ yon hy !"rs. Fons, 
the first night, did you then know 
these two rece ts were not among them? 

A. Yes. 

Q. Did you then know thnt these two 
rec:ipts were importnnt evidence so 
for o.s ,vnur cose wns concerned? 

A. Yes. 

Q. Diel you then know Ll11:1t in 8ddltion to 
these (locnrw:mts Given tn yo1.1. by firs. 
Fnng you had o th13t' belonc ings locked 
up in the lRrge box? 

A. Yes. 

Q. Did you r'eq11.es t thr:; l•~arnerl 1;rj 81 judr;e 
to mnke these docnments available to you? 

A. I did. 

Q. And the box itself, you have told Their 
Lordships you could have taken it to pri­
son? 

A. Yes, Dir. 

1;:,. You could lrnv,-; l.Dlxen Uv~ box ond you 
·:1oulcl G[:J•8e thn t th<3 l0.ornec1 tric11 
ju 11e:e er1 ve ,you rin ndjr~,· 11T1m<,,nt on sev,n':,1. 
occ8.s ion,:i rihAn ~1 itnP-::;:; not :c1vail­
able; e.g. a l'litnrc"!i::1 wr.f1 cnrnirie from B~1 
Dnd 811 adjournment vvos crf:1nted for 1:1 whole 
day to enable this itness to come? 



11 Q. In f8.ct no request of yours was turned '\ 
down by the learned trial judge where ~ 
your witnesses were concerned? 

A. Yes sir, that is rjpht. 

Court: Do ;you wish to Hny anything 01·1s1ng 
f:r.•0:11 <1J.1.;rthinr: C01.Ul.'3(':Jl hc18 put t.0 .YOU? 

A. No Sir. 

It is plain to U8 thet at all times the appellant knew 

where the documents V.'Are to be found and could. have 

obtained them had he wished. 

Upon this Bround alone ~e consider thet the 

appellant is not, as a mGtter of lsw, entitled to intro­

duc~ this evidencP at this stace. Bearing in mind, 

however, that the appellant 1.vas not represented at the 

trial, aJ.beit as e result of his own fault, we have gone 

further and have considered what might have been the 

likely effect upon the case if these two receipts had 

been put in. After careful consideration we do not 

think that that eviden~e would h3ve been likely mst­

erially to alter the course of the trial or to have 

raised a reasonable doubt. Indeed, it might well have 

militoted againRt the appellant. It is quite clear 

from the original receipts given by the e.ppellant for 

the moneys re~eived that at that stoge it was intended 

that ticlrntR v:ould be h:snea. for trr-1vel on the 7th 

October and 21st October, 1965, respectively. There 
was no suggestion nt that time that the money was given 

to him by way of loan. It was only after the appellant 

had defaulted 2nd ~83 being pressed for the return of 

the money or cleliv1:"or,v of the t.icJ,ets t!v,t he obtained 

the rece i_p ts in question from the two nar:::1ynn dam ls. 

Furthermore, the receipts were in English and the evidenc 

shows that the Narayan Samis ~ere illiterate in English 

end could do little more than sign their names. In 

these circumstances it does not seem to us at all likely 

that this evidence, even if tendered, would have altered 

the result of the trial. For the r~Dsons we hav0 given 

in this and the immediately preceding parBgrerh we re­

jected the er.Plication 0f the flJ'r0llf:lnt at the conclnsion 

of his evidence heforo us. 

In respect of grouna. (8): the 8J:,:pellE>nt comrlaiDf'ld 

of the judge's refusal of an FII'1'lication by him to recall 
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prosecution vvi tnesses for fur tbu.r crosrc; ex8min8t:ion. 

It 1l1ould sp_perir the.t the re8.Gon. for his 8pplicntion 

was th0t dur:i.ng his own evidence it emerr!ecl. th2t he 

had failed to put his CRB8 in some resrects to varinus 

witnesses sn.d he wished to remedy this. It is to be 

n0ted tlrnt the le8rnec1 judge had gr0nted an 8pplic:::1tjon 

by the appellant to recall one witness for further 

cross examinqtion before the close 0f the case for 

the prosecution 8Ud that the 2ppel lant had ,,va :i.led 

himself fully of hls r:ight to cross exom:i.ne throughout 

the trial. Having reg0rd to the sb=1ge at which the 

application rAferred to jn this ground of appeal was 

made, we are not of the opinion that the leArned judge 

e.x:erciserl hi.n djsc:retion wrongJ.,y in on,v way nnd this 

ground fR.ils also. 

Finally in reRpebt of ground (9): we find no 

substance in this ground. There was, in our opinion, 

ample evidence upon which the Court below could find 

es it did, and we see no rRABon to intervene. 

The appeAl is thereforR ~isrnissed. 

( sgd.) •r. J. Gould 

(sgd.) IJ. C. Uors8cl, 

,JUDGfl OF APP~AL 

(srd.) Jo~elyn BodilJy 

SUVA, 

7th .June, 1966. 


