
III TH~ FIJI COllltT OF_d.:.J. .L 
Civil Juri~diction 

pi_yil s!LPP1J'll No . _.§j_ of 1 972 

Bct\lcon: 

1. J I KI JJill 
(s/o tohi) 

2 . GY ~ CH .tJD 
(s/o :a-im Rntt""?.n) 

and 

1. :1.cru u L~LA 

2 . 07~TI T i. VUG l 

n~t- of H~aring: 12 June 19 0 
D1.t_ of Judgm0nt: 27 June 1980 

JUDGMJ!JT 

M.:.1.rs2ck, J . ·~. 

Rosoond _nts 

Thi'"' is 'ln "".PP ,1 ug'1.in t -:n 'l'W1.rd of 

d7.m tgua r.i::.do ir. f .vour of th.J r i.:spond1..:nt ng inst 

th.J 9-P}loll 'lnts in the j udb -..nt o.r thv Jupr )mo Court 
.... t 17.utok:?. on i;h..,. 27th July, 1979 . 

Th" ne;tion "'..roo ... f om nn ""..ccid-nt whon 
'l truck lo'1dod with sut;'lrc'lnc c,.psizcd on 'l rough 
tr'lck no..:1.r Ihusori Vi] l 1J.go, R:i.kirn.lu . .l c~no-cuttCJr 

n!l.□-d lhiy~w3. f ::i.1 tuku w 1.s trn.v,..lli?"..g on top of th 

c-in_ lo'l.d on Lh .... truclc . Hu ~-S killvd j n th.., fctll . 
,.n ~ction 'tl'\S brou ht by th" r opond nts s 

~dministr~tors or th~ d0co1.s~d's cstnto ~B~innt tho 

~p -,lL--"..nts , 'lll...: in· n..1 ·li.6 r.cc und r s ... vcr,1 ho"l.d • 



2 . 

JudgmJnt w::1s giv0n in the Jupromo Court holding 

th!3.t tho n0gligcnc,, o:f the :-,,ppellants h:,.d resulted 

in tho do::..th of tho d.JCO'J.SO'l, but th~.t tho l3, ttJr 

was guilty of contributory n0gli,:_:;.:mc,:-; j_n pl '1Cing 

him.s0lf in ..,_ d::i.ngcrous position on top of tho cqnc . 

The learned Tri9.l Jnd.gJ c.s :-;os 3::;d the contributory 

nogligoncc of tho dcco~sod ~t ioi. Ho fix0d the 

tot::i.l d8.m.1.gos ri,t T,5600 . /~ft0r Il1-";.king a deduction 

in r,)ST;>Oct of the contributory n-.;glig, .. mco found 

niJinst thJ dccc~sod, ho g~vc judgment for thu 

sum of $3733 . It is -:i.g'l.i nst th'.J.t '"1.W8.rd th:1t the 

2pponl is brou_zht. 

Throe grounds o:r npr,>o-:.>.l w:Jrc filod, but 
o.t thu ho.:i. ring before tl1is Court cou...-i:iol for tho 

3ppollants 7,b2ndonod groiu1ds 1 ~nd 2 nnd st~ted 

th'."1.t h0 would rol y on grounds 3(a) & (b) which 

ro.';.d as f ollo .rs: 

"3. TILT tho Lonrnod Tri:11 Judgo 
erred in principle in ass~ssing the 
d ;,.IIL7.gcs in th:1:t: 

( ci,) ho 3.S scs:10d tho Rosponclont 's 
contributory n-.;gligonco at 
40i but Cl,pportion0d tho 
d'lr,1.-'.eas on 2/3/1 /3 b~sis '.lnd 

( b) ho :::-.ddod tho '1.mount 3.W:'l.rdcd 
uncl0r tho L'lw TI.Gform 
( ~1iscoll-.::i.n0ous Provisions) 
(D3ath ~nd Intorast) Ordinl,nco 
to tho ').mount '1,Wardod undor 
Comp0nsntion to 1.'.Jl'l.ti vcs 
Ordin1.nco whon it should h1.v0 
bo J::':'l subtr:-.ct ;d . " 

: !i th rogo..rd to first of those: it is 

common .::,;round th:i.t though th0 lo.-:-~rncd Tri'l.l Judge 

~sscssed the contributory ncgligoncc of the 

dccoascd ::--.t 1,0;'7 the: deduction m~dc by him on this 



ground W'\S 'lt he 'l''\tc of 33"'J"~. 
must b "n "1.djustmwnt to~ figur 

Conscqu ntly th~r v 

of thro -fifth~ of 
the.: tot-il stu:i lW'lrd ... d in'";t~ d of vvTO- t;'1ird '1"' 

out in the judgmJnt . 

1 r th r ... g'U'd o ·round 3 ( b) : :i.;. is cl .... -,_r 

th:i.t th..:rc ~r t..ro t tutory provisions u on w1ich 

'1 cl~in f or :l ,,_r,. •J i:n tho circunot"1.nc.Js of th 

pr~s C'ls~ c·~ b b"'l.s d , Th~ .r~ th L-\w R ~or· 
(riiuce,11'1.nJous Provision::;)(;.)'lth "1.nd Int0r0st) 

Ordinanc ... , C~p20 '1.n th ... C puns.,tion to avl'ltivcs 
Ordin'\nc , C"1.p . 22 . 

Th .!.'lw Rl:.i.'Or, Ordinancu d~als with 
cl"!.ims ford~ g ... s by r 0l tiv~s of ho c,ta~ o of 
deco"1.s~d p0r~ons, 1d1wrc~s tho Co WJns'\t i on to 
Rcl"1.tivws Ordln1nc • provid ...... that ~ctions ford m"'.gvo 
~.rising fror:1 ihc du"'th of p ~r!Jon sh~ll be f o the 

b1..:n~fit of tho ui fo, husb8.ncl, pn r .. nt and child of th 

p ... rson whosu d "!.th h s be n .,o cmu:.cd . J ction 2 ( 5) 
of th~ 1..._,, R~ iorn Ordin-inc:> co!1t:'.'.ins '\ p~ovision in 
hcso uord3: 

11 The right coni\ .. rrod by t .. is Ordin'1.nco 
£or tho b~n0fit of th. cst~tc~ of 
d cu~s ... d Pwrsons shLll b0 in ddit n 
to !lnd not in d1.;rog~tion of ny rights 
confcrr •d on th d.:)p n nts of 
a cc~a d PJrsons by th Co Pw :~tion 
to Rel tiv.)s Ordinance ••• " 

Thu pr ;,..n t ., r>P ''\ W'\S brour:h t by th\) 

rl.)spondcnts "A.o ~drr.inistrntors of th ... ost"'t.tc o:f 
c..,qsod" in ~ccord'1.nc- uith the L'\w R form 

Or<.lin:1.nc- • Bu~ tlwy nr v :::il::;o th n.:xt- of'-kin or tho 

d cc •OJ"'l. , .. ~d tLus thu pc ·ons uho uould b lcg'1.lly 

-...ntitl-...d to such sur.i a-J sl. tld h ~w:i.rdod undor the 
Comp ... ns'\ tion to lJl ti v ,s Ordin-mcu . Th lr.:'.J.rn .. d 



Judgu d.o..:a noi; indic _ to in his judg.o ... nt tmd "r ~ihich 

Or:lin'lncv o -:.ch i 1; ... m of the d,:,.m-,_g0s is rw~rd, 1 . The 

total of $5,600 js sot out ~s und0r: 

3pe~io.l damages 
Loss of expectation of life 
Compensation to parf"nt::: 

$ .:: r"\c 
:1>1 500 
.s,goo 
.-5600 

The special damages of ... 200 irore for fu..11.eral expenses 
a<'+11ally paid by the re n~ndents . Of the rcmai..--iin 
$5400, ..;3900 mm; L be taken ar, nn a-,,ard under the 

ComJ nns1ticn to clative Oriinan.(!e a 'ld J1500 under 

the Law Refor!TI. Ordinance . 

The quc~tio:i. for determinatio!1 of i;h.is 
appeal is whether the provision that the riel ts 
conferred by the Law Reform Ordinance "shall be in 
addi+ion to and not in derogation of any ri hts 
conferred on the dependants 1y the Comoensation to 
Relative:::. Ordinanc' -. 11 •i ves the respondents ir ... .;hi.., 

case a right to re~ovnr damages under bo~h Ordin~~ces, 

without tq.lc Lng into account one aw_p•d when nssesning 

the 0th er; in other ilOrcls, wheth1::r un awarcl under ·he 

Lau Refer. Ordin'lnce can properly here be ~dcled to an 

aw:ird under the Compens tion to R.eln.tives Orlinrince. It 

was .rgued by com1sel for reGpondent that the provision 
in S'3ction ( 5) of the Lnw Reforr.. .. Ordinance quoted o.bove 
means that the two cl.,ims are entirelr 3epar te md that 

it would be rrong i:;o set one off against the other . 

IP- ~n land the rel van~ lc~islation contain~ 
a ,omeuhat r:-imi1 ar prcv.;,..ion to that which is founl in 
the Fiji Orclinc.1.nces . D·unag')s payable under the Ii'atal 
t_ccidents Act are for the beno1·1 t of the dependants of 

th,· deceas0d . D images am:irdad u.nd r the Law teform 

( .lL;cellan\Jc.us l'rovisions) Act 1 J34, which incl.u.le 
da.II1a,&vS 4or loss of expectation oz life, are awarded ~or 



the benefit of the deceased's estate . Jection 1(5) 
of the LJW d~form Act 1934 io ~ordeJ in precisely the 
same tarm.., .... s tho." ... q ... oted from ..,e .... ion 2 ( 5) of the 
Law Reform Ordinance in Fiji . 

'That we have o d3ter!!!.ine in the present 

appeal is ,•-ietr..er that particular saving clau H? in the 
Law Reform Ordin:.Lnce enables the reapond9nt.;; to recover 
dama.g;s fro tie appellants u.~dcr each o- he rel va~t 
Ord.i nancef: ui thout any de luction bein · made in respect 
of the damag~'3 p,-yable under the other. 

The pol.nt in issue W!'1G .fully conoiclerrnJ by 

the HouGe of Lords in ~ vies v . Po.ell Du:ffryn 
~ssociated Collier .... es, Ltd . reported~~ 1942 1 All 
""S. L '557 . It WtHJ held in th ~ c:1so th'l.t, noth1-1ith
stan .... :_"' the enacti..e .. 1 .. tha-r; ri hts conferrc l for the 
benefit of the eotate of the deceased pernon~ by the 
Law Re fort Act 1cre in o.cldi tJ on to and not in 
derogation of the rights co!'lfcrred on the d er..dants 
of the ducotseJ parsons by another Act, 

"it is appropriat that any ben fit "taken 
~ 1d~:ectly by~ d pcnaar ~Yo~ 
PJ.rtj cipation in 1.11 uwarc.l. und1Jr thG L·1w 
t,.,forrn Act 01t1.,uld b , tal n into account 
in e~timatin3 the de.maees auarded ~o that 
dependant und-r the Fatal Accidento Act" 

(per Lord Mo.c:Millnn at )lage 661 ) . 

The bnsic reasoning would nrpe':lr to be this. 
In a claim under the Compensation to 1t.lat.:..vcs 
O~jina~ce wnat th relatjves are antitlod to ge"t i the 
present value of the finnncial nssistances Lhvy could 

hA.vo ezn,3ctcd to raceivo .::ro , tt • .., J-..cc.aseJ ~..ri.. nis 

lifetime. Dam--· •0 ~ayable for loss of exDccta"tion of 

lii'o would be P'lY'"Lblo to th0 in iv.red p,~rson hims ,11' 

i:f ho survive tne ,. cc~ ... eut, and not to r....is depend ts . 
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If he fail d to survivu th_n thu d~pwndants would not 
rccuivv from hlm nny propor tion of hio carnines, s 
th r • uould b.J no ~'lrnin s . As uac S"lid b.r Lord 
iright at p~ge 2: 

"Th actual t::cunisry los of each individual 
,ntitl~d to euc c3n only be ascertained by 
b~l~ncing on the one h~nd the lovo to him of he 
1utur~ p~cu.~i~ry bcnofi~, nd on th oth 4ny 
pecuniary aivantn~c which from wh:::.tovor sou.rev 
co ~s to hi by r :1son of hu doath •• • fumag..,s 
ar to l oportion~d to the . ·y rw3ul.tine 
from thu du,,th to tho ind:.tvidu:,1 . Tln inj11ry 
cui'fcre ~: the iniividual fro death 
c .... nnot b ~omput d u1thout ruf.,rcnc to the 
bc:ncfi t; 'llso accruin•" from the d oath of the 
sam individual f om h2.t v r oourc • 11 

It is to be observed t ~tin r jccting a 
oubmission by couns 1 for tho Respondents, simii~r 
to th t ~d vrinc d i n this Court, thi.?ir Lordships 1cra 

p rticul~rly influt::nc~d by th~ sp cific ex mption 

froM :icduction providod y cxpree <Jt:itutory words 

in r spcct o proco ds of lif, asaur~nc~ or from 
pcnsion3 . The ~;!.Illa provi~ions ~re ~ound in s-ction 
1 ( 1) o the Comp _ns,.tion to 1elati vos Ordinance an i 
with r •.:m c"t w think their Lordships' rcasonin · is 
oqu.:'llly pplicnble. 

In the prcs-.Jnt cna0 th...irc i CJ bun1;;1fi t nccruin 
to th r spond nts from the death in that h~ a aunt 
of $1500 pnyabJe to thcru under thu Law Reform 
Ordin nc~ IDr loss of c pcctntion of lif~ 1 ~ 

benefit D.ccruine from th1;; <leath of th0 dcc.Ja.~ed; and 
must, i.f tha principl~ o'" Davi .... s v . Pou ll )tufryn 

bo appli.. .. d, b0 deduc.:terl :from the sum comput cl to bo 
the l:o:;.3 suf:fcr ... d by th dcp,nd'lnts froc th1.. sh rs? 
of carnin_;s the::y would ho.ve rccejvod h d tho daco9.sud 

continued to live . Adduction on this rrincipl 
w s m9.ilc by Millo-O~ren C . J . j n tho case of Public 
'Truste v . P.:.-rmamand 1 O FLR 1 7 . In Char leswort 
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on 1.fegligencc 6-th 'X.l . page 1382 it is tn:tcd: 

11 
•• • Hhorc any d.Jponu.ant is [lloo bonuf'icially 

onti tlod to ::i. '3h'.lr 1 of i;l10 iccc:i.scd. 'a 01;3.te, 
since section l{5) uot d above haa not 
altor~d ~tall ~h g0~eral rule or the 
a.ssossmcnt or dam Lg•)S un l~r tho F'ltal Accident,, 
Act.J, viz: th.<it ·my pecuniary hor,...,+'it which 
:iccru .. a to ··- iJponda-:1 as a result of the 
:lcath cust bo se+ against their pccw1ia.ry 
lo:rnos suf i'crcd 1 this do1luc tion must bu m'.ld.J 
pourirl to thu uxto,1t of such enti tlcment. 11 

1s '"" r su.l t we c.re o:f the opinion th:i. t we r::mst , 
ns this Court has so ord<;.)r0d in tho Pl.3t, apply the 

nrinci~~- laid down i~ Davie3 v . Powell Du.ffryn, ~n1 
hold that thJ sum awarded as dam.:-'lgcs .for los.J of 

cxp0ct·ltion of life und::?r t-a L .. w ileform Ord ... nance 
mu9t bo 1~-.! ..1cted frorr 4v:"1 sum awarded under the 
Gomponsation to Relatives Ordimmcc . 

rr:h0!•~ wn.s no ii3p11+ <:s to t',.9 1U'lntum of 

dam3.,'~uo 'lwardcd um] •r each hoad, no th • fi,sur\jo 

fixod by ~n lcaruuJ tri~~ Judgo will b ... ~cccpt~d . 

t\ccor lingly the j ud 113nt of the Court bulow will 

b1.: vari ... J a. .. J ju1gment 0nt"'rcd in f'a-.rour o:f the 
r~spondcnts ·or tho follo ,. i11g surn~: 

!3pocial da.:n::-.gcs 
Co~pcnJation to p~cnts 
LOS8 of expectation of lifu 

Less 40% 

1 200 
S2400 
$1 ';00 

;34100 
$1640 

$2460 

Of this Stl!rl of .,2460 :::1500 less -10~ that is (:,9or> , 
should go to thiJ rcopondvnts jointl.v as ndminstrf:l.tors 

of the dece::?.sctl's o.,"__.to, anc.. "tu.1.: uc.1.lJ.nca which -s 

1560 bould be divided between th1.: r0spondants, :f[\th.Jr 

nnd mothtJr of th:: d,.,c011.scJ, in tho proportions c1s3ass.Jd 

03 ~hu trial Judge, viz: ;1160 to the father and S400 
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to thu mothor· . Rospondonts to hav0 their costs in tho 

3upremc Court a.., i.u ti~;;: J ... d0 ..icr..t of that C;ou..tt. 

1/ith rugard to costu of th~ appuul : tho point 

on -~ich this 3pp0al has partially succcodcd does 

not qppc".r, from tho Record, to hn.ve boun raisoc1 in 

tho Court b~l0\1. In o.11 tho cirr.umstJ.ncus of the 

ca&e ...... think it ri 1h4- 1;~-t ~'"'ch p rT,y should pa\· 
their oun costa of thu apponl . Th0rc wlll therefore 
b~ no ordar -s to costs . 

(sgd . ) C. C. fvbrs,ck 

PP;AL 

(sgd.) G. J. Jpcight 
JUDrE OF '\PI ~AL 

(sgd.) B. C. J pring 
JUDG g 02' ti.Pl !5AL 


