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IN TH3 FIJT COURT OF APIEAL
Criminal Jurisdietion
Qriminal ipveal No. 63 of 1979

Betweon: DICK 3UIN.K7ALdl Appellant
and
RAOGTINAM Respondent

2,7, O'Regan for ippellant
3. Chandra for Rogpondent

Date of Hearing: 23 June 1980
Date of Judgment: 27 June 1980

JUDGMENT

-T-."- B-le, d.d.

This is an appeal against convictions for
menslaughter of one Babino Papeteni and of grievous
harm to one Uillizmlﬁoeala, and of the sentences of
10 years and five years (concurrent) regpectively
imposed on the convictions. Thers was also a
#lotice of Application for Leave to Croés—&ppeal"
lodged by the scting-Dircctor pf Public Prosccutions,
alleging misdircetion of himself by the learned
firial Judge. This notico does not specify what
action the Court of Lppeal was being asked to taliu.
8 it had been held by this Court in the immediately
3?eccding case of Peter Ome v. R, ippeal 12/80 that
an ~poeal by the Crown against =2n acquittal could
B0t be cntertained, Zounsel was informed that the
8ame course would be Ffollowed in the proscnt case.
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fhis mcant that only the appeal would be congiderad.

appellant, Dick 3uinakwala, was origin-~ily
gharg.d with murder; but the learnzd Chief Justice,
who sat without asscssors, roduced the charge to
manslaughter on the ground that there had be:n some
provocation arising from the hostile attitud:s oFf theo
peoplc of the island concerned and the throats
Uttered by them,

over in the early afternoon to Billy Village; he

gays they went thers to by rice but the shops wore
not opcen 18 it was Saturday and theo community is
Javenth day \dventist. Hc wns carrying a bush

knife, After six o'clock he was able to buy the rice
and all four of them went to the beach: ha says with
the intention of returning to their island. Tuc
Villagers woere annoyed with the apnellant because o
girl Oney had recported sppellant as saying that he
Was not afraid of anyonc in the village. Rac Boo

Bhe 3cventh Day Adventist deacon went to the beach

0 mediatc, and he spokoe to appellant and his friondas,
on thc beach. The appellant and his fricnds aro
roferred to in the judgment as "Koio boys".

4 row then developed, in the course of which
appellant struck both Babino Pepeteni and Jilliam
Posnla with his knife; with the result that Pepoteni
dicd 2nd Pogala roceived grisvous bodily injurizs,.
the defence was self-defence, and in the ~ltornative
gross provocation. The lengthy Notice of pPpeal was
bascd on a submission that the verdict was unrca-
sonablc wnd could not be suprortcd having rozard to
the cvidence, -nd also that the written judzment



ol mhde it diffieculit to ascortain

Findinss both of fact wnd o law,.

r

gonsideration. According to the

donrned Chief Justice prepared ~nd
gomc five foolsecnp pages in length,

Wp Notos" aprears the following:

you of both offcncesg.”

Then lator -

sgntence you to 10 yzars!

concurrent,
gome time subscequently he signed a

»

ppclliant,

T

to filliam Posala

#Sumning Up Notes™. Towards the end

Thank both counszl Tor the

for-]l judgment" delivercd at the closc

opinion of tThis Court requires the most se
nacor

aiz

whicii

cf

gigned by the le~rned trizl Judge subsequently to his

of the hearing,

ghowed gubstantial difforcenczs from the ornl judgment

loarned Judge!

(o7

me
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It i3 this latter ground which in tho

rioug

» docurent,

ia headed

" Summing

"I accordingly find accused guilty not of
murder but of manslaughter,
him guilty of gricvous hurt and convict

I also ©ind

"Accugseds On the manslaughter charge I

imprigonmant,

On grievoug harm charge I sentence you to
5 years' imprisonment, sentences to be

document

ghey open up with the followinz lines:

le Murder of Babino Pepetoni

" DICK 3UIN'KYAL\ you arc chargcd with

Mabelled "Judgment" ~nd anted~ted that to the date

fibon wvhich he had conviebed and sontonced the

It is very difficult to undorstand exactly

Bt these "3Jumming Up Notes" are intended to be.

i

193 P.C.

2. Unlawfully did gricvous harm 219 P.C.

on the 25th day of AJugust this year."

cr



This would appear to indicate — as did, in fact, 1l
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extracts gquoted above from noar the ond of the notes -

thot whot he was saying wos intended 2s o judzmoent;

but further extracts tond to show that they were
really notes upon which = judgment would b based.

¥e¢ gquotc some of those 2xbrocts:

"(Both Counsel spelt out law on golf-defence

"Iistened carcfully to what Mr. O'Rzgan
had said; related all the evidonce.

I picturc the scene very well - small
villaga,. "

"There should b gome

law to provent
the carrying of thesc da
.3

zerous bush
knives in certain arec
or when visiting plocas

a7

'T accept doctor's cvidence. Hoe is
18 years. (He looks to be more
than 18, )"

Hig later "judgment", though, as we hve

8aid, antedatzd to the last dry of the hoaring, se

out his findings in the past tonse. For emanmplo:

"I rejocted the dofence of sclf-dofonce as

the only weapons the villagers had were o

ng
3uch 18 a village
"

t

=1

1

gtick, one coconut bronch ﬂnd 2 light canoc,

I fouwnd him guilty of minslauvghter =and
convicted him of such.”

c
the lcorned trial Judge usced his "Summing Up Notecs
Pr prt of them at least, as the basis of an oral

gidgnment delivered in Court.

Mr. O'Regan who was counsel at the trial,
ntormed this Court that he took longhnnd notes of
gudznent as it was delivercd in Court nnd it 4iff
in substantial rospeects from thesce WNotes roferred
|bove,

es give risce to the infercence that

the
ercd

to
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It is mogt unsatiafactory not to have a
propcr rucord of the Judge's directions to himsclf
an law nd findings of faclt. In tho absecnce of such
& reccord this Court iz unable to asscss the merit
0 somc 0¥ tho mattors raised on pppaal. The moin
ground advancoed was that the Judge erred on the
gaestion of sclf defence. It appears from the "Notoeg"
and ~iso from the post hoc Judgment thot the Judge
hald that the appellant could have run away; vhereas
the evidence from four witnesses -~ including a2

prosccution witness -~ is 0 vhe contrary.

Je must express strong disapproval of tho
procedure dopted in this casc by the learncd trial
Judge, which has renderced it impossaiblce for this Court
0 escortain exactly what were the Judge's findings of
fact and what was delivercd as his Jjudgmont in the

gagc, ~ judgmont which must nccessarily proced: the

passing of sentence.

In nany ecvent it is clear that thoe Judge
Passced scntence without giving the aprpellant -ny
opmortxurity of outting Torward o plea in mitigation.
#his was 2 substantial doporture from normal
practicc of the Courts and in our opinion was o
gefinitc injustice to the accuscd. Thoe chances
ghat any such plea would -have resulted in th=
gightoning of the scntence may be small; buv that
gennot deprive an —eccused purson of his right to
put forward such 2 plea.

For th: reasons set Jorth 2bove and zlso
gor the reascon that appellont was given no
ppportunity to moke a ples in mitigation boefore
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gentonce was passed, we must ~llow tho aprenl and
guash both conviections. Ais, however, thore is
Bplo evidonce upon which the 2ppellant could
HBV: be.n convicted of the offonces charged in

e course of o properly conduched trial, then it
88 tight that this Court should order a new trinl.
mgcordinsly our judgment is that the appeal is
gllowed, the convictions and sontonces guaghed,
find o now trial ordered.

(sgd.) C.C. Marsack
JUDG? OF \PPEAL

(sgd.) G.D. 3peight
JUDGS OF APPELL

(sgd.) B.C. 3pring




