
--
IN TRE FUI COURT OF APPEAL 

Civil Jurisdiction 

Civi l Appeal No . 10 of 1980 

Between: 

1 • 

2 . 

3. 

4 . 

5 . 

KALAP DEI 
d/ o Budhu 

- and -

RAM LAKHAN 
S/ O Phagu 

NARAYAN REDDY 
s/ o Venkiit Reddy 

J AS,fllNT PRASAD 
s / o Niranjan 

BANSRAJ SINGH 
s/o Balessar 

~9M°X: HRRg 

Mr . K. C. Ramrakha for Appellant 
Mr. E. C. Patel £or Respondents 

Date of Fearing: 19 September 1980 
ryelivery of Judgments: 30 . 9 . 80 

JUlX}MFNT OF WE GOUllT 

P'enry .r t 11. « 

Appellant 

Respondents 

This appeal relates t o a contract under which 
a I'\umber of sugar cane growers combined t o form a 
gang , called the Nakorokoro Portable Line Gang , f or 
the purpose of cutting sugar cane on their respective 
farms on a mutual basis for the supply of labour. 
The contract is a document commonly used f or the 
purpose , We were told the case is to be treated as 
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a teat-case at least for soma other.parties. 
There ar e twenty ei ght signatories to the contract 

which states that the parties have entered into , 
partnership for the purpose of making provision 
for the harvest ing of their respective cane crops . 
during the 1974 oane cutting season. The partie e 
all reside in or about Barara near Lautoka. Wh11st 
the form of the corltract is well drawn and appears ; 
to be adequate for the purpose, unfortu~ately, many 
spaoss have been l eft plank so the form is iaoomp1ete 
in Borne important provisions. 

There is evidence that bad weather interfered 
with normal conditions expected for ,cutting: that 
there was a lack of cutters, and, also a lack of 
trucks for cartage . ~lliatever the real causes were, 
in the event some crops , including that of appellant, 
we re not harvested . Appellant engaged another gang 
at a cost of $1 , 680 . 25 which she claimed from 

respondents . The l earned magistrate gave judgment for 
that amount l ess one-twenty-eight which he 
apportioned for her blame , making a final sum of 
$1,290.42 and costs . From this judgment respondents 

appeal ed to the Supreme Court which reversed the 
decision in the Magistrate 's Court. From that 

reversal the pr esent appeal has heen brought . By 

section 12( 1)(d) of the Court of Appeal Act appellant 
is confined to questions of law . 

Cl ause 4(a) of the contract provided as 
follows: 

"4(a) It is hereby agreed that each 
Signatory of thiS agreement shall 
cut by himself or cause to be cut 
or carry out or cause to be carried 
out such other functions by a 
substitute an amount of work which 
earns for the signatory or substitute, 
aa the case may be , an amount of 
money equivalent to the total cost 
of harvesting the crop of the 
signatory . " 
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Then followed a proviso dealing with the substitute . 

Rates of pay for each person actually engaged in 

cutting were fixed . Crops were to be harvested in 
turn in accordance with provision in that behalf but 
limited to a percentage of the crop on the first 
cutting . This ensured each had a proportion of 
cane harvested at a time earlier than would have 
resulted if e8ch crop had been completely harvested 
before pasBi~g on to the next . 

The contract provided for the appointment of a 
committee, called lithe Gang Committee", which 
comprised five members one of whom was the chairman 
and one of whom was the secretary. It alBa made 
reference to a sirdar although there appears to be no 
provision for such an appointment in the contract . The 
sirder for the 1974 season was first respondent, the 

chairman was second respondent (called the president 

in evidence) and the other three respondents were 
gang members . It is not stated who was the secretary . 

The Gang Committee were given certain powers of 
management o~ the affairs of the parties in relation 

W their activities . 

Pleanings were ordered. In the statement of 
claim it was alleged that respond en ts were the Gang 
Committee. This was admitted in the statement of 
defence. The basis of the claim made was that 
appellant's sugar cane was to be harvested under the 
supervision and management of respondents as the 
Gang Committee. The first complaint was that 
respondents were responsible for organising and 
harvesting the sugar cane but that they allowed the 
gang to disband before appellant's cane was cut . 
Further , that more than the permitted percentage 
was cut on farms which were harvested up to the time 
of disbandment and before appellant ' s crop was 
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cut and that respondents were negli~ent in failing 

to provide a harvesting programme. It i8 clear 
that the basis of the claim was breach of cont ract . 

The findings of the learned magistrate are not 
eaey to follow . Pe found that certain specific 
allegations of breaches of clauses in the contract 
bad not been proved but he went on to pose the 
question of liability and to answer it thus: 

" So the question arises what, if 
any , were the contractual duties which 
the committee members, the Defendants 
undertook to the Plaintiff to perform. 
The whole basis , it seems to me , of 
the Plaintiff ' s case is that the 
Defendants failed in their obligations 
to he r . But I do not find on the 
evidence before me any contractual 
relationship between the Committee and 
the Plaintiff which was more than the 
basic contractual relationship that 
each partner had with the other. Apart 
from anything else, as I have observed , 
the Committee members \-lere not paid for 
what they did qua Committee members . 
In my view there was no separate contract 
between the Defendants and the Plaintiff . 

. . . . . . . .... " . . 
I have sl ready eaid that I am 

satisfied that there were breaches of 
the nuties undertalron by the Defendants . 
I am satisfied that as a result loss in 
the form of extra exp ~se resulten . 
However, I have al~eady oointed out that 
this form of agreement is basically a 
co- operative venture and that each partner 
assumed duties. In my view it was the 
duty of each partner to ensure that the 
gang committee aid its job properly, and 
that a valid complete and workable system 
of operation was carried out . I do not 
mean that each partner had to supervise 
every detail of what the Committee did 
although each had a right to do so . The 
partner ship had a right to vote the 
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Committee right out if it was dissatis
fied . I QO however take the view that 
the fundamental reason that thiS case 
has arisen is that the terms of the 
agreement Exhibit C were not given effect . 
I t ake the view that it was to the mutual 
benefit of all partners, whether committee 
member or n ot , that they should have been. 
If Defendants were negligent and I find 
they were then I a lso consider that 
Plaintiff and the other partners contributed 
to that negligence. " 

\'/hat this means is, with respect, not very 

clear . However , on thiS basiS judgment was given and 
reversed in the Supeeme Court as earlier stated . The 
grounds of appeal , in the notice filed in this Court, 

contrary to the provisions of section 12(1)(d) , con
tained matters of fact . These grounds were abandoned 

before us except perhaps in respect of Borne questions 
foreshadowed in ground 1. Counsel for appellant , who 

did not appear at either of the previous hearings, 
did not seek to uphold the judgment in the Magistrate 's 
Court . 

Counsel submitted that the r emedy originally 

sought had been misconceived but that r elief ou~t 

to be granted , even at this late stage, by allowing 
the appeal and remitting the case to the ~agistrate's 
Court for a rehearing on the basis that the evidence 
disclosed a partnership and that appellant was 

entitled to an order f or accounts . 

Counsel for appellant contended that this Court 
should, in effect, direct the ~agistrate's Court to 
exercise its powers under section 27(2) of the 
Magistrates ' Courts hct (Cap. 10) which reads: 

"27 . (2) h magistrate in the exercise 
of the jurisdiction vested in him by 
this het shall have power to grant , 
and shall g rant, either absolutely 
or on such reasonable terms and conditions 
as shall seem just, all such remedies or 
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relief whatsoever , interlocutory 
or final , as any of the parties 
thereto may appear to be entitled 
to in respect of any and every legal 
or equitable claim or defence 
properly br ought forward by them 
respectively, or which shall appear 
in such cause or matter; so that as 
far as possible al l matters in 
controversy between the said parties 
respectively may be completely and 
finally determined , and all multiplicity 
of legal proceedings concerning any of 
such mattars avoided . " 

Assuming that the present contention raises a 

question of law under section 12(1)(d) , now 
available to appellant , and we do not necessarily 

concene that it does, we will proceed to consider 

whether such a course ought now to be entertained. 

The pleadings clearly hased the claim on a 
br each of contract including a breach in the form of 

negligent performance , It was Rimed solely at the 
members of the r.ommitteo . The parties, of course, 

knew that they had called the contract a partnership 
and had described themselves 8S partners . The 

contract which was the basis of the acti on so set out 
their relat1o~ship . There was nevertheless a dispute 
hy respondents ' counsel whether the true relationship 
was one of partnership . Why this arose is not clear 

but the learned magistrate held that there was a 
par tnership . However, be that as it may, that ~inding 
was not necessary for the determination of the claim 

and the relief granted had not hing to do with the 
eXistence or non- existence of a partnership . This 

finding was obiter . No such issue arose in the appeal 

to the Supreme Court. Counsel for respondents still 
contests the findi ng , 

Counsel for appellant was asked by the Court 
whether this finding should stand and his answer was 
in the affirmative . We cannot accede to this course . 

I t woUld be unfair and highly preju~icial to resDondants 
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who do not concede the point and who had no reason 
to appeal agai~9t the finding in view of the relief 
granted in the Magistrate's Court. The real question 
goes much further . Even, if there is a partnership 
contrary to the contentions of respondents , the 
relief now sought requires a finding that e ither 
the partnership has been dissolved or that it ought 
t o be dissolved . lUl parties to the contract are 

interested in any proceeding which seeks that kind of 
relief . By paragraph 13 of the amended st . .,tement of 
claim r espondents raised the issue of their personal 
liability and said appellant shoUld have corrunenced 

a representative action against all parties to the 
contract . This was sufficient to draw the attention 

of appellant to the fact that it was claimed that 
the proceedings were entirely misconceived. 

The intention of section 27(2) is that all 
matters in controversy shall as far as possivle be 

comnletely and finally determined . It refers to ~l 
such remedies or relief as any of the parties may 
be e~titled to in respect of any claim properly 
brought . The claim now made is a radical Qepnrt~re 
from the simple claim for damages for breach of 
contract which was the Bolo issue between appellant 
and respondents . The assertion of a partnersh i p was 
only incidental and the finding on it was , as we have 
said , ohiter . No question of dissolution or the 
taking of accounts could be properly brought forward 
either on the pleadings or in the manner in which 
the claim of appellant was prosecuted in the 
Magistrate ' s Court. It was not a matter then a 

controversy. The parties were sued not as partne rs 
but as organ isers and managers of the operat ions 
of the gang . For the present remedy the claim 

would have to be completely and differently 
constituted both as to content of the st~tement of 

claim and prayer and as to parties . ~his after 



8. 

it has been on appeal for the second tilDe. Moreover. 
the contrAct contains a ~de right to arbitration 
Which, although pleaded but waived in the present 
action, the parties including parties not now jOined, 
may wish to invoke . 

For these reasons we are not prepared to 
entertain the ground of appe al and form of relief 
put forward and sought at this late stage . The appeal 
therefore fails and is dismissed with costs to be 
fiXed by the Registrar . Dismissed accordingly , 

(Sgd . ) T. Gould 
Vice President . 

(Sgd . ) T . Flenry 

Judge of Appeal. 

(Sgd.) B. C. Spring 
Judge of Appeal. 


