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This appeal first came on for hearing before 
this Court on 10th July 1979. The relevant facts are 
fully set out in two sepa~ate orders of this Court 
dated 25th July 1979 and 27th June 1980 and need not 
be repeated. By order of the Court dated 25th July 
1979, the case was remitted to Kiribati High Court to 
settle a list of all persons whose lands might be 
affected by the present proceedings: to give notice to 
all such persons; and, to provide that evidence might 
be given by them personally or by affidavit before a 
Magistrate at Kiribati specially appointed for that 

purpose. It was stressed by this Court· that as a 
matter of importance further evidence by affidavit or 
otherwise as to the relevant native customs affecting 

land on Abemama would be received and considered by 

this Court. 
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In due couri.::o, thEire was forwarded to this 

Court a full staternont of the evid'ence taken at Abemama 

on 4th January 1980 befor(3 the Magistrate speciruly 

appointed by order o:f thiJ:l Court dated 27th June 1980. 

It appears that all persons likely to be affected hy 

the jtrlgment on this appeal were notified of the 

proceedings and had an opportunity of putting forw8.rd 

their evidence and their arguments to the appropriate 

tribunal. 

The hearing of the appeal was resumed before 

this Court on 2nd June 1980 when due consideration was 

given to the record of Gvidence taken before the special 
examiner; submissiotrn W( ➔ :rEi made by Mr. Ramrakha for the 

appellant and Mr. J, H. Heddy for the respondent. The 

Court came to the ecinclus:ion that before it could 

decide the appeal it would. need a full record of the 

original proceedingi::: before the Lands Court. Judgment 

was accordingly gi v,.:m. on 27th June 1980 that the appeal 

stand ad.iourned unt:LJ. the September sitting of the 

Court; meanwhile the Registrar of the Bigh Court, 

Kiribati, should forward to this Court a complete 

record of the proceedings held before the Lands Court, 

Abemama. The Registrar duly forwarded copies of 

Abemama cases heard on 27th November (case 106/71) and 

6th December 1971 (case 117/71), together with copies 

of some relevant correspondence. Both these cases 

dealt with the transaction between Bauro II, son of the 

High Chief Tekinaiti Tokatake, and Tautei Naunta. 

This Court now has before it all relevant material 

and is in a position to give judgment on the appeal. 

At the sitting of the Lands Court on 27th 

November 1971 (case 106/71) that Court approved the 

sale from Bauro II to Tautei Naunta for $230 of two 

plots of Uea lands (chiefly lands) - viz Tabonibuka 

and Teriki, (although approval to the last-named land 

was given subsequently, aB the incorrect name for this 
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plot had originally been given by Bauro II). The 

appellant was not prEiseni; at this .Court sitting. 

On 6th December 1971 the appellant, who is a 

member of the High Chief 'l'ekinai ti Tokatake 's family, 

and Tiaon appeared before the Lands Court and 

complained that the High Chief's lands were nearly 

all "sold out" by the High Chief's son, Bauro II. The 

appellant stated : 

"When Tekinai.ti was made High Chief, these 
lands remain with him and were not shared 
between us, the issues of Tokatake. The idea 
regarding the:rn lands was that they will be 
owned by the one who- became Chief. And when 
Tekinaiti wa1:1 choson as High Chief I presumed 
that no chie:fl,y lands have been sold by him. 
Now that Tokinaiti :is in the Solomons who 
is the only rnc:ognj_sed High Chief on t\bemama, 
how did our Elon Bauro get the authority to 
sell out chiefly lands in the absence of his 
father who hr: ::l tlrn only authority over these 
chiefly land el'! 11 

The President of tbu Court in reply stated : 

"I consider your proposal that you put before 
this Court to be a sound one but one thing that 
I want to inform you is that you are now too 
late since the majority of the Uea lands have 
been sold out by Bauro to people, and regarding 
your query as to the authority for Bauro to sell 
these lands, I am afra~d we cannot give you the 
correct answer only because there have been four 
Magistrates before me With whom Bauro had made 
the land tranBactions and nobody had objected. 
With the present land transactions, we have 
allowed Bauro to sell out' the lands in the 
same way that they were dealt with by the 
previous Magistrates. Had you appealed against 
the sale of the lands, we would have made our 
decision. Now that you have come to complain 
about the sale of the lands, Bauro should stnp 
now pending the determination of your claim. 
However, we cannot finalise your claim but 
this will be dealt with by the Commissioner 
when he comes. " 

/1.ppellan t appealed in respect of these two 

blocks of land Tabonibuka and Teriki sold by Bauro II 

to Tau tei Naunta, and ht::r appeal was upheld by the Lc1J1ds 

Court Appeal Panel C1n 14th February 1976 which sot aside 



the transfer. On appellant's appeal the Lands Court . 
Appeal Panel dealt wj_ th nrnnerous other transactions 

relating to the saloB of Uea 18nd s going back as far 

as 1950, Md set aside all these sales on the ground 

that lands registered as Te Uea lands cMnot be sold. 

Tautei Naunta the respondent appealed against the 

decision of the Lands Court Panel to a Commissione!' of 

the Hi.gh Court who allowed his appeal in a judgment 

dated 16th November 1976; the Commissioner in his 

judgment also ordered that if any of tl1 e other l:=md s 

referred to in the Lands Court Panel's judgment had boen 
re-transferred to Ti:? Uea then the same must be 

re-transferred to t~El rogistered proprietors. Further, 

the Commissioner pur.'})ori;ed to allow 30 specified appe2ls 

to the Senior Magi~itrato :for the year 1976 that presumably 

affected other royal landEl which had been dealt with jn 

· similar fashion. 

We hasten to point out that on this appeal we 

are concerned solel,Y' with the transaction between 

Bauro II and Tautei Naunta in respect of the sale of 

the lands Tabonibuka nnd Teriki: there are no appeals 

to this Court in respect of the other sales set out in 

the judgment of the Lands Court Appeal Panel and 

referred to in the judgment of the Commissioner of the 

High Court. 1\ccordingly, we are not concerned with 

these other sales o:f Te Uea lands nor do we propose to 

comment thereon. We are restricted on this appeal 

solely to a consideration of the sale of the chiefly 

lands Tabonibuka and Teriki by Bauro II to Tautei 
Naunta • 

. As stated in the previous orders of this 

Court, there are two classes of land in issue: lands 

held by t'he Chief a13 his own personal property, md 
Uea or chiefly lAndi'.3 heJ_d by the Chief in his capacity 

as the High Chief TG Uea and occupied and used by him 



in that capacity: lands which are not for his 

personal benefit or that of his family are held by 

Te Uea for the benef.i t of the people as a whole. 

The ~ppellant now appeals to this Court 

against the decision of the Commissioner of the Eigh 

Court. The appellant claims that the High Chief 

Tekinai ti Tokatake was resident in the Solomon Islands 

at the material time that the sale to Tautei Naunta 

was effected, and that his son Bauro II had no 

authority to make tho sale of Te Uea lands; the 

appellant also claimed that Te Uea lands should not be 

broken up or sold. ~'ho f:?I'ounds for appeal were framed 
by the appellant herw:i1f and may be briefly summarisod 

as follows: 

( a) that therE1 were a number of appeals 

lodged in rospect of the sale of P'igh 

Chief lanclB for the period 1958-1971 
of which the learned Commissioner was 

not aware. We do not propose to 

consider or deal with this ground of 

appeal as we have already stated that 

on this appeal we are restricted to 

the transaction between Bauro II and 

Tautei Naunta 9 

(b) that the High Chief, Te Uea, has no 

right to sell lands vested in Te Uea 

since they are not bis property but 

belong to the public. 

There WRS a further ground, but it was couched in VGry 

general terms and amounted to a complaint that if the 

present trend continues in respect of the sale of Te Uea 

la'1.ds tbere will eventually be none left for the 

general public or families of the High Chief. 
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Mr. Ramrakha subm:l.tted first that the 

proceedings surround.:tng tho transfer of the 13.nds 

Tabonibuka and Teriki to Tautei Naunta were 

irregular and that the matter should be referred 

back to the Lands Court for proper investigation. 

He submitted that the transfer of the lands was 

governed by Section 13(1) of the Native Lruids 

Ordinance (Cap.22) which reads as follows : 

"Subject to S13ctions 31(1) and 33 the 
Court shall hear and adjudicate in 
accordance with the provisions of the 
Lond Code app:llcable -or, where the Code 
is not applio i::.ble ~ tbe loo :Jl customary 
law, all case;!: coneorning land, land 
boundaries an] trani:ifers of titles to 
native land ri:~gis~;,3red. in the Registers 
of Native LandB nnd any disputes con­
cerning the pcE1Bo1rn:ion and utilization 
of native l?,JJ. :J. 11 

Mr. Ramrakha submi tt 3d that the Land Oo<'l.e wbicb is 

annexed to the Nativo I,ands Ordinance had no 

applicability and thnt the validity of the transfer 

should be determined in accordance with local customary 

laws; Mr. Hamrakha submitted secondly that tho 

proceedings were irregular in that the Lands rJourt 

had not "heard and adjudicated" upon the transfer mid 

that the approval by the Lands Court was purely an 

administrative act o.nd that the Lands Court had failed 

to perform its judicial function; that there had been 
.,. 

no enquiry as to customary law; that the decision of 

the President of the Lands Court Appeal Panel should be 

restored and failing restoration of that decision tho 

matter should be sent back to the I,ands Court in 

Kiribati for proper investigation as to the customary 

law. 

Mr. L8la appe o.:red on be half of Mr. tT. R. Reddy 

and relied upon the submissions made at the sitting of 
the Court on the 2nd June 1980 by Mr. Reddy. 
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Th(:i Native Lands Ordinance S,ection 4( 1) provicl es 

that titles to nativo lands registered by the Commission 

as· evidenced by the HegistE:r of Native Lands, nnd 

registered by the Court pursuant to the provisions of 

the Native Lands Ordinance shall be indefeasible; 

further that when tho Court uncl er the powers conferred 

upon it approves the transfer of native land as a 

result of causes arising subsequent to the proceedings 

of the Commission - and such transfer has not been 

varied. on appeal - the title obtained shall be 

ihdefeasible; the Land Commission apparently completed 
its duties in respect of Abemama in 1948. Section 5 
provides that nativE} lands shall not be alienated, 

whether by sale, giflit 1oaBe or otherwise, to a 
person who is not a t:r.ative; the definition of ''native" 

is set forth in the N ativo Lands OrdinMce. It is 

clear from a perusal of tlrn Land Code annexed t() the 

Ordinan co that no sp 3 oif:Lc reference is made to roye.l 
or Uea lands, excepi; :Ln the case of the island of 

Makin. It is apparent from a perusal of the Land Code 

that different consid.erations apply to the various 

islands within the T?.epublic of Kiribati in respect of 

the dealings in and sales of land~ and there are no 

less than 18 different islands governed by the Code. 

In our view therefore the validity of the sale of the 

lands from Bauro II to Tautei Naunta depends firstly 

upon local customary law, and secondly upon the 
... 

authority of Bauro II to act on behalf of the High 

Chief in making a sale of royal or chiefly lands. 

Taking the last point. first, it is clear from the 

evidence taken before the Magistrate on the 4th January 

1980 that Bauro II received authority from his father 

Tekinaiti Tokatake the High Chief to sell royal lands 

for the purposes of paying taxes. Uriam Kai teie ge.vo 

evidence b'efore the special examiner on 11rth t.Tanuary 

1 980 and said : 



"I wish to talk about royal lands according 
to my u.riderstnnding, they came down from Tern 
Binoka to Bauro and during the time of Bauro 
Timon I was than able to under stand things. 
Royal lands with Bauro Timon were few as they 
had been distr.ihuted. to people in every 
village and they remain with them from the 
time of Bauro to the time of Tokatake. li.t 
the time of Tekinaiti he took all royal lands 
from the people a .. rid put them together under 
him and gave some to Tangitang Co. Ltd. so 
that they could. cut copra from them and have 
the money from the copra and in return he .had 
a share in Trngitang. When Tangitang we.s 
abolished from Abemama all those royal lands 
returned to Tokinaiti end stayed wit:b him 
until he left for the. Solomons and then the 
lands remained with his son Bauro II. Ba.uro 
II was unable to pa.;y tax on the lands and 
that was the :r 1nson why he started selling 
those lands. 11 

In cross-examinat:ion he was questioned as fo11ows ~ 

"Q: Is it truE' tlrn·b :Sauro II sold thosf.3 
lands beCfi,.:we of the tax? 

A: I confinn this because in the first 
pJ.ace I was a soribe and telegram 
from his fatber came from the ship 
'f,ratoba' to the Lands Court which 
said: 1 I authorise Bauro II to sell 
lands because of the land tax'." 

Tautei Naunta :in giving evidence before the 

examiner said 

"In 1957 the son of the High Chief 9 

Bauro Tekinai ti (Baura. II) was often 
fined for :failure to pay off land tax 
on royal lands on the isJ.ands of Kurin., 
Aranuka and Abemama and he was fined 
by the Court for that and the rlecision of 
the Court was that if he could not pay 
the fine (meaning taxes plus penalty) 
before 6 p .m. he wiJ.l be put in jail." 

Further he said in evidence : 

• "Takabiri then telegraphed Tekinai ti 
Tokataka at Banaba when he was there 
on his way to the Solomons asking him 
whether he authorised Bauro to sell 
royal landl3 becnuse of their taxes or 
not. Tekinaiti replied and authorised 
Bauro to BE/Ll royRl lands onJ.y for their 
+.:::nrA~ 
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On receipt of' this cable Takabiri stated 
in Court approve tho sale of royal lands. 
Fad Tekinai ti refused authority royal 
lands could hi:rve 1ieen sold at very low 
prices for thoir taxes. Bauro then promised 
that he would g:ive me 20 acres and I would 
pay him for that in instalments." 

The Commissioner of the High Court in the course of his 

judgment dated 16th November 1976 said : 

If The authority of Bauro to act for the 
High Chief has not been challenged in 
these proceedings. " 

1lccordingly, in our view having regard to the c-Widence 

and the record it is clear that ~auro II had authority 

from his father, the High Ohief Tekinai ti Tokatake, 

to sell lands for th 1r: payment of taxes. It woulr'l. seem 

also from the evidencEl thnt the lands sold by Bauro II 

to Tautei Naunta wer,:: sold to enable Bauro II to pay 

taxes on the royal J_r;,nds, 1rhe Landowners Taxation 

Ordinance (Cap.53) ptov1.d.OEl that if a land owner has 

failed to pay his land tnx in certain circumstances, 

the Council cone ernerJ can take steps to have the lan'1 

in question transferred to the Council: if the t.:lX 

continues to remain unpaid for a further year, the 

Council is empowered to sell the land. It may seem 

somewhat incongruous that sophisticated legislation 

imposing a tax on lands in Abemama could co-exist with 

what appellant contends is local customary la1:7 

forbidding the sale of royal or chiefly lands. It 
... 

appears from a perusal of the legislation that Te Uea 

lands can be sold for non-payment of land tax; there 

does not appear to be any customary law militating 

against such course of action; nor does the Landowners 

Taxation Ordinance exempt Te Uea lands from payment 

of land tax. 

Mr. Ramrakha i:mbm:Ltted that unless there is 

clear evidence to thE1 satisfaction of the Court that 

Te Uea is entitled to sell chiefly lands the Court 

should hold that Te Uea had no such right. Mr. :toddy 
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submitted that sny lands registered in the name of 

Te Uea were capable of being sold, unless there was . 
proof of local custcllnary law forbidding any such 

dealings of chiefly lands. 

Halsbury 4th edition volume 12 para. 426 reads~ 

11 Il.11 customs of which the courts do not 
take judicial notice must be clearly 
proved to exist, the onus of establishing 
them being upon the parties relying unon 
their existence." 

In this case the appellant _would have the burden of 

proving that local ctrntomary law precluded the sale of 

royal or chiefly la·idB. It is interesting to note that 
in her evidence befc,rG the special examiner held on the 

4th January 1 980 wh1:1n c:m ss-examined regarding sale of 

. royal or chiefly lrn'..ci:3 1:ibe was questioned as follows: 

"Q: You want all the lands that have been 
exchan{tOd to be re-transferred back?" 

The appellant's reply was : 

"A: Only the lands exchanged by the one 
who is not the High Chief {like 
Bauro) but those exchanged by High 
Chief 'I1okinai ti .Tokatake should be 
left aa they are." 

On the question as to whether royal or chiefly ... 
lands can be sold E:Vidence was given by a lands 

scribe, Tioti Taaia, before the special examiner as 

follows: 

" I was the Lands Scribe in 19/J-8 and 
wish to point out that there was a minute 
of the decision of the Ul:-TIM./.\NE regarding 
Uea lands as Taonamaina had said. - ! do -
n·ot remember the exact wording hut J know 
that there was a minute a.bout it. (rrihe 
minute referred to was found in Minute 
Book No. 1 page Ex. 'A'). 
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Case or M:Ln. 1 ;22/ 48, this is what it 
sats: 

'The issues .of 1.rokatake should not distribute 
the lands of Bauro. They should go to the 
Uea (High Chief) 9 to Uea Lands (royal lands) 
but none to his family. The Uea (Figh Chief) 
is free to do what he seas fit on royal lands 
and also free to do what he considers fit on 
his lands from his family.' " 

GoneraJ.ly the evidence given before this special 

examiner on the 4th January 1980 ri,s to the existGnce 

of any local customnry law _permitting royal or chiefly 

lands to be sold wan Gql:liVocal; the evidence was 

conflicting, as one w:l.ttHHH:I who was present when the 

Unimane gave its denision cleposed that under that 

decision "royal larnls aro forbidden to,_ he sold". One 

witness, Berenatata R.orj ki, gave evidence that he had 

sold royal lands. '\notho:r witness, a Member of the 

Rouse of Assembly for /\1 1rnnama, cleposed that nearly all 

the royal lands on ./\bemarna had been solr1 out. A 
J...l. 

further witness, Kiri.maba, who was a member of the 

Lands Court, gave evidence that he did not know of 

any rule that Uea lands were forbidden to be sold: 

and that some Uea lands had already been sold. Witness 

Kum Orn stated that High Chief Bauro had sold several 

royal lands without interference.from the Lands Court. 

The learned Commissioner ,in the High Court in 

the course of his judgment said 

"The Panel was unable to discover any authority 
in custom or elsewhere as to the disposal of 
royal lands while the office of High Chief 
is still in existence. In my opinion there 
was very persuasive evidence of a customary 
right of the High Chief to dispose of royal 
lands. BetW£:)en 1958 and 1971 there were over 
60 cases of transfer of royal lands. There WP,S 

also an isolated case in 1950. These trans­
actions have been questioned on only two 
occasions. 'rhe first was in 1973 when in 
fi.ppeal No. 1 /7:3 (not ea. ahove) the Panel held 
that the Fi~1 Chj_ef could, subject to custom, 



deal with royal lands as he sees fit. 
The second is this. In the first case 
the appeal was about two years after the 
transaction. In this about five." 

It is not possible for this Court to held on 

the evidence, that Te Uea lands are suhject to any 

special limitations, arising from local customary law, 

in the matter of alienation. It is clear that many 

sales of land h 9 ve taken place with the full approval 

of the Lands Courti ~md :ln- one or two cases, accc,rding 

to the evidence, sucb sales have been actually negotinted 

by the Lands Court,, Buot nowhere in the evidence is it 

established that th13 approval of the Lands Court 1'1.id, 

or did not, apply i;o tbEJ sale of Uea lands. It is we 

think clear that tl!J LE1nds Court must have known 

whether or not lande, ih1:1 sale of which was submittGd 

to the Court for approva1, were, or were not, lands 

held by the µigh Chief as Te Uea. No reference is 

made in the course of the evidence to any instance where 

the Lands Court ha13 refused to confirm a transfer on 

the grounds that the lands involved are of the class 

known as Te Uea. 

In this case, however, the lands appear to 

have been sold by Bauro II for the purpose of 

obtaining moneys to pay land taxes. On the f8.cts of 

this particular case, and having regard to the evi1.ence 

it is not possible to hold that local customary law 

precluded Bauro II from selling the lands TabonihuJrn. 

and Teriki, particularly if it was for the express 

purpose of paying land taxes; further he appears to 
have had the authority of his father - the High Chief -

so to act. 



.Accordingly we d:lsmiss the appeal. In the. 
circumstances there will be no order as to costs~ 
in the hearings befc1re the Lands Court .Appeal Panel 
and the Commissioner of the High Court no costs 
appear to have been awarded • 

. Appeal dismissed. 

(Bgd.) T. Gould 

VIC13J P11BSID~TT 

(S~d.) a.a. Marsnck 

JUDGE OF 1\PPTtJAL 

(Sgd.) B.C. Spring 

JUDGE OF APPEAL 

... 


