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APpellant 

Respondent 

2.espondent was, together with his two sons , 

at all material times an owner o f a freehold piece of 

larld at l_.artintar, :-Tadi , being Lot 2 Development Plan 

1026 and comprised in Certificate of Title Registered 

as No.18653. l'his land is situated in an area which 

has been duly declared to be a IIdraina.ge area" under 

the control of the Nadi Drainae;e Board by virtue of 

the provisions of the Jraino.ge Act «;,,-p .122). In 1975 

the Nad i 0r r:!inn.g e Board (hereinafter referred to as 

"tr.. e Board 11) constructed a new drain across the so.id 

land with the object of draining surface water from a 

subdivision of land in the said draina~e area known 
as "kounta in View dubdivisi on lt

• .rlespondent waS charged 

in the I:a!.~istI'ate s I ~ourt -at Hudi 'idth two offences 

t.he particulars of" which were : 

I ____ ~_...l 
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" COffin 1 

} AIt'1'IGULARS OF eF~<' JNCE 

RilL l'fulSA.0 '. ;'03A I of Eartintar, Nadi, Landlord on 
7th day of .~pril, 1978 at I-1artintar, Nadi in the 
~"iestern .:.iivision int erfered with l"Ublic .Jrainage 
works by refusing to r emove the fence and allow 
the Hadi Dr ainage Bo;::;.rd to carry out drainage 
works and the reby acted contra ry to Section 21 (a) 
of the .jru.in:;,.ce .Act, Gap . 122 of the La"s of Fiji. 

COIJN'!' 2 

RAJ,] l:llll t)h;) G08AI of I'.'iartin tar, Nadi, Landlord 
between Je.nunry , 19"/8 and 7th April, 1978 at 
r·lartintar, :Iadi permitted animals to stray upon 
the banks a nd side walls 0 f public drain vii thin 
the jurisdiction of Nadi l)r ainage Board and 
thereby acted contrary to Sect ion 21(e) of the 
:.JrainatO;e Act, Cap_ 122 of the Laws of Fiji." 

llespondent viaS convicted of both offences and 

fined $ 100 on each cOllnt a nd ordered to pay ~50 for costs . 

iill appeal was lodeed . 'fhe 3upreme Court quashed both 

convictions. 'file p resent appeal is confined to a 

question o f law only: (vide Section 22(1) of the Court 

of Appeal Act} . 

Before the new drain was constructed across 

the respondent's l a nd water was t a ken along respondent's 

northern boun6.ary by a drain .... ·hich c onnected with a 

drain a long the eastern boundary a nd thence final l y 

dischnrgi ng into the Nadi Hiver . '.£'hese drains carried 

surface vlater from several cane farms in the vicinity . 

'lhe evidence is not cle8. r whether these drains dec.1 t 

wi th surfac e water from t h e said Jubdivision . 'l'here 

is no evidence why t hese drains were not used , but it 

was found t hat t he object of t he new drain was , as 

earlier stated , for the benefit of the I<lountain View 

Subdivision. Lhere is no claim that appellant's land 

required any drainar;e facilities other than those 

already in existence . ''::'~ e new drain is some ten feet 

... 
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wide, at least in some places , and appears to be an 
unfenced open drain cuttinc across the land. Respondent 
and his sons have at all times objected to the construction 

of this drain and to its presence on their land . 'rhey 

havelindered the servants of the Board in its attempts 
to maintuin the drain . Stock belonging to respondent 

were grazed on the said land . It was held that this 

otock had grazed in the drain and on its banks causing 
erosion. It is difficult to unders tand how this stock 

"strayed n since it was ab·rays on the land in the 
possession of respondent . In the vie"l we have formed 

this is unimportU!'l.t. 

J\.t tl1e trial counsel for responden.4;; raised, 

as a defenc~ , a claim that the Board had no lawful 

authori ty to construct and maintain the said drain 
over the land of the respondent. 'l'he onus, of course , 

was on the i3o~\rd to esta.blish its authority. 'fhe 

na tu re of the right wh ich the Board claimed must be 
carefully examined . It is to enter upon and. establish 

on the land of respondent a drain in respect of \ofhich 

respondent was bound to receiye and allOW the flow of 

surface water [rOID ·,.,hat appears to be hi("per land, 

namely, the land of the l·lou..'rltain VieH 3ubdivis
ion

. 

~'Urther that the ·Iloard had a lawful. right t o enter 

upon the lanu of respondent for various purposes 

includinP, the maintenance , widening, clearing and 

o l;her ope:-ations in respect of the SD.i·i. drain and 

also that respondent was liable if he suffered or 

permitted any of his animals to "stray" upon the banks 
or side wallS of the s uii drain such drain being unfenced. 

i'his waS a. considerable burden imposed on the use of 

respondent'S l and unlimited as to time. If such a 
rich t to the use of responden t ' s land had been lawfully 

established by the Bo~rd then clearly the right of 

respondent to the sole possession a'rld use of his land, 

guaranteed by a Land 'l'ransfer title, viaS eroded or 

diminished in a substantial manner und a substantial 

burden, unlimi t ed'us to time , was imposed . 
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l1f1e ooar1 claimed that it had authority to 

IDpose that burden on respondent's title by virtue of 

the provisions of the Orainaee Act . Counsel for 

respond en t contended "that such a burden was a 

deprivn.tion of the ri~j1ts vested in respondent as the 

o "mer in fee simple of' the said l.and and that he was 

en-'vi tled La tr~e protection of J •• rticle 8 of Chapter 11 

of the Consti t'ltion and further that any such right as 

claimed vIaS void by reason 01' .\rticle 2 t..'hapter I of 

the ConGti tution. 

Hrticle U, so far. as it is necessary to cite 

it for t.he purposes of counsel's arcument, provides: 

!l8. (1) l~o pToFert..y of ~y description shall be 
cOl!ll-lulsorilj t.aken po ~;Gession at', and no interest 
in or l'i,;ht over property of any description shall 
be cOIupul:.Jor lly ac r.{ uired, except under Lhe authority 
01' u lU'f1 Lbat -

(a) requires the ;;J.cqll..irine authority to 
eive reasonable notice of the intention 
to Lake possession of , or acquire the 
inte:!.'est in or ri(~ht over, the property 
to any person owning the property or 
h:J.vin !~ any otner intel.~cst or richt therein 
that would be o.ffected by such takine of 
possession or <:3.cquisition ; 

(b) requires tile acquirine au tl"_ori ty to apply 
to Lhc supreme Court for W1 order 
Ll.uthorisin{,; such takin,"",: of possession or 
:lc

1
uisi I; ion or Lo apply thereto within 

t., ;-d. rty ::h.:.ys of ouch takin~ of possession 
Cor such un oruer ;.lS aforesaid ; 

(c j re' !u ir0G Lhe .iuprc:ue '~ourt not to grant 
::iuch an order unless it is satisfied that 
t.he takin~ of :possession or acquisition is 
neceGsary or expedient in Lhe interests of 
defence , public sufety, public order . 
yublic morality, public health , town and 
country pl~.nninc; or utilisation of any 
property in such a ma nner as to promote 
.Lf"!e pULJlic benc±,i t; 11 

. .l'hen fo..ll.o-~[ very limi ""ted. rie;hts ir. respect of paJrment 

of U2.!~:..:. : ~eS , corr:.pens:..ltion end costs • 
It i1as not been 

• ________________ ~ __ -1 
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contended b.y counsel for appel lant that the Drainage 

Act complies vd th these provisions - it plainly does 

not . 

1'Wo f\U"ther questions arise. Jirst, was the 

right exercised by a~)pellant to conatruct and maintain 

the said drain over the property of respondent Ita right 

over property of any description" within the meaning of 

,Article 8 (1 ) . duch a rie;ht so to use the land of 

respondent dimi nished his unlimited right to sole 

possession and use of his land . It imposed a burden 

which would encumber his title and "'hich would affect 

the title \'lbich he could pass on to a purchaser o r 

lessee . \Ie h.'lve no doubt bu-t that it was a "right 

over property'1 \·,itllin l.he true me aning of li.rticle 8( 1 ) . 

iV 

lIex t \"as i t compulsorily acquired . 'fue only 

evidence is -that of r e spondent who said he objected to 

the drain throughout . 'l'h i s appears to rel ate to its 

construction as v/ell as all subsequent steps to maintain 

it . '.I.'he prosecution call ed no evidence on this question . 

:l'h e Ean;is trate .f'ound : 

11 .b'rom tile time w hen the Ea RI'd put in this 
drain, ~he defend.ant and his sons have objected 
co its presence and have hindered the Board in 
its attempts to maintain this dr ain . " 

the uuruen Has not on respon·-1ent to prove 

that t h e srrid riCht viaS compulsorily acquired , it was 

on tl le _Ho ard i..o prove t h at the 1:1cquisi tion did not come 

Hithin .. u-Licle cl once that quest i on waS raised by the 

defence . t h e proper findin.{~s on the evidence a r e that 

the riGht claimed over the land of respondent was a 

ric;ht ov~r proper Ly within the t r ue meanin~ of .;rti c le 

8(1) and thnt the Jjoard ' s purported acquisition of that 

ri 0ht came within the '-lO r ds "compulsorily acquired" 

upon their true construction and fur ther that t he 

Board has failed to prove that SUC!} e..cquisi tion was 

under the authority of a laYl ".'nich complied with the 

..... ----------------------~-
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requisites laid down by Article 8 . Accordingly the 

respondent has proved that the actions of the Board 

in purporting to acquire such riGhts prima facie 
deprived him OI the protection which .... m.s extended by 

reaSon of .• rticle 8 of the c.:onstitution. 

'fue learned Judge on appeal held that 

~ection 9(f)(ii) of the ~ainage ~ct was ultra vires 

the Constitution. In the Ka~istrates Court respondent 

rai~ed the defence of protection by reason of Section 8 

of" the Constitution and 81so a claim of right Wlder 

;3ection 8 of the :l'enal Gode . '::acr.. point was rej ected 

.... lithout a ny exuminatior. of the relevant law . On appeal 

to the Suprene Gourt:tillia.rr.s J • dealt in some length 

~! 

wi th ,jection e of the ~onsti tutior .. and made the finding 

above set out. Jud':"'Toent irlR.S deliver~d by the I\:aeistrate 

on Jepterr.ber 13. 1979 and by the Jupreme Court on Larch 

28 , 1980. '-'.'he case on appeal to this Court waS listed 

for the si ttin/~s in Jeptember 1980 but it HaS taken 

from t he lie t; by tile p;;;.rt i es . 

It appeared to this 00urt at the present 

hearin!.; that an important ques tion aro~e on the effect 

of the provisions of tho _;/iji Independence Order 1970 

relatir~c to 11 existing la"'s tI. 'rhe Dr2.inage Act came 

Hi thin the definition of "existir.:,; l aws ". Nei ther 

counsel adverted to these provisions but the 00urt 

raised the point at the conclusion of respondent's 

ar£.,f'\Jlllent. .,jome submissiono were then made by cO'.lnsel 

for responaent. Counsel for appellant made no submissions 

in reply . '1'he mD.tter is one of importance, and , after 

due considerution this ..:ourt considered thnt it was not 

in a position to make a proper determination without 

full ar.£llmer.t but such arLrument "/ould have to be 

postponed until its next sittine s • 

it was the duty of appellant to satisfy the 

Court that the defences of respondent, nnmely, that he 

was protected by section 8 o f the Constitution and 
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that he had a claim of right were not tenable. Both 

questions \Olere left in such an Wlsatisfactory state 

that the appeal could not be disposed of. Respondent 

is, as a mutter of justice, entitled to the disposal 

of a prosecution VTh ich has been the subject matter of 

appellate adjudica,tion since l·:arch 1980. The present 

position is no fault of his . 'lhe real issue is one 
of title, naw.ely , has appellant lawfully acquired over 

respondent's property, the right to construct and 

maintain u drain to the detriment of respondent? There 

is ample civil jurisdiction for both parties to have 

this rigl1t detennined so appellant cannot be prejudiced 

in C?ny way if the present proceedings are now terminated 

by reason o f its failure to meet adequately two 

substantial matters which it, as prosecutor, was called 

on to meet. ,'ie consider the proper course is to 

dispose of the proceedinr;s at this stage by dismissing 

the present appeals. 'lhe question of the validity of 

Section 9(f)(ii) of the :Jrainage "ct can be determined 

in appropriate proceedines • 

. ~ccordingly we dismiss the appeal • 

. . . . . . . . . . . . . . . . . . . . . . . . 
Vice President 

-------,at~: -;-; 1;/----
Judge of Appeal 

• 
-_ 7C __ .... .. ... ~ - .... ..... . 

Judge of Appeal 

• 
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