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Henry dese

tZespondent was, together with his two sons,
st 21l material times an owner of a freehold piece of
1and at lLartintar, adi, being Lot 2 pevelopment Flan
1026 and comprised in certificate of title Registered
as No.18653. Lhis land is situated in an area which
has been duly declared to be a wdrainsge area' under
the control of the Wadi orainage Board by virtue of
the provisions of the Jrainage Act (Cap.122). In 1975
the Nzdi Dreinage Board (hereinafter referred to as
ngne Board") constructed a new drain scross the szid
1and with the cbject of draining surface water from a
subdivision of land in the ssid drainage area known
as "kountzln View Jubdivision". Respondent was charged

in the Lagistrates' Court at Mudi with two offences

the particulars of which were :




v COUNT 1
PARTICULARS CF CFFiINCE

RAII PRASAD 0O3AI of Martintar, Nadi, Landlord on
7th day of april, 1978 at Martintar, Nadi in the
Western vivision interfered with lublic DJrainage
works by refusing to remove the fence and allow
the lladi Drainage Board to carry out drainage
works and thereby acted contrary to Section 21(z)
of the Jrainage act, Cap. 122 of the Laws of Fiji. '

COUNT 2

PARLICULARS OF OrfuNCE

Rald FRASAaD GOSAI of Martintar, Nadi, Landlord
between January, 1978 and 7th April, 1978 at
Martintar, Nadi permitted animals to stray upon
the banks and side walls of public drain within
the jurisdiction of Nadi Drainage Board and
thereby acted contrary to Section 21(e) of the
Jrainsge Act, Cap. 122 of the Laws of Fiji."

Respondent was convicted of both offences and

]
fined $100 on each count and ordered to pay $50 for costs. 'i
in appeal was lodged. The Supreme Court quashed both
convictions. The present appeal is confined to a J
question of law only: (vide Section 22(1) of the Court H
of appeal Act). d

Before the new drain was constructed across |
the respondent's land water was taken along respondent's
northern boundary by a drain which connected with =2
drain alons the eastern boundary and thence finally
discharging into the Nadi River. These drains carried
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surface water from several cane farms in the vicinity.
'he evidence is not clear whether these drains dealt :
with surface water from the said subdivision. There

is no evidence why these drains were not used, but it
was found that the object of the new drain was, as
earlier stated, for the benefit of the Hountain View ﬁ
Subdivision. [here is no claim that appellant's land
required any drainage facilities other than those

already in existence. ‘he new drain is some ten feet
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wide, at least in some places, and appears tO be an
unfenced open drain cutting across the land. Respondent
and his sons have at all times objected to the construction
of this drain and to its presence On their land. They
have hindered the servants of the Board in its attempts
to maintain the drain. Stock pelonging to respondent
were grazed on the said land. It was held that this
gtock had grazed in the drain and on its banks causing
erosion. It 18 difficult to understand how tnis stock
ngtrayed" since it was =2lways on the land in the
possession of respondent. In the view Wwe nave formed

this is unimportant.

At the trial counsel for respondent raised,
as a defence, 2a claim that the Board nad no lawful
authority to construct and maintain tne said drain
over the land of the respondent. he onus, of course,
was on the Board to egtsblish its authority. The
nature of the right which the Board claimed must be
carefully examined. It 1is to enter upon and establish
on the land of respondent a drain in respect of which
respondent was bound to receive and allow the flow of
surface water Lrom what appears tO be hisher land,
namely, the 1and of the ijountain View subdivision.
wurther that the Board had a 1awful right to enter
upon the land of respondent for various purposes
including the meintenance, widening, clearing and
other operations in respect of the said drain and
also that respondent was 1igble if he gsuffered or
permitted any of nis animals 10 ngtray" upon the banks
or side walls of the segiddrain such drain being unfenced.
’his was @ considerable purden imposed on the use of
respondent's 1and unlimited as to time. If such a
right to the use of respondent's land had been lawfully
established by the Bourd then clearly the right of
respondent tO tne sole possession and use of his land,
guaranteed by @ Land pransfer title, was eroded or

aiminished in a substantial manner and a substantial

burden, unlimited as to time, Was imposed.
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The fosrd claimed that it had authority to
impose that burden on respondent's title by virtue of

the provisions of the Jrainsce Act. Counsel for

iy

resvondent contended that such a burden was a

deprivation of the rigzhts vested in respondent as the
owner in fee simple of the said land =nd that he was
entitled to tre protection of irticle 8 of Chapter II
of the Constitntion and further that any such right as
claimed was void by reason of irticle 2 Chapter I of

the Constitution.

article 8, so far as it is necessary to cite

it for the purposes of counsel's argument, provides :

ng, (1) Lo property of wny jescription shall be
compulsorily taken possession of, =nd no interest

in or rigsnt over property of any description shall
be coupulsorily acgyuired, except under the authority
of z luw Lhat -

(a) requires the ucguiring zuthority to
zive reasonable notice of the intention
Lo Lalke possession of, or acquire the
interest in or right over, the property
to any person owning the property or
hiving any otner interest or right therein
that would be offected by such taking of
possession or acquisition;

(b) requires tne acquiring autrority to apply
to the Supreme Court for zan order
suthorising such takin~ of possession or
scquisivion or Lo apply thereto within
Lhirty dzys of such takings of possession
‘or such an order us aforeszid;

(¢, rejuires Lhe supreume tourt not to grant
such un order unless it is satisfied that
ine takinz of possession or ascguisition is
necessary oY expedient in the interests of

" defence, public sufety, public order,
public morality, public health, town and
country planning or utilisation of any
property in such a manner as to promote
the public penefits"

then follow very limited rights in respect of payment

of WUanm./es, compensution and costs. 1t has not been




contended by counsel for appellant that the Drainage
Act complies with these provisions - it plainly does

not.

wo further guestions arise. First, was the
right exercised by avpellant to construct and maintain
the said drain over the property of respondent "a right
over property of any description" within the meaning of
irticle 8(1). duch a right so to use the land of |
respondent diminished his unlimited right to sole
possession and use of his land. It imposed a burden
which would encumber his title and which would affect
the title which he could pass on to a purchaser or
lessee. e have no doubt but that it was a "right

over property" within the true meaning of srticle 8(1).

lNext was it compulsorily acquired. The only
evidence is that of respondent who said he objected to
the drain throughout. This appears to relate to its
construction as well as all subsequent steps to maintain .
it. <he prosecution called no evidence on this guestion.

S S N T R

he Kagistrate found :

ﬁ

i #rom the time when the Board put in this
drain, the defendant and his sons have objected
to its presence and have hindered the Board in
its attempts to maintain this drain."

mhe burden was not on responient to prove
that the said right was compulsorily acquired, it was
on the soard to prove that the acgquisition did not come
within article 8 once that question was raised by the
defence. 'e proper findings on the evidence are that
the right claimed over the land of respondent was a
right over property within the true meaning of Article
8(1) and that the Board's purported acquisition of that
right came within the words "compulsorily acquired"
upon their true construction and further that the
Board has failed to prove that such acquisition was

under the authority of a law wnich complied with the
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requisites laid down by article 8. Accordingly the
respondent has proved that the gctions of the Board
in purporting to acquire such rights prima facie
deprived him of the protection wnich wvas extended by
reason of .rticle 8 of the Constitution.

The learned Judge on appeal held that
Jeetion 9(f)(ii) of the Drainage Act was ultra vires

the Constitution. In the Magistrates Court respondent
raised the defence of protection by reason of Section 8
of the Constitution and also a claim of right under
Section 8 of the renal Code. udach point was rejected
without any examinztion of the relevant law. On appeal
to the Supreme Court williams J. dealt in some length
with section 8 of the Constitution and made the finding
sbove set out. Judgment was delivered by the Magistrate
on september 13, 1979 and by the Supreme Court on l.arch
28, 1980. +he case on appeal to this cJourt was listed
for the sittincs in September 1980 but it was taken

from the list by the parties.

1t appeared to this Court at the present
hearine that an important question arose on the effect
of the provisions of the iji Independence Order 1970
relatirs to "existing laws'. The Dreinage Act came
within the definition of "existing laws". Neither
counsel adverted to these provisions but the Court
raised the point at the conclusion of respondent's
arsument. some submissions were then made by counsel
for responaent. Counsel for appellant made no submissions
in reply. “he maotter is one of importance, and, after
due consideration this Jourt considered thet it was not
in a position to make a proper determinaticn without
full argument but such argument would have to be
postrvoned until its next sittings.

[t was the duty of appellant to satisfy the
Court that the defences of resrondent, namely, that he

was protected by section 8 of the Constitution and
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that he had 2 claim of right were not tenable. Both
guestions were left in such an unsatigfactory state
that the appeal could not be disposed of. Respondent
is, as a matter of justice, entitled to the disposal

of a prosecution which has been the subject matter of
appellate adjudication since liarch 1980. The present
position is no fault of his. The real issue is one

of title, namely, has appellant lawfully acquired over
respondent's property, the right to construct and
maintain a drain to the detriment ofrespondent? There
is ample civil jurisdiction for both parties to have
this rirht determined so appellant cannot be prejudiced
in sny way if the present proceedings are now terminated
by reason of its failure to meet adequately two
substantial matters which it, as prosecutor, was called
on to meet. e consider the proper course is to
dispose of the proceedings at this stage by dismissing
the present appeals. 'The gquestion of the validity of
Jection 9(f)(ii) of the Drainage ict can be determined

in appropriate proceedings.

accordingly we dismiss the appeal.

Vice President

Judge of Appeal
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