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JUIJGME:NT OF THI:; COUHT 

Spring , J . A. 

This is an appeal .f rom t he Supreme Court 0£ 

Fiji s i tting at Lautoka gi ven on 8th May, 1981 . The 
appellant , Na t ive Land Trust Board , is the lessor under 
a cer tain agr icultural native l ease granted by it in 

resp ect 0£ 19 acres 3 r oods of agricultural land situated 
at Ba ; t he lease was registered on 7th November, 1966 , 

under ~o . 12513 ; the respondent is the lessee. The lease 
is for a tenn 0£ 30 years from 1s t January, 1963; the 
l ease is dated 18th Octobc;·, 1966 ; the r ental f or the 

initial term is £22 . 6. 4. Clause (1) o f the lease provides: 

" ( 1) 1'he rent shall be subject to reassessment 
in the years 1988 to a maximum not exceeding 
slx (6) per centum of the unimproved value 
of the land.'' 
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2 . 

'l'he circumstances g1.v.1.ng rise to this appeal may 

be briefly stated. On 29th December , 1967, the Agricultural 
Landlord and Tenant Act (hereinafter called "the Act") was 
passed into law. 1'he Act deals exclusively with rights and 
oblie;ations of landlords and tenants of agricultural lands . 

The preamble to the Act reads: 

"An Act to provide for the relations between 
Laudlordti ard. Tenants of Agricultural Holdings 
and .for matter s connected therewith." 

It is however much more than toot ; tre main 
object of the Act appears to be the affording to a con­
siderable degree security of tenure to tenants of 
a gricultural land to provide for their welfare and , no 
doubt , for the advancement of agriculture generally in 
Fiji . Section 3(1) of the Act provides that the Act shall 
apply to all agricultural land in Fiji with certain exceptions 
which a r e of no importance in this appeal . Section 3( 2 ) 
rea ds 

11'l'he provisions of this Act shall prevail 
notwithstandine the provisions of any con­
tract of · tenancy created after tre commencement 
o f this Act . 11 

~ection 9 (1)(g)( i ) arxl (ii) of the Act reads : 

119(1) The foll owing conditions and covenants shall 
be implied in every contract of tenancy of 
an agricultural holding subsisting at or 
after the commencement o f the Ordinance .••.•..• : 

{g) on t he part of both -

(i) in relation to contracts of tenancy 
made a f ter the commencement 0£ this 
Ordinance , that the rent shall be 
liable to reassessment at the expiry 
of the fifth year of the term of the 
tenancy and thereafter at the expiry 
of each successive period of five years , 
on either party to the agreement, serv­
ing notice or the party at least three 
months prior to the expiry of the five 
year period that he requir es the rent 
to be reassessed; 



(ii) i n rel ati on tp contracts of tenancy 
subsisting at the commencement of the 
Ordinance , that the rent shall be 
liable to reassessment at any time on 
either party serving not less than three 
months notice in writing on the other 
par ty that he requires the rent to be 
reass.essed , and thereafter , after each 
s uccessive period o f .five years, on 
either party servi n g a notice in writing 
on the other p arty a t least three months 
pri or to the expiry o f each such five 
yearly period, that he requires the rent 
to be reassessed. " 

On the 13th May , 1980 , a notice under section 
9 ( 1 )( g )(ii) of· the Act was sent by appellant to the 
respondent advising that the rental under his lease No. 12513 
had been reassessed at $275 per annum , such reassessment of 
rent to apply f rom 1st September, 1980. No a greement was 
reached between appellant and respondent over the reassessment 
of r ent and pr·oceedin~s wer.e insti tuted by appellant to have 

the A6 clcul tural 'l'ri bunal assess , f"ix and certify the rent 
in accordance with the Act . 

1 t i s agreed that tre reassessment was not made in 

accordance with clause (1) of the lease . 

The respondent issued proceedings ott:; of the 
Supreme Court seeking a declaration that appellant was not 
empowered t o reassess . the rental payable by tm respondent 

under the said lease except in accordance with the provisions 
of clause ( 1) ther eof . 

The learned Judge in the Court below hel d that 

the express statutory provisions of the Act did not override 

the t e rms of the l ea se and that the appellant was not entitled 
to reassess the rent unti l 1988 in accordance with the provisi­
ons o f the l ea se . 

'fre appellant has appealed to this Court and the 
nub of the appeal is whether the reassessment of r ental 

proposed under section 9( 1)(g) (ii) of the Act was lawful and 

overrides the provi sions o f the lease No . 12513; this i s the 

question we are asked to determine . 
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Sir John Falvey Q. C. for appellan t submitted 
that section 9 ( 1 )( g )( ii ) was expressed in c lear t erms and 
that t here was no repugnancy between i t and sect ion 3( 2 ) 
of the Act ; section 3( 2 ) provides that in respect of contracts 
of tenancy coming into force after the passing of the Act 
there shall be no contracting out of t he Act; ~ection 9 ( 1 ) 
provides in mandatory terms t hat certain conditions arrl 
covenants "shall II be implied in "every c ont ract of tenancy" 
o.f an at~rlcul Lural holding subsisting at, or, aft e r t h e commence­
ment of the Act i ncluding a pr ovi sion that the appell ant was 
empowered to have the r ent r easses sed upon due notice being 
given and that these conditions and covenants were i mported 
into the lease by virtue of t he Act . 

l"tr . Sahu Khan f er respondent submitt ed t hat 
section 3( 2 ) of the Act clearly stated that i f any con t racts 
of t enancy of agricultur al l and created after the coming 
into force of . the Act were inc onsi stent wi th t he Act t h en 
the provisions of Lhe /tct would prevai l , and , t hat i f the 
Legislat ure intended that the provisions of the Act should 
prevail over contracts o i' tenancy 01· agricul t ural l arrl 

subsisLing on 29th December , 196'l , lt could h av e so en acted 
this provision in section 9l tJ ( g ) ( ii ) . 

Counsel r eferred aJso to sections 13 , 60 , 23(2 ) (b) and 
63 of the Act which he claimed supported his argument that 
the implied terms mentioned i n section 9 (1 ) of the Act would 
only come into effect when no contrary express provis i ons 
were contained ln the contract o f tenancy; he a l s o cla imed 
that section- 9 ( 1 ) was r epugnant to , and ambiguous wi th, other 

s ectior.s in the Act . 

Section 9 (1)(g )(ii ) i s a statutory r equirement t hat 
there.· shall be implied i n every subsistini~ contract of t enancy 

of agricultural land as at 29th -December , 1967 , a provi sion 
that the rent payabl e thereunder shall be l iabl e to reassess­

ment at .ony time on either par t y s ervirg not less than 3 mont hs 
notice on t he other that it i s desired t hat the r ent be r e-

assessed. 
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J,dmi ttedly the inclusion of the provisions of 
section 9 ( 1 )( g )(ii) into subsisting contracts of tenancy 
of agricultural land by statutory direction is a substantial 
interference wi t h the parties ' contractual arrangements . 
However , the Act was passed by ParLiament in its wisdom, 
no doubt , for the benefit of Fiji and to aff ord some security 
of tenure to cane farmers; the effect of the Act is to 
impose a certain "status" on agricultural land in Fiji which 
binds both the landlord and tenant and any other person 
having dealings therewith. 

The Act contains many provisions which are 
revolutionary; for instance section 7 of the Act provides 
that every contract of tenancy under the Act can only be 

terminated in the manner prescribed by the Act . Secti on 
7 r eads : 

"7 . Except i n the manner provided by this Act -
( a ) no contract of tenancy o.f any agricultural 

land subsi sting at the commencement of this 
Act or thereafter shall be terminated by 
the landlord.or by the tenant of such land 
wit hin the term f i xed by such contract or 
durine an extension granted in accordance 
with the provisions of this Act; and 

(b ) no contract of tenancy of any agricultural 
land creat ed after the commencement of this 
Act shall be t er minated as aforesaid within 
the minimum term specified in section 6 . 11 

Section 4 of the Act is likewis e revol utionary; 
a tenancy can be one implied or presumed to exist by 
operation of law; secti on 4 r a i ses a strong presumption 
of a tenancy in favour of persons who were, when the Act 
came into force , occupying a gricul tural land for a period 

of 3 years or more albeit that such occupier s may hold no 
titltJ 1-o such lurid ; in these circumstances an occupie r of 
agricultural land qan obtain security of tenure which may 
never have been in cont~mplation of the parties . 

Secti on 3 ( 2 ) of the Act provides that it shall be 

unlawful to provide in contracts of tenancy of agricultur al 
l and created after 29th December, 1967, any provision excluding 
the operation of the Act ; in other words it shall be 

·.,. 
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unlawf ul t o contract out o.f the Act in respect of any contract 

of tenancy of af;ricul tural land ente red into after 29th 

December , 1967 . 

It is to be noted that s ection 15 of the Act states 

that any pr ovi sion in a contract of tenancy whereby the tenant 
pur port s to cootract himself out of the Act or the effect of 
which wc~ld be to contract the tenant out of any such provisions 
shall be against publ i c policy and void. 

Turning now to an analysis of section 9(1 ) - it is 

stated that 11 the f ollowi ng condi t ions and covenants shall be 
implied in every c ontract of tenancy of an agricultural holding 
subsisting at or af t e r the commencement of the Act". 

follows : 

A contract of tenancy is defined in the Act as 

11 ' contract of tenancy ' means any contract express 
or' implied or presumed to exist under the provisions 
of t hi s Act that creates a t enancy in r e spect of 
a ~ r lcul Lura l land or· any Lrans action that creates 
a ri [jht to cultivate or use any agricultural land. " 

It is common Lsround t hat the lease comes within the foregoine; 

definition and t hat the l ease was subsisting at the commencement 
of the Ac t . 

Terms implied by law in a contract do not depend on 

the intention of the parties. Mr . Sahu Khan complained that if tile 
~tatute imported the covenants and conditions set out in section 

}: __ ~:< · .. 9 of the Ac-t into a con t r act of tenancy of agricultural land 
::>··< -~-: _existing rights of the parties may be interfered with . We merely 

· --<r·· ·:.:,• observe that many Acts of Parliament , i n fact, do interfere 
' ... 

with · existing r i 1{hts of partie s and the Act incontrovertibly does 

this . 

In ,tjaynes & Co . v . Lloyd & Sons /1895/ 1 •Q.B . 820 

Lord Huss ell of Killowen C_. J ~ at p . 823 said : 

11 'l'he t e rm ' i mplied covenant ' is often used in 
a two- fo ld sense ; first , as denoting a covenant 
whichis to be gathered from the four corners 
of the instrument , or from words or p~rases not 
gen erally used in law to express a mvenant , and 
in this sense an implied covenant is for all l egal 
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purposes the same as an express covenant ; but , 
secondly , it is al s o used to denote a covenant 
i n law - that is, a covenant attached by the 
law - apart from any express ed intention of the 
par ties . 11 

lt is wit h covenants and condit ions in this latter 
sense t hat we are con cerned i n t his appeal . 

Turni nr; now to the use of the word "shall" in 
sec-U on 9 ( 1 ) we are sat isfied after examining the Act; 
l ooki ng a t the circumstances in which it was enacted; the 
pur poses t ha t i t was intended t o serve, t hat this word is 
used in a mandatory or imper ative sens e . Further, as we 
have said the l ease i s included wit hin t he words " every 
contract or tenancy of an agr icultural holding subsisting 
at .•••••••• the commenc ement o f the Act". 

~he s ection t hen says t ha t in relation to such a 
con tract. ol" tenancy "the ren t " shall be l i able to be r e­
as sessr~d . l '.h c wor d "rent 11 is not qu a l if'ied in any way and 

i n our vi ew t he l anguage of the s ection makes it plain that 

the worc.i "rent " means the amoun t payable under the lease by 
wa y of r emuner a t i on to appellant unqualified in any way and 

wi t hout any g los s t hereon . 

Mr. Sahu Khan argued tha t as there was a provision 
in t his lease f or " r ea ssess ment of the rent in 198811 then the 
word r ent should be qua l ified, or be read , as i f the words 
"if t h ere is no right of r eassess ment of rent contained in 
the l ease " were i n t erpolated al'ter the word "rent" . 
In our vi ew -t he word " r ent" refer s t o the rent payable under 

t he lea se or con t r act o f tenancy wh ether it be a flat rent; 

a rent no t subject to r eview; or a r ent which may be reassessed 
by the t e rms of the lease on one or more occasions . 

1 t ls c l ear that by t h e express statutory direction, 
the "rent" i s liable to be reassessed on the application of 
either t he landlord or the tenant upon the g iving of the 
requi site no~lce ; this is a right given by statute to each 
part y to th e lease - no t onl y the l andlord but also the 

tenant . I t ls possible that · n ei ther party under the lease 
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may seek a reassessment of rent under section 9(1)(g) (ii) 

and the l ease will carry on subject to the provisions of the 
Act . The respondentmay avail himself of the provisions of 
section 9(1)(g )(ii) and give notice that he requires the 
rent assessed notwithstanding the provision for reassessment 
in the lease . 

We reject Mr. Sahu Khan ' s a r gument that we should 
import into the reading of section 9 (1)(g)(ii) after the word 
"rent" the additional words "if there is no right of reassessmen1 
of rent". We see no reason to vary the plain meaning of the 
words used . It is true the section affects existing rights as 
between existing lessors and lessees, but that , to us, seems 
t .o be one of the pur poses and objects o_f the Act. · As we have 
pointed out under the terms of the section either party to 
the lease may apply for reassessment of the rent. 

Section 9 (1)( g )(ii) is complete in itself and 
should be construed according to its own tenns and in our 

opinion the plain language of the section creates an 
insurmountable obstacle to the contention advanced by 

counsel for r espondent ; this section is a clear case of a 
statutory direction which must be applied and which prevails 
notwithstanding the terms 0£ the negotiated lease; the section 
clearly states that in all subsisting cont racts of tenancy of 
a gricultural land as at 29th December, 1967, tre rental is 

liable to reassessment by either landlord or tenant upon due 
notice being given in the terms set out in this section. 

On the ordinary rules of construction we are 
satisfied that the section cannot be classed as retrospective; 
it is prospective for it speaks only of an event which may 
or may not happen in the .future - namely the giving of a 
notlce by either party that it is desired to have the rent 
payable under the lease reassessed. 

In addition section 9(1)(g)(i) and (ii) imports 
many other conditions and covenants into every contract of 

tenancy of agricultur-al land subsisting at or created after 
the commencement of the Act some of which are for tl'e benefit 
of the tenant and some are for the benefit of tl'.e landlord. 
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These c onditions and covenants are engrafted by statute 
upon existi ng contracts of tenancy of agricultural larrl. 

The instant lease is an agricultural lease drawn 
in accordance with t he provisions of the Native Land Trust 
Act ( Cap . 134) and the Regulations the reunder including the 
Native Land (Leases and Licences ) Regulations . Section 10 
of t he ~ative Land Trust Act deals with the form of all 
native l eas es and the covenants and conditions that may be 
prescribed therein . 

It is expressly provided by section 59 of the Act 
that section 10 of the Nativ e Land Trust Act together with 

sections 7 , 8 , 9 , 11 and 12 of the latter Act an:i all 
regulations made t hereunder are subject to the provisions 
of the Act . 

We are satisfied that the other sections of the Act 
mentioned by Mr. Sahu Khan in his argument do not avail him; 
the provi sions of section 9( 1 )( g )( ii ) are not ambi guous with, 
nor are they repugnant to, other sections of the Act. The 
w·ords of section 9 (1 )( g )(ii) are clear and explicit; we 
are obliged in cons truing the s ection to gi ve effect to 
the.ir plain meaning . 

For the r easons which we have given we are 
satisfi ed t ha t thi s appeal should be allowed and the 
decla r ation made in the Court below set aside . 

Accordingly the appeal is allowed , the judgment 
given in the Court oelow is set aside and we declare that 
it i s lawf ul Tor the Native Land ·rrust Board to reassess 
the r ent payabl e under Lease No . 12513 in accordance with 
the provisions of section 9 (1)( g )(ii) and the other 
appropria te provisions of the Ac t . 
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We allow costs in this Court and in the Court 

below to the appellant to be taxed if not agreed. 

• • • • • • • • • • • • • • • • • • • • • • • • 
Vice President 

Judg e o:f Appeal 

• 

Judge o f Appeal 


