
IN Tlill FI JI COUR'f OF APPEAL 

Appellate J w.· isdicti on 

Civil Appeal No . 7 of 1 980 

Between : 
1. LAUTOK.A CITY COUNCIL 
2 . DI REC'l'OH OF TOWN AND 

COUNTRY P LANNI NG 

a nd 

TIEE II!VBS'l'T,f:;'J'l'S LUII TED 

!,J> . :S. Sweetman for the :F'i r s t Appellant 
Vir . J . R. Flower for t he Sec ond Appellant 
I1·:r . B. C. Pat e l f or t he Res p ondent 

Dat e of Hearing : 9 Ma rch 1981 
Deli very of J ud gment: 

J lIDGh d'J'r OF THE COURT 

Henry J . A. 

Appellants 

Respond ent 

This i s an a ppeal a gainst t wo orders made b y 

Williams J . under an originating s ummons issued p ur suant 

t o Or der 1!" o. 7 Rule 3 of t he Supreme Court Rul es . 

Respondent is t he sub-lessee of Lot 10 DP 4379 whic h lot 

i s held by f irst appellant (hereinaf'ter call ed " t he Council") 

on lease fr om t he Crown . Res pon dent d e s ired to buil d on 

the sai d land a two- storeyed con crete b uil ding c omprisi ng 

two s hops on the ground f loor and offi ce accommodati on on 
t h e f irst f l oor •. Plans· wer e lodged for approval by the 

Council in terms o±' 'i'own PlanninG legislati on. At this 

s t age the various steps taken need not be set out but t h ey 

will be referred to later . In due course the Council 

issued a bu_i.ldinc: l_•Crmi t subject to certai n condi t i on s . 

The only relevant conditi on is no . 5 which reads : 
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"5 . The applicant to make monetary 
contribution of $2 , 000 for the 
relaxation of two ( 2) parking 
places ." 

The said sum was duly paid "under protest" according to 

t he claim of respondent . The or iginating summons sought 
• 

two forms of relief , name l y , 

II ( a) For an order that the Lautoka City 
Council and/or Director of Town 
and Country Pl anning had no powers 
to charg~ impose or require the 
Plaintiff to pay $2 , 000.00 in lieu 
of providing two additional car 
parking facilities . 

(b) For an order that the Lautoka City 
Council and/or Director of Town 
and Country Planning refund to the 
Plaintiff the sum of $2 , 000. 00 paid 
on the 5th day of April , 1978 . " 

Affidavits were filed by the respondent i n support and by 

the Council in opposition. 

At the trial counsel appeared for t he secorxl 
appellant who had not filed an a.ffi davi t but offered oral 

n.ev:tctenc:;:e. The f ollowing order was made: 

II I see no 
cannot r emain 
Court ordered 
pleadings. 

reason why the a:ffidavi ts 
as affidavits even if the 
them to be treated as 

I n my view no such order should 
make it necessary f or the plaint iff's 
affida~it to be repeated in the witness 
box. 

I think the application should be 
allowed and that the Director should 
give evidence for 2nd defe:rrlant ." 

Evidence was given accordingly. 

No objection was taken to the form of the proceedings 

but it will be seen t bat the form of the action and the lack 
of pleadings clouded the issues and led to a failure to t ry 



- 3 -

properly what were the true issues. The Court in its 

judgment: 

(a) declared that neither the Council 
nor second appellant had power to 
charge impose or require respondent 
to pay $2 ,000 in lieu of providing 

two addi tiona.l car parking 
facilities, and , 

(b) ordered that the Council refund 
(sic.) to respondent the said sum 

of $2,000 . 

Costs were also awarded. 

It io canmon ground that the state of town 
planning legislation at the material time was that 
respondent could be lawf'ully required to provide fo ur 
parking spaces for the area of the proposed building. It 
has not reen denied that there were negotiations carried 
out by the architect for res pondent for the number of 
parking sites t o be reduced to. two. The evidence is that 
such negotiations res ulted in respondent being exempted 
from the requirement of prov iding for four parking spaces 
upon condition that it paid the said sum of $2,000. As 

earlier stated respondent marked i ts payments as being made 
"under protest" but there is further evidence to be 

considered on this question. 

Now that the building has been completed respondent 

claims not only the benefit of "the relaxation" referred t o 
in condition No. 5· but also the return of the money it paid 
for that relaxation. It is important to analyse the claim 

of respondent if the affidavits filed on its behalf are 
treated as pleadings . The relief sought was a dec1aration 

that the condition was ultra vires the powers of appellants 

and that the sum of $2 , 000 be recovered from appellants. 
That respondent's claim was based solely on an allegat ion 

that the condition was ultra vires and ipso facto that it 
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was en_t.;i.,tlE?i to r ecover the sum of $2,000 is clear from 

t he final letter (Exhibit G) annexed to respon dent' a 

affidavit which in part read : 

" Your letter of 27th ultimo 
r efers . 

We do not think that your 
explanation s for the ' demand ' are 
relevant tot he issue. As we see 
it the only issue is wre ther the 
Council has po~iers to levy and 
collect monetary contribution as 
that done by your Council." 

Respondent acted upon the permit and completed 

its building. The action was n ot commenced until January 

197 9 apparently after the buil ding was erected. It no 

longer r equired a declaration as to the validity of the 

permit . The sole remedy sought was t he recovery of money . 

f r ... ue ..... one of the matters which r equired proof was the 

inva.lidi ty of the condition but proof of tha t alone would 

not enable r espondent to succeed. A separ ate declarati on 

was unnecessary. If respondent were genuine in its desire 

t o test the va. lidi ty of the can.di tion by way of a 
declaration under an or iginating summons it had ample t ime 

to do so earlier. The permit was granted in June 1977 but 
was not uplifted until May 197 8. The a ction was not 

commenced until January 1979 , presumably after the building 

had been compl eted because it was stated i n the letter of 
April 5, 1978 that it was intended to start work 

immedi P. tely . The action a t the time it was commenced was 

clearly solely one for money had and received in respect of 

which one element was proof of invalidi ty . Such an action 

ought to be commenced by way of writ o'f summons (as counsel 

for respondent conceded) with proper pleadings. If this 
;,, --

had b een done the i~sues would have been clear and could 

have been properly tried . Inst ead a number of irrelevant 

matters were argued and decided whilst one of the main 

i ssues was never determined. However, counsel, and the 

Suprem e Court , faile d to perceive what was the prope r f arm 

of action , so this Court must, as far as it can, attempt 
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to resolve the issues on proper legal principles as if 
the proceedings bad been regularly instituted. 

The issues which were before the Court are 
succinctly stated by Glass J.A. in a similar case, namely 
Rockdale Municipal Council v. Tandel Corporation Pty. Ltd . 
Vol. 34 L.G.R.A. 196, 203 where it is said: 

"The constituents of an action for debt 
in the circumstances with which his 
Honour was concerned have been form
ulated by the High Court (Mason v. The 
State of New South Wales; March v. 
Sfure of Ser~ntine- Jarrahdale). To 
S\lCceed in te action it wa~ ~ecessary 
for the plaintiff to prove ta) that it 
had made the payment as a result of 
coercion, {b) that the demand was made 
without lawful justification. 11 

In the same case Moffi i;t; P . said at p. 197: 

"Whether t her e was coercion can only be 
determined by rela ting the conduct of 
the person said to be coerced to the 
pre-cise acts found to be an invalid 
exercise of power. Ther efore it now 
becomes necessary to determine n ot only 
whether the Council had power to impose 
the condition in auest ion, but also to 
redetermine whether t he respondent ma.de 
the payment as a result of coercion. As 
was ~ointed out in Lloyd v. Robinson, a 
finding that a condition to an anproval 
is invalid does not necessarily mean 
that the approval will stand freed fr an 
the void co.'1dit ion or that the Council 
is bound to give a fresh approval subject 
to no other condition than that declared 
invalid. By way of illustration , in a 
case where a somewhat similar condition 
was imposed by a Council, Holland J. 
found the consequence of invalidity of 
the condition was that the development 
c9nsent itself ~s void (t{aek Australia 
Finance Cor )oro.tion Pt . • v. The 
Council of- the City of Sydney 974 29 
L • G • ll. A • 1 30 ) • 11 

The learned president went on to say (and these words are 
apposite in the present case) that: 
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In the present case a possible 
view is that the payment was made not 
by reason of oppression, but in order, 
at all costs, to r e tain and act upon 
the consent to the development, the 
consent being considered doubtfully 
vulnerable if the condition were 
challenged prior to being acted upon." 

We turn first to the question of coercion. This 
should have been pleaded and proved by respondent. The 
burden of proof appears to have been cast on appellants 
which again aho'WS the importance of insisting upon the 
correct form of action. "Co-ercion" is a legal expression. 
Its meaning has been discussed in many cases but the issue 
in this case, disregarding any question of the onus of 
proof, may be s ummed up by the claim of appellants that 
respondent voluntarily entered into an arrangement for 
the payment of a sum of $2,000 whereby it gained valuable 
letting space by a relaxation of valid :i;arking requirements . 
It should be noted that there is no evidence, and no 
submissions were made, t hat this was not a fair, equitable 
and beneficial bargain for respondent. The proper 
inference is that it was. 

The fir s t affidavi t of r espondent merely stated 
that the inception of the t r ansaction was that the plans 
were appr oved by the Council on or about June 27, 1977 
and by the Director on May 3 , 1977 and that the Council 
orally in.farmed respondent and its architect that a sum 
of $2,000 was payable before the pl an c ould be released. 
The architect, who clearly was the agent of responient, 
did not give evidence and his absence was never explained . 
In a letter from.the Town Clerk to respondent's solicitor 
dated July 27, 1978 and exhibited to respondent's first 
affidavit (Exhibit F) as part of its case the following 
passage appears: 

II The _plans for the proposed shop 
and office developments by the Time 
Investment Ltd., on Lot 10 DP. 4379 
was approved by t he Director, Town and 
Country Pl anning under the provisions 
of the Towa Planning Ordinance, Cap. 
109 subject to the conditions listed 
below:-
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1. Four ( 4) car parting spaces are 
to be provided on the site with 
loading and unloading bay to the 
satisfaction of the City Council. 

2 . If two car parking spaces cannot 
be provided on site (development 
plans showed provision for only 
two spaces) the Council is to make 
request to the applicant for 
monetary contr ibution for these 
two spaces . 

The applicants , Time Investment 
Ltd's , Architects agreed that t hey could 
only provide two car parking spaces on 
site to the satisfaction of the Council 
against the total of 4 car parking spaces 
necessary calculated on the basis of one 
car space per 1500 sq . f t. of gross floor 
area of the proposed development of shop 
and offices . They were not prepared to 
r educe the size of the building to the 
extent to permit prov-lsion of 4 car 
parking spaces as required by the Town 
Planning General Provisions . Exemption 
was sought and r equested in r espect of 2 
parking spaces which could not be 
accommodated on site and in lieu of this 
exemption it wa s agreed that monetary 
contribution will be made . 

In the lieht of the above agreerent, 
building perffil. t was issued incJnd:ing a 
condition tbat ' the applicants t o make a 
monetary contribution of $2,000 for the 
relaxation of two ( 2) car parking spaces. 1 

" 

The only reply to this letter was the passage in respondent's 
letter of August 8, 1978 (Exhibit H) which has been earli e r 

set out. 

We turn next to the question of demand and payment 

under protest . The effect of making a payment under protest 
is dealt with at icngth by the High Court of Australia in 

Mason v . New South Wales 102 C. L. R. 108. At p . 144 

Wind.eyer J . said : 

11 The pla.intiffs protests do provide 
some evidence that their payments 
were not voluntary; but they do not 
prove that they were compelled by 
duress or coercion. " 
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The sum of $2 , 000 was included in a cheque far $2, 100 

which was sent by respondent under cover of a letter dated 

April 5, 1978 (Exhibit B) which read as follows: 

11 We refer to t h3 above Company ' s 
building plans which have been 
approved by the Council and TOWJ?
Planning Board and to the Council's 
demand for $2000. 00. 

We enclose our cheque for 
$2,100.00 being $2 , 000 . 00 as per 
your demand and $ 100. 00 for deposit 
on plans but would like to state that 
the $2 , 000. 00 is Pl,id to you under 
protest as we need the plans to 
commence building works immediately. 
We would like to look into the q tB st ion, 
whether the Council bas the necessary 
authority to demand and receive the 
said sum hence we reserve our right to 
claim for the refund . 11 

•'The letter of the Town Clerk earlier referred to (Exhibit F ), 
al.so contains the followirg passage in reply to resporrlent' s 

; letter: 

" I must once again repeat that 
there is no question of ' demand' for 
monetary contribution for relaxing 
car parking r equirement; it is the 
applicants who request such relaxation 
by making such cont ribution. And the 
applicant s usually deal through their 
Architects who submit the development 
proposals a s has been the case in respect 
of the Time Investment Ltd ' s building 
a pplications. 11 

As a result of the claim by respondent the Town 
Clerk filed an affidavit which ought to be quoted in full 
in respect of th.a relevant paragraphs. They are: 

1110. Upon receiving :from the Plainti:ff's 
Solicitors Messrs Stuart, Reddy & 
Co. the letter dated 5th April 1978 
annexed as exhibit 'B' to the said 
Affidavit I telephoned the 
Plaintiff ' s Solicitors and spoke to 
Mr. B.O . Patel of that firm. 
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11 . In my conversation with Mr. Patel 
I explained that the wor ds 'demand' 
and ' protest ' used in his said 
lett er were inappropriate and the 
payment o:f any monet a r y contribu
tion was entir ely a t t he discr etion 
o:f t he Plain tif f and that it did 
not n eed to pay any amount of money 
to the Council if it was not seeking 
relaxa tion in respect of two car park 
spaces otherwise required by the 
Director as a condition of his 
approval of the Plaintiff ' s proposed 
development . 

12. I pointed out to :Mr. Patel that it 
was open to the Plain tiff to amend 
its plans and provide a total o:f four 
car parkinB spaces on the s ite bu t 
that if the Plaintiff did not wish to 
reduce the size of its building to 
provide f or four car p:1.rk.ing spaces 
the o t h er a lter native was open to it. 

13. Mr . Patel intima ted t o me on the 
tel ephone that t he Plaintiff did not 
wish t o red uce the s i z e of its 
building but desire d to proceed with 
the building a s p lanned and provide 
only two car J;arkine spa c es . 

14. The Plaintiff's Architects had 
orig i nally s h ov-m four c ar parking 
spaces on t he Site Pla n presented to 
t he Council in support of tm 
Appl ication f or Development Permission 
but l a t e r amended the Plan by re duel ng 
the numbe r of car :r;ar k spaces fran 
f our to tw o and sought relaxation in 
1·espect of such r e duction. 

15 . The Council intimated that it was 
pr epar ed to gran t this r elaxation upon 
the Pl aintiff making a voluntary 
contribution to the Counc il's Car Park 
Fund in a sum equival ont to $1, 000 for 
each car park space that the Plaintiff 
sought to elimi nate f rom i ts csvelopment . " 

Respondent filed an affidavit in r eply and the 

r elevant paragraph is : 

"2 . THA'.L1 the sum o:f $2 , 000. 00 paid by the 
Plain tiff to the First Defendant was 
not a voluntary contribut i on by the 
Plaintiff. The Plaintiff did not want 
to pay any sum but bad to do so as it 
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needed the plans in April 1978 
to commence building works and 
such plans were not being released 
by the First Defeni ant until that 
sum was paid . The Plaintiff pai d 
the said sum under protest by their 
letter of 5th April 1978 and the 
First Defendant was aware at all 
material times that the said sum 
was so paid. " 

The assertion that respondent "did not want to pay any 

sum" is less than a frank statement af the position. 

r~oreov.er, it is not a denial o:f the matters earlier set 

out . It is a fair inf'erence fran all t he circumstances 

that r es pendent desired to complete the building in 

accordance with part o:f the ter ms of the relaxation 

contained in condition No. 5 and t hen to attack the rest 
of the condition in the hope of recovering the money paid. 

Respondent ' s motive has become very clear from its later 

actions. 

We are of the clec:.r opinion that the true posit ion 

is that the payment was made voluntarily after f'ree 
discussion with the architect as to what was fair 

compensation for the purpose of substitutin.g other parking 

faciliti es for those which the respondent would otherwise 

have been ca.lloo. upon to provi de at its own expense and 

with the resulting loss of income producing space. We 

further find tbat , in a ccordance with the evidence of the 

Town Clerk, the money was not paid ':lllder protest . 

The above finding is sufficient to set a side the 

judgment in the Court below but the Je arned judge bas held 

that the condition imposed was invalid, By section 17 of 

the Town Planning Act (Cap. 109) (hereinafter called "the 

Act") the Lautoka City Council was a local authority 

charged with the preparati on and submission to the Director 

of Town Planning a town planning scheme in respect of al.l 

l and in its area . It is common ground that section 6 of 

the Act applied to the devel opment proposed by respondent . 

Section 6 in its relevant parts provides : 
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Subject to the provisions of this 
section the permission of the 
local authority shall be required 
in respect of any development of 
land carried out within a town 
planning area during the period 
before a scheme affecting such 
area has been final.ly approved. 

• • • • • • • • • • 

(3) The local authority shall not 
grant or refm e permission under 
this section without the prior 
consent of the Director and the 
Director may approve such grant or 
refusal either unconditionally or 
aubject to conditions and may 
prohibit such grant or refusal. 

( 4) In dealing with applications for 
permission to develop land under 
this sect ion, the local authority 
and the Director shall have regard 
to the n:atters set out in the First 
Schedule t o t h i s Act , to provisions 
proposed to be included in a scheme 
and to any other material 
considerations. 11 

~!/ 

It ia a lso common ground that the Town Planning 

Act - General Provisions ( 1970) (Exhibit 1) apply. Clause 

28 reads: 

"28. Car ];Brld.n g space shall be provided 
at the rate of one car space per 
unit or 1500 sq. ft. of g r oss floor 
area ( and f r action thereof) whichever 
provides t he great e r number of car 
spaces provided that with the prior 
approval of the Town Pl anning Board a 
Local Authority may reduce this ratio 
if in any instance it is satisfied 
that other satisfactory off-site car 
parking facilities are or will be 
available in the vicinity." 

There is no express provision enabling the requirement of 

payment money in lieu of providing the prescribed number 

of parkine spaces in the event of exemption being granted. 

This was expressly provided for in the General Provisions 
1979 which came into force on September 19, 1979 but they 

do not apply. 
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The provisions or the Firct Schedule to the Act 
which r equire notice are: 

11 21 • 

22 . 

24. 

25 . 

26. 

27. 

Power of a l ocal authority to make 
agreements with owners and of owners 
to make agreements with one a nother. 

Co- operation of a local authority 
and the owners of land and co- operation 
between owners of land. 

The recoveryof expenses incurred in 
giving effect to the scheme. 

The carrying out and com~letion of 
the scheme generally; and particularly 
the time and nanncr in which, and the 
persons and authorities by whom or by 
which the scheme, or any part thereof 
shall be carried out and completed and 
its observance ensured. 

AIJy mat t er with respect t o which under 
thio Act an agreement relating to a 
scheme may be made . 

Limitation af time for the operation 
or 1ihe s cneme . 

!Icy' mat t er necessary or incidental to 
town planning or housi ng. 

in thi~
8s~~~J~i ~la£iar~~~u~:rh:idti~

8 

R~ jiit~ g~ttif:Ht the generality of 

The powers~ t he Dir ector a nd the Council are 
very wide but the question arises , whe ther in the particula r 
circumstances of the present cas e , the Director and the 
Council were entitl ed to do t wo things , namely, (a) grant 
exemption in respect of two space s, and , (b) add a condition 
to such grant o~ exemption that a sum of $2,000 be paid 
into the particular fund and used for the purposes named . 
It is to be emphasised that this Court is concerned solely 
with the facts of the present case. And, it is further to 
be noted that the Director , through the Council, did not 

seek to impose and did not i mpose any conditions upon 
respondent. It was the agent o'f respoment who sought 

exemption and voluntarily accepted the burden of making 

the payment in return for the benefit it was seeklng . 
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Legislation for town plannitg in Fiji follows 

the pattern of legislation in other parts of the 
Commonweal th. The powers given to effect town planning 

schemes are similar al thcugh not always identical.. The 

problems which arise are the same . General principles 

on the particular problem posed in the present case have 

been la.id down by the Courts and these principles are 
appli cab.le to Fiji legislation. The High Court of 

Australia i n Allen Commer cial Constr uctions Pty. Ltd . v. 
North Sydney Municipal Council (1970) 20 L . G. R.A . 208 

Walsh J. said in a judgment in which Barwick C. J. , Menzies 
and Windeyer JJ. agreed : 

11 In accordance with a well-
recognized rule , s. 4 0( 1 ) ought to 
be understood (quite apart from the 
limitation contained in it~ opening 
words) not a s giving an u.n.limited 
discretion as ~o the conditions which 
may be imposed', but as conferring a 
power to impose condit ions which are 
r easonably capable of being regarded 
as related to the purpose for which 
t he function of the authority is being 
exercised as ascertained f'rom a 
considerati o~ of. tbf> scheme and. of the 
Act under which 1 t is made . This 
~urpose may be conveniently described 
1.n accordance wit h tre expression useJ 
by Lord Jenkins in Fawcett Propert ies 
Ltd . v. Buckingham County Council 
(L196i7 A.C . 636, 684) as being 'the 
implementation o:f planning policy', 
:provided that it is borne in mind tm. t 
1. t is f rom the Act and f r om any relevant 
provisions of the Ordinance, and not 
frcm sane preconceived gener al notion 
of what constitutes plannirg , t hat the 
scope of planning policy is to be 
ascertained ." 

" In ':ioolworths J:roocrties rt Ltd 
v . Ku- rinc- Gn.i Municipal Councg supra) 
th ~ condition in question required the 
developer to 1,rov ide on t.t:c s ite a 
spccificrl number of car- parking spaces 
or, in lieu thereof , a contribution of 
$5 , 000 ' towardG the enlargement , 
extcnoion 01· improvt?ment of car- parking 
f acili tie's in the vicinity'. Both 
branches of thj a co!'l.dition were attacked 
ao being ultra vires . As to the powe r to 
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imponc conditions generally 
Else- Mitchell J . said: 

It cannot be doubted that in 
the field of town planning a wide 
discretion mus t be permitted to a 
responsible authority to determine 
what conditions may properly be 
imposed under provisions such as 
thonc wJ1ich are relevant to the 
development under consideration in 
this cane. Precise delimitation of 
the power to impose conditions is 
undes irable, if not impos sible , and 
one cannot perhaps do ruore th&n say 
that the condi tiona must be relevant 
to the subject matter 'or reasonably 
capable of being regarded as relevant 
to the implementation of planning 
-0olicy ' (Bryson Industries Ltd v. 
Sydney Cj,:t.Y. C1Lu_rlill; cf. Hall & Co . v,. 
Shoreham Urban District Council) . But, 
us I h av 6 said , to define or to delimit 
the power in the lieht of the subject 
matter or of plannin& principles gives 
the responsible aut~or ity a wide charter 
indeed for the subj ect matter of a 
plannine scheme extends to the use and 
develol,)ment of land and buildings in 
relation not only to other land and 
buildings but in relation als o to the 
community facilities which exist in a 
local government area , whether they are 
provided by the local council , some 
public authority or otherwise.' 

On the bnnis of this statement of 
principle his Honour held that a con
dition requiring the provision on the 
site of parking spaces was cl early 
within power and then went on to say: 

The quGstion whether a responsible 
authority is entitled under the County 
of Cumberland Planning Scheme Ordinance 
to require.payment of money towards the 
provision by a council of a facility 
which the developer could be required to 
provide as a condition of a consent to 
use land or erect buildings was debated 
before me at uome l ength and reliance 
was placed by the respondent council 
upon the decision in Ex arte Australian 
Pro ert Uni ts Man ement N . 2 Ltd; 

Uf;r If 
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Re i3aulkham Hills Shire Council. and 
particularly the judBment of 
Sugerman J . , with which I should 
express my respectful concurrence. 
But I do not read the judgment in 
that case as holding that a developer 
can be required by an exercis e of the 
discretion of a local authority to 
contribute to the provision by that 
authority of a facility which will be 
open to general public use and not 
capable of identification with the 
proposed development or r estricted in 
some fashion to use in conjunction 
with that devel opment . I t may well be 
that a questi on of f act or degree must 
arise in each case as t o whether a 
public facility is so placed or 
regulated that it can be so identified 
or res tricted , but in the present case 
I should not wish to say more than that 
any power to require a contribution of 
money towards t.he provision of parkine 
space, whether by the imposition of a 
condition or otherwise , cannot in my 
view be exercised unless the facilities, 
actual or proposed , are so situated , and 
defined in such a fashion , as to enable 
a decision t o be reached that they are 
capable of being identified wi th or 
restricted to use in connection with the 
proposed development .'" 
(The underlining is supr,lied a s emphasis.) 

In Greek Australian Finance Corporation Pty. Ltd. 

v . Sydney City Council ( 1974) 29 L. G. R.A. 130 the following 
facts are stated in the head note : 

II Claus e 32 of the City of Sydney 
Plei.nninR Scheme Ordinance requires the 
defendant council , in respect of any 
application for consent to erect a 
building to take into consideration, 
inter alia, the adequacy of the 
proposed means of entrance to and 
egress f rom the site and of the 
provision for loading , unloading and 
parking of vehicles on the site. The 
council is . also r equired to take into 
account existing and future amenity of 
the neiehbourhood, the circumstances 

/ 
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. of the case, the public interest 
and the provisions of the scheme. 
By cl. 37 the council is entitled, 
in eranting a consent, to attach 
conditions. 

The plaintiff desired to 
remodel and extend an existine 
industrial and commercial building 
and use it for different commercial 
purposes. Application was mad/ to 
the council for its consent and 
consent was granted subject to a 
condition requiring monetary contri
bution to be paid to the council 
towards the provision of public 
offstreet car parking. This was done 
pursuant to a policy adopted by the 
council and arising from consideration 
of the City of Sydney Strategic Plan. 
That plan provided for a basic floor 
space ratio of buildings with bonuses 
for certain eventualities, one of which 
was a contribution towards car parking. 
The application would not have been 
recommended for approval but for 
indication made by architects on behalf 
of the appiicant that a monetary 
contribution would be made." 

Holland J. reviewed (inter alia) the authorities 

we have cited above. The learned judge said at p. 141: 

ff I must say that if the matter had 
been free of authority I would , with 
great respect to Else-~ii.tchell J., have 
been inclined to accept the submissions 
made on behalf of the council , t hat the 
imposition of a condition requiring from 
a developer, who did not propose to 
provide any parting space, a contribution 
towards the provision by the council of 
parkine stations in the city area in 
accordance with the policies and codes 
which have -been adopted by the cotm.cil in 
the present case was within the powers 
conferred by the legislation." 

This passage referred to earlier passages in his judgment 
namely at pp. 138, .139: 



- 17 -

11 In Jurnal Developments Pty Ltd 
v. Parramatta City Council (supra) 
the question was whether so far as 

· the scope of the power to impose 
conditions was concerned there was 
any distinction between a condition 
which required the applicant in that 
case to contribute part of his land 
for road widening purposes to 
facilitate traffic in the area in 
which development was to take place 
and a condition requiring a 
contribution of money for the same 
purposes , the latter havine been held 
in the earlier cases to be ultra vires. 
Else-Mitchell J., in upholding the 
condition, said: 

It is, moreover, not to the 
point to say that because a levy of 
money cannot be imposed there is no 
power to r equire the dedication of 
l and. The levy of money as a condition 
of the exercise of a statutory 
discretion has always been regarded as 
suspect because it need not necessarily 
be related to the lawful exercise of 
the power conferred so that it assumes 
the character of an exaction or tax 
(cf. The Commonwealth v. Colonial 
Combing , Suinning and Weaving Co Ltd; 
Attorney-General v . Wilts United Dairies 
gg; Ex uarte Australian Pro ert Units 
Mana , ement No . 2 Ltd; Re Baulkham Hills 
Shire Council. Emphasis added.) 
But the same cannot be said of the 
imposition of conditions which relate to 
t he use, enjoyment , or occnpation of the 
very land in respect of which the 
statutory discretion is exercised, 
provided that those conditions are 
imposed reasonably and bona fide for the 
purpose for which the statutory 
prohibi tion which may be relaxed by that 
exercise has been imposed •••• , 

In Granville Developments Pty Ltd v. 
Holroyd Municipal Council, Else-Mi tchel.l J. 
affirmed the views he had expressed in the 
above cases as to the power of a council 
to require a contribution of money at 
large to provide facilities of a public 
nature." 
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Holland J. again referred to the exaction of a 

money payment in lieu of facilities to be provided by a 

developer at p. 205 where he said: 

11 It will be seen that the learned 
judge's (Else-:Mi tchell J.) views have 
moved by perceptible degrees fr an the 
position first adopted by him in 
Woolworths Pro erties Pt~ Ltd v . 
Ku-ring-~ai l/iunicipal Council supra) 
that con ributions could not be levied 
except for facilities restricted to 
use in connexion with the proposed 
development. In Gillett v. Hornsb~ 
Shire Council (~u~r~) mon~y coi.q.d e 
exacted for faci.li ties which mainly 
served the development . In Jumal 
Developments Pty. Ltd. v. Parramatta 
City Council (supra) the validity of 
a contribution so framed as to be 
related to the power to approve the 
development was conceded and in 
Gra.nville Deve lo ment s Pt Ltd v . 
Holroyd Municipal pounci supra) the 
previous decisions are explained as 
prohibi tine only t r.e payment of a sum 
of money at large. 11 

In tl:e application of these principles which 

Holland J. was discus sing it is important to note the 
factual situation which t l:e learned judge was called on to 

consider. At pp. 135, 136: 

II The council presently pro!'oses 
to construct a series of additional 
public parking stations on the 
perimeter of the central business 
district of tl:e City . Since 5th March, 
1973, it has been proceeding with a 
proposal to erect a parking station on 
land bourrled by Sussex Street, Janes 
Street and South Street, Sydney, in 
respect of which feasibility studies 
8.nd preliminary design drawings have 
alxeady baen completed for the construc
tion of a station with a capacity of 300 
vehicles . In February 1974 the council 
purchased far $1 , 350, 000 a property at 
261 /277 Kent Street for the purpose of 
building a parking station on that site 
a.rrl is currently negotiating to purcmse 
a property in Elizabeth Bay Road with a 
view to using that also for the 
ccnstruction af a parking station with a 
ca:IE,city of 400 vehicles . The closest 
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of those presently proposed is a 
substantial walking distance from 
the subject site and the others could 
not be considered as wiihin any 
reasonable walking distance :from it. 11 

The learned judge found that authority compelled him 

against bis inclination to hold that the condition as to 
payment of money was ultra vir es but he also held it was 
not severable and that it was a fundamental element which 
rendered the whole approval invalid. 

That position can be compared with the f'a,cts of 
the present case. The Town Clerk's affidavit states: 

II 7 • 

8. 

9 . 

The amount of contribution sought 
by the Council as a condition o:f 
relaxation of the General Provisions 
approved by the Director pursuant to 
The Town Plannir:e Ordinance was 
$2,000 and the Plaintiff was informed 
that if it was prepared to contribute 
this fund to the Coum il I s Car Park 
Fund the Council would allow the 
Plaintiff to develop its said land 
with l'rovi si on for two car park spaces 
only in lieu of the four spaces which 
woUld otherwise be required. 

The purpose of the Car Park Fund set 
up by the Council is to provide funds 
for the construction of municipal car 
park areas within the City of Lautoka 
and the total sum contributed to this 
fund by developers up to the present 
date is $60,206.06. 

The Council has developed a car :park 
in close proximity to the Plaintiff's 
said property and the said car park 
was completed in or about November 
1 978 at a cost of approximately 
$38,900. 00. 

. ............ . 
• • • • • • • • • • • • • • 

· 24. The Council denies each and every 
alJe gation in Paragraph 17 of the 
said Affidavit and says that it bas 
developoo. a public car parking area 
in close proximity to the Plaintiff's 
said property which said car parking 
area contains 55 car parking spaces. 
Work was commenced thereon in 
September 1978 and completed in 
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novembcr 197 t3 and. at its nearest 
-point ~e s·rid ca r purk i□ 
arproxll t:.tel.y 50 feet from the 
bouaclary oi' the PJ ~1..i ntiff ' s Lease 
•• o . 144074. 11 

.Thi e affidavit w ... s contradicted by :.in affidavit 

on behalf o:r.' r espondent but on c:..din~ tne evi.ci e~ e we 
are of the opinion that tr.ti. cl.c'" r and d etail.cd evidence , 

upon which th,! deponent was not crou~- exi.l!llinud, ou€Pt to 

be accepted . 

Th qucGti ,n is one of ~act and de~ee . '~he moe:t 

r ecent case deal.inc with the iru,Pooiti. on of conditi ons 
under tm:n pl .. .rurln 1.c ~s]. ..... t.ion a~ a.r..> to be ~ewbury D. C. 
v. Sec~t·,ry of dtatc { f 900J 1 All ~ . R. 731. At P • 761 

Lord Le.ne said : 

11 .Des ite t.e brcc.dt h of the words 
I s~~a act to such c onditions as they 
th f~t •, subsequent deci.;3ions \10,ve 
shown th~t to came within the ambit of 
the 1971 Act and therefore to be intra 
vi res and valid a condit i on mUDt 1\1.l:fil 
the f 011.0,,in e three cond.i tions: ( 1 ) it 
muc-t be imposed far a pl2.nninc purpose· 
(2) it mu~~ fairly and reasonabl y rela te 
t o the deve lonme"9t for ~icl~ permission 
ic beinG ,•iven; \ 3) it mu:.;t be reasonable , 
that is to say, it mu.at "be a condition 
which a r ~asonabl~ 1.oc~l ~~thorit 
propurly udvised mi{jlt i mpose." 

Tl:e cases we have earlier ci tc.-d a1c in their final 
analysis , but c ... ·lie a ,,1.icztion~ of particular fac t s 

to these geuo ral. propos i t iono . J1rt ter on the oa.a:e page 

iri..s lord;; hip said: 

ti As ~ord Gucot s~ic in ~~rtsey 
Ur ban !Jictr i ct Counci l v . ?.ixnam 

I
s 

ProPert.1.e s Ltd ( [1 96!/ 2 Ail lL H. . 627 
at 637; l1 965./ A. O. 735 at 760- 761) : 

T .. 1.ore ohould , ho•~V(.:r , .i.n my viow 
be a benevolent intor p r etation given to 
the discretion exercised by a publi c 
r epresenta tJY e b ody such a s the 
a:E,: t ..i..l.t-nts in c ... r r ying out the functions 
entrusted to them by ?"c:!.r.J.iament . Court s 
shoull not be as tutc to find th:lt they 
r.,,ave acted oui;cide ~1e scope of their 

:90'4:rs . ' " 
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In our respectful opinion the condition No. 5 
comes within each of the three above tests. The condition 
is clearly related to town planning purposes and is not 
imposed for any ulterior reason. The facilities outlined 
by the Town Clerk are, with:in the cases cited, so situated 
and are defined in such a fashion so as to enable the 

Director and the Council to reach a dec:Lsion that such 
premises are capable of being identified with and related 
to the . pro posed development of respondent's land. The 
condition is reasonable in that the burden, properly 
imposed on respord ent to provide four parking spaces, was 
relaxed in return for a r easonable contribution towards 
alternative parking spaces (coming with:in the above 

description) for which respondent got a corresponding 
tencfi t by the release of space which otherwise might 

have been properly required for the provision o:f parking 
space. 

Williams J. considered whether or not the 
requirement f'or payment of $2,000 was reasonable. He 
decided tmt it was not. The learned judge did so without 
r eferring to the relevant considerati. ons which we have 
just reendiscussing . He ap~ars to have concluded that a 
readiness on the part of appellonts to abandon two on-site 
parking spaces in re turn :for a cash payment of its elf 
indicated that such spaces were not essential to the 
reas cna ble development of the land or of tre area in 
general. With respect we do not agree. 

In our opinion, upon the facts of this case, 
condition No . 5 was a valid exercise of the power. The 
appeal will be allowed with costs in this Court and in the 

Court below and tm orders nnde will be sj_J/f/:. e,/ an~d }he 
originating summons will be dismissed . Vf /; ~'J 

......... '.f/.. . . . . . . . . ' 
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