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JUDGMENT OF THE COURT 

Gould V. P. 

Appellants 

· Respondent 

This is an appeal from a judgment of the Supreme 

Court dated the 12th September, 1980, ref using to make a 

declaration in a matter between certain engineers employed by 

Qantas Airways Ltd. and their union the Federated Airline 

Staff Association on the one hand a nd the said Qantas Airways 

Ltd. on the other . An action was brought in the names of 

thirteen engineers and of the union against Qantas but a 

discontinuance was filed on behalf of three of the named 

plaintiffs who alleged they had not authorised the action. 

The proceedings, which therefore continued by ten 

engineers and the union (now respectively the first and second 

appellants) against Qantas (the respondent) sought a declaration 
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in the following terms:-

11 For a declaration that it is not the function 
and/or the duty of the Plaintiffs as Aircraft 
Servicing Engineers and/or Lice ns e d Aircraft 
M~inte nance Engineers and/or Aircraft Maint e nance 
Engin eers to operate the said vehicles namely, 
fox-tractors, a Douglas tractor or fox tug or any 
other vehicle in order to push back or push out 
air-planes or to position powe r units. 11 

A substantial amount of documentary and oral evidence was 

produced before the learned Judge, who expressed his final 

conclusion in the following t e rms: -

11 In conclusion I would state that it has been 
the function and/or duty of engineers who are for 
brevity called ASEs, LAMEs and AMEs since about 
1971 to date to operate tugs or Douglas tractors, 
Fo x Tugs and other vehicles in order to push back 
or push out air planes or to position power units. 
It is a function which i s performed at many line 
stations overseas by engineers. further there is 
nothing anywhere in the plaintiffs' contracts of 
services which excus~s them from performing such 
duties or precluding the company from directing 
them t o perform them. 

I decline to make the declaration sought a nd 
it follows that the plaintiffs have fail e d in 
their claim for relief. 11 

The basis of the action as set out in the Statement 

of Claim, is that the engineer plaintiffs were employed either 

as Licensed Aircraft Maintenance Engineers, or Aircraft 

Maintenance Engineers or Aircraft Servicing Engineers. (In 

f act s ince the discontinuance a bovementione d it appears that 

the re is none of the latte r cat ego ry among the plaintiffs but 

no point has been made of that). Pa ragraph 5 of the Statement 

of Claim r e f e rs to agreements between the Association and 

Qantas, leading up to -
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"the current agreement is the Memorandum of 
Agreement dated the 28th day of August, 1979 
and which Agreement is entered into between 
Qantas and the Association and which Agreement 
is binding between the Plaintiffs and the 
Defendant under the provisions of Trade Disputes 
Act and the Trade Union Act (and which Agreement 
is hereinafter referred to as "the Memorandum of 
Agreement". " 

Paragraph 6 pleads that paragraph 34 the Memorandum 

41 

of Agreement defines the classifications and the responsibilities 

and duties of the various employers and sets out those for 

"Engineer - Aircraft Servicing", "Licensed Aircraft Maintenance 

Engineer" and "Aircraft Maintenance Engineer". The . Sto'tement 

of Claim goes on to allege that as from the 22nd January 1980, 

the plaintiffs were instructed to drive tractors, tugs and 

other vehicles to push back or push out the various air~raft 

at the Nadi International Airport, and maintained that such 

work was not part of their duty unde r the Memorandum of 

Agreement. 

The Statement of Defence alleged that the Memorandum 

of Agreement dated the 28th August, 1979, incorporated: -

"(a) the defendant company's regulations as issued 
from time to time applicable to the plaintiffs, 
all of which the plaintiffs have undertaken in 
writing to observe; and 

(b) those terms which 
by the plaintiffs 
habitually and by 

are understood and applied 
and the defendant in practice 
common consent. II 

As to the "Definitions of Classifications", it was pleaded:­

"(b) does not admit that the said classifications 
state the duties and responsibilities of the 
plaintiffs; and 

(c) says that the Definitions of Classifications 
contained in the said Memorandum of Agre e ment 
are only a broad and general guide as to which 
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major elements make up a classification. "' 

It was further alleged that all the plaintiffs had 

been driving push out tractors since their appointments, and 

the first notification the respondent had received of the 

plaintiffs' objections was on the 21st January, 1980. There 

was also a plea of estoppel. 

At the hearing of the action some affidavits filed 

in interlocutory proceedings were treated as evidence, the 

appellants called two witnesses, Mr. Dinsukh Lal, a plaintiff 

and president of the Association and Mr. Paras Ram, another 

of the plaintiffs; the responde nt called Mr. P. Turner, at the 

time the respondent's Nadi Airport Maintenance Manager designate, 

Mr. E.B. Phillips an Aircraft Engineer employed as Maintenance 

Manager and Mr. Rame ndra Narayan the respondent's Nadi Airport 

Branch Manager. 

The learne d Judge found, and this aspect of the matter 

was not in dispute, that it was not until about 1971, on the 

completion of the new Airport Terminal, when parking bays were 

provided for aircraft, that the push out of aircraft at Nadi 

Airport was introduced. The procedure involved hooking up a 

tug or tractor to push out or pull aircraft from what is 

called the apron. It is not a difficult job and would take 

about 10-15 minutes of an engineer's time. 

The learned . Judge's assessm ent of the credit 

worthiness of the opposing witnesses was entirely in favour of 

those called by the respondent: he found that no credence 

could be given to Mr. Dinsukh Lal's story. That story was, 

contrary to the clear evidence of the three witnesses for the 

respondent, that while he had, prior to January 1980, driven 

tractors to push out 'planes, he had volunteered to do it, 

hod done it on a goodwill basis and as an ·11 act of grac-e"; he 

did not accept push out work as part of his work and told the 
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respondent so . On th e other ha nd the evide nc e of Messrs. Turner, 

Phill ips and Narayan was directly to the e ff ect that from 1971 

to 1980 the work had bee n always don e by engineers and tha t 

none, in particular Mr . Dinsukh La l and Mr . Paras Ram had said 

it was not their job. 
I 

thus:-

The l ea r ned Judge expressed hi s finding on the matter 

II I am satisfie d that from about 1971 to 
J a nuary 1980, as part of their duty, the 
plaintiff s pushe d out and towe d planes and 
positioned power units without comp l aint. They 
did in 1974 seek to obtain a s peci a l a llowance 
for such work but were not successful. I am 
satisfi e d a l so that it wa s not until 2 1st January, 
1980 that the Company's management became awar e 
that the disput e with the Union, whos e members 
had been instructe d to "work to rule", include d 
a di spute as t o whe ther e ngineers holding the 
plaintif f s qualifications were to drive tugs t o 
push out or tow pla nes and po s ition power un its. " 

The l earned Judge, having devoted some time to the 

question of "work to rule" which he acknowledged was an is sue 

he did not specifically have to consider , went on t o the 

"real issue" which he designated as :-

" ••••• whethe r the work of pushing out and towing 
o f planes a nd positioning of power units is work 
which sho~ld be done by the engineers as being 
within the terms of their conduct of emplo yment 
in which contract the t e rms of the collective 
agreement between the Company and the Union are 
incorporated. " 

This position appears to us to be correctly formu lated 

and th e practice of the part ies , past a nd present, in r elat ion 

t o such work, tho ug h it is r e l evant, cannot be looked a t alone 

in deci ding the issue . We wi ll set out what appear to us to be 

the main reasons of the l earn e d Judge f o r arriving a t hi s 

decision. It will be convenient fir s t t o set out t he r e levant 
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"Definition of Classifications" from Article 34 of the pre sent 

colle ctive agre ement (he r e inafter calle d "the Agreement") 

including that of Engineering Assistant. They are:-

"Engineer - Aircraft Servicing: 

An Engineer - Aircraft Servicing is an employee 
who is an experience d motor me chanic and who 
under appropriat e supe rvision carries out routine 
inspection/servicing of transitting aircraft, 
aircraft refuelling and r e late d duties. In 
addition he is r e quired to maintain ground power 
units and ground air supply units and in 
contingency situations he may carry out essenti a l 
maint e nance and rectification of aircraft ground 
s upport equipment to ensure on sche dul e aircr~ft 
departure. He is r equire d to keep himself abreast 
of rel evant developments and change s in aircraft/ 
r a mp handling procedures. " 

"Li c e n s ed Aircra ft Mainte nance Engin e er: 

A Lice ns e d Aircraft Maint ena n ce Engineer is an 
e mployee who holds a curre nt licence/approval in 
aAy of the following categori e s:- Engin e s , 
Airfra mes, Electrical , Instrument and Radio 
Installations appropriat e to an aircra ft type 
op e rat e d by the Compa ny, or other operator's 
aircraft maintained by the Company at the station 
at which he is e ngaged; and i s engaged to undertak e , 
supervis e and c ertify the maintenance, repair or 
overhaul of any one or more of the components, 
s ys tems, items of equipment and associat e d e quipment 
in the above categories. He is required to maintain 
ground e l ectrical power units and ground air s upply 
units, and in contingency situations may carry out 
essential maint e nance and rectification of ground 
support equipment to ensure on schedule a ircraft 
departure. He processes associated aircraft 
documentation and carries out related clerical 
duties. " 

,"Aircraft Maint e nance Engineer: 

An Aircraft Maintenance Engineer is an employee 
who is the holder of formal qualifications a s 
aircra ft mainte nanc e e ngineer (or such other 
qualifications and experie nc e which i s evaluated 
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by th e Company to be the equivalent thereo f) and 
is engaged in the maintenance, repair or overhaul 
of any one or more of the components, systems, 
items of equipment, and associated equipment in 
the airframes, engines, radio, electrical and 
instruments systems on aircraft. 

He is required to maintain ground e lectrical power 
units and ground air supply units, and in contin­
gency situations may carry out essential mainLenance 
and rectification of aircraft ground support 
equipment to ensure on schedule aircraft departure. 
Additionally he is required to k eep himself abreast 
of relevant deve lopments and changes in aircraft/ 
ramp handling procedures, and carry out related 
duties as assigned. 11 

"Engineering Assistant: 

An Engineering Assistant is an employee who shall 
drive and operate ground handling equipment related 
to engineering ramp activities, service aircraft 
water and toilet systems, dispose aircraft night 
soil and provide general assistance to engineers 
as required. He shall ensure that toilet and 
water carts are in a serviceable condition and 
assist with e quipment maintenance, including 
equipment cleaning. 11 

Th e learned Judge said that put in a nutshell the 

plaintiffs (appellants) say the definitions do not state that 

they havft to drive tugs to push out planes or position 

aircraft and they point to the definition of an engineering 

assistant which refe r to his driving and operating ground 

hondling ,- equipment. 

We would interpolate here that we find difficulty 

in appreciating that the position of the Engineering Assistant 

is one of any prominence in the argument before the Court. 

In the lower court Mr. Dinsukh Lal is recorded as saying that -

"Pushing is not included in anyone's classification". In reply 

to a question by this Court Mr. Sahu Khan, counsel for the 
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appellants, expressed the opinion that the Assistant Engineers 

were the only ones (by their classification) who could do this 

work. On the other hand, Mr. Ramendra Narayan, personal 

manager for the respondent, gave evidence that engineering 

assistants were no~ trained to do the work and could not do 

it - they were not skilled. Engineers had always done it. 

However this may be, the learned Judge made no further 

refere nce to Assistant Engineers but dealt with the respondent's 

contention that the classifications are only a broad and 

general guide and all employees clearly so understood. It was 

impracticable to de fine a complete list of all the work of 

engineers, particularly in an era of frequent technological 

changes. 

The l ea rned Judge found that by no stretch of th e 

imagination do the definitions limit or define the duti es which 

the respondent may ask its employees to pe rform. The purpose 

of the classifications is clear from the agreement itse lf and 

that is to determine the salary rates applicable to employees 

falling within the classification as defined in section 34. 

He quoted Article 3, which is as follows:-

II PAYMENT OF SALARIES 

A. Employee will be paid salary rates applicable 
to the classification set out in Appendix 'A', 
Appe ndix 'B' and Appendix 'C'. " 

The l earned Judge referre d to the definition for 

the following:-

(a) The AME was required to keep himself abreast of 

relevant deve lopments and changes in aircraft/ramp 

handling procedure and carry out relevant duties 

as assigne d. 'Ramp handling procedure' involves 

push outs and positioning of power units. 
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(b) The E-AS duties included ' servicing of transitting 

aircraft' maintenance of ground power units and he 

is required to keep abreast of aircraft/ramp 

procedure . 

(c) LAME has different functions but is r equired to 

ensure 'on sc hedu l e aircraft departure '. 

The learned Judge took a wide view of the overall 

duty to service transitting aircraft and ensure that they get 

away on schedu l e . The engineers could be instructed to perform 

dutie s within their capabilities to fulfil this purpose. 

The learned Judge reli e d upon Article 11A which 

showed that employees could be called upon to perform "higher " 

duties (subject to payment of a responsibility allowance) and 

upon Article 27 which referred to additional responsibilities 

being introduced at a rat e to be fixed by negotiation . 

The l earn ed Judge, however, regarded Article 32 of 

the Agreement as in itself a complete answer to the appellants ' 

arguments. It reads:-

"MANAGEMENT RIGHTS 

A. Th e Company retains the exclusive right to 
manageits operations and to direct the working 
forces. The Company in the exercis e of its rights, 
shall obse rve the provisions of this Agreement. 

B. The right to manage its operation and to 
direc t the working forc es include the right to 
hire, to transfe r, to promote , to lay off employees 
because of lack of work, t o deduct payment for any 
day or shift that an employee cannot usefully be 
employed because of strike or through breakdo~n 
or stoppage of work by any cause for which the 
Company cannot be reasonably held responsible; to 
schedule the work, con trol and regulate the use of 
all equipment and other property of the Company, 
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dismiss, or take disciplinary act i on against any 
employee who violates any of the Company's r ules 
and regulations provided that such are published 
and made available to employees by providing a copy 
in the various departments . 11 

It was th e learne d Judge ' s view that by this Article, 

combined with Articles 11A and 27, the employees have agreed 

that the respondent can direct th em to perform other duties 

and coll upon th em to accept additional responsibilities and 

duties . 

Finally the l earned Judge expressed himself, with 

r e ference to the performance of the duties in question by 

engineers s ince 1971, in terms of the passage we have already 

quoted in the early part of this judgment . 

The grounds of appeal, as set out in the appellants ' 

notice a ~e as follow s: -

"l. THAT the l earned trial Judge erred in law and 
in fact in holding that it is the function 
and/or duty of the Appe llants as Aircraft 
Se rvicing Engineers and/or Licensed Aircraft 
Maintenance Engineers to operate fox tractors, 
a Douglas tractor or fox tug or any other 
vehicle in order to push back or push out air 
planes or to position power-units. 

2. THAT the learned trial Judge erred in low and 
in fact in adjudicating on matters not raised 
as issues at the trial inasmuch as the Appellants 
we r e not given an opportunity to adduce evidence 
on matters relevant to such issues. 

3. THAT in any event the learned trial Judge erre d 
in l aw and in fact in holding that the Appellants 
(except the Union) we r e obliged in law to work 
overtime and/or were in breach of contract of 
service in carrying out "work to rule". 

4. THAT the learned trial Judge erred in l aw in 
criticising the citing of old English precedent 
by the appellant when he later accepted that the 
same was relevant. 
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5. THAT the learned trial Judge erred in law 
and in fact in holding that the Appellants 
(except the union) were obliged to carry 
out all instructions of the Respondent even 
though the same were outside the ambit of 
his normal duties. 

6. THAT the learned trial Judge erred in law and 
in fact in basing his findings on oral evide nce 
in preference to documentary evidence. 

7. THAT the findings and verdict of the l earned 
trial Judge are unreasonable and cannot be 
supported having regard to the evidence as a 
whole. " 

In the event the argument on appeal was vir~uolly 

confined to Ground 1; Grounds 2 and 3 related to the learned 

Judge's observations and findings on "overtime" and "work to 

rule". The latter was described by the learned Judge as an 

issue he did not specifically have to consider, and the former 

he "discussed" only because it was r e ferred to in evide nc e . 

Thes e matters at l eas t prima faci e having no relation to the 

single issue be fore the Court, Mr. Sahu Khan said he did not 

propose to argue them unless Mr. Sweetman, for the respondent, 

sought to rely on them on the main issue . Mr. Sweetman did 

rely on some of the evidence on the work to rule questions 

as being· relevant as showing the course of conduct between 

the parties but agreed that matters adjudicated on, not 

essential to the one main issue, were not matters for appeal. 
I 

No further argument was tende red on these grounds. Th~ way 

we regard the matter is that while any evidence relevant to 

the single matter in issue is to be considered, whether or not 

it also touches the questions of work to rule and/or overtime, 

this Court is not concerned with the actual decisions upon 

either of those issues and does not need to express any opinion 

on them. 

Grounds 4-7 were also regarded by Mr. Sahu Khan as 

being covered by his argument on ground 1 and we will proceed 
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accordingly to that ground. 

Mr. Sahu Khan refe rred to the sequence of agreements 

from 1975 onwards. First Ex. 1, covering the years 1975-1976, 

followed by Ex. 14 for the next year. This was followed by 

Ex.3B for 1978. In force at the relevant period, Ex.D was 

what we hav e r e ferred to as the agreement dated the 28th 

August, 1979. We will refer to it from now on as "the 

Agreement". 

In Ex. 1 there were no classification of cater~ries 

though there was a scale of rates of pay, and the distinction 

be ~ween the three grades of engineer, aircraft servicing, 

aircraft maintenance and licensed aircraft appears. The 

definitions are for the purposes of pay rates. 

The Agreement Ex. 14 did contain "Definitions of 

Clas si fication" in Article 32, including the three relevant 

categories, setting out lists which specify in general terms 

th e qualifications required to be had and what they will be 

required or permitted to do. The 1977 agreement Ex.38 we were 

informed merely repeats these classifications. 

:Jb 

The relevant paragraphs of Article 34 of the Agreemen t 

hove been set out above. It was submitted that nowhere in these 

categories is it stated that engineers have to drive. The 

nearest requirement is that of maintenance. There are several 

categories whose duties include driving various types of 

vehiclei and it is so stated in the respective paragraphs. 

The actual category of "Driver", strangely perhaps, performs 

general driving duties, "other than operating aircraft ground 
I 

support equipment". The paragraph dealing with Engineering 

Assistant has been referred to above. 

We were given a number of references to the scheduled 

duties of the Departure Engineer at the time of departure 
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designed to show that at least some of them are inconsistent 

with the Departure Engineer being also the tractor driver. 

There is no need to detail them. It is quite correct, for 

example, that he could not position himself on the right side 

of the tractor with headphones to co-ordinate control cabin to 

tractor instructions and at same time drive the tractor. This 

of course does not prevent the tractor being driven b~ another 

engineer. The evidence, in Mr. Sahu Khan's submission, ·of 

Mr. Ramendra Narayan, to which we have already referred, on 

the subject of engineering assistants, should be reje~+ed as 

contrary to the agreement. 

The argument continued that in 1977 the respondent 

did attempt to put in a preamble to the agreement then being 

negotiated, to t rea t the specifications as merely a general 

guide. This was Article 32A of Ex. 4A -

" The definitions of classifications contained 
in this Article are only a general guide to the 
nature of each job and are not to be regarded as 
covering all and every function and duties of 
the employees concerned. The Association 

·understands and accepts that employeesmay not 
be confined solely to the work functions described 
in their part~cular classification definition. 11 

The fact that this article was not incorporated into tne 

ensuing agreement, in Mr. Sahu Khan's submission, ought to be 

interpreted as evidence that the respondent did accept the 

categories as being comprehensive. Mr. Dinsukh Lal's evidence 

was that the respondent asked for the same preamble in 1979 

and it was again rej ected. Mr. Ramendra Narayan confirmed 

this in his evidence, but it is to be noted that he said the 

reason given for the rejection of the clause by the Association 

was that it would enable the respondent to assign members to 

other duties. 
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Mr. Sahu Khan's submi ss ion continues that the 

references just discussed show that the parties in drafting the 

agreement did so with the f unc tion s of each class of employee 

in mind. The learne d Judge f ound that the engineers did carry 

out the tasks in mind, but even if there was no protest at 

having to do so, the declaration asked, called for the 

r esolution of the question whether the engineers were : n duty 

bound to perform this work. Th e agreement must be interpre t ed 

according to its t e r ms. The l earn ed Judge's r e f e r ence to new 

technological changes (which we have mentioned above) is 

answered by Article 27 of the Agreement, which provides:-

"27. In the event of a new classification being 
created or additional responsibilities being 
introduced which fall within the scope of a ny 
of the existing classifications of this Agreement, 
a rate s hall be fixed by the Company subject to 
s ubse quent negotiations between the Company and 
the Association as soon as practicable wit hin 
a period o f 6 months. 11 

That article a ppears to us to be primarily concerned 

with pay. It doe s no±hing to answe r th e question whethe r the 
I 

responsibilities in i ssue in this case were "additional ''; nor 

does it assist with the ques tion whether additional re sponsibi­

lities assigne d must be pe rformed in a ny event, subject only to 

nego tiations about pay. 

Mr. Sahu Khan's argument continued that the Agreement 

must be interpreted by itself and not as a matter of what 

happen e d before and after it. No question of ambiguity arises, 

because the Agreement do es provide who is to drive the t ugs -

that is the Engineering Assistants. Implied terms can only 

come into play when no express terms are applicable. A t e rm 

such as honesty of conduct might be implied but not such a 

term as would provide a duty outside the clas~ifications. 

It will be advantageous at this point to look ~t 

r e l evan t provisions of the Trade Dispute s Act 1973. Section 33 
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provides for registration of collective agreements . Subsections 

( 1) (2) 
1
and (7) read :-

"33( 1). A copy of every collective agreement 
and any amendment thereof regulating the terms 
and conditions of employment of employees of 
one o~ more descriptions or determining in 
relation to employees of one or more descriptions, 
any matters for which a procedure agreement 
can provide shall be registered with the 
Permanent Secretary. 

(2) The terms of every such agreement shall be 
set out in writing, shall be endorsed by or on 
be half of the parties, and, where appropriate, 
by the conciliator or the chairman of the 
conciliation committee concerned. 

(3) The provisions of any such agreement shall 
be an implied condition . of contract between every 
employee and employer to whom the agreement applies." 

Th e definition of "colle ctive agreement" in s e ction 2 is:-

'"Collective agreement" means any agreement which -

(a) is made by or on behalf of one or more 
organisations of employees and one or more 
employers or organisations of employers; 
and 

(b) prescribes (wholly or in part) the t e rms and 
conditions of employment of employees of one 
or more descriptions, or a procedure agreement, 
or both; ' 

While subsection (7) of section 33 makes the provisions 

of such agreements an implied condition of the contract of 

employment the definition just quoted makes it clear that the 

agreement may, or may not, contain all the terms of the 

personal contracts of employment between employer and employees. 

Mr. Sahu Khan submitted that in the present case the whole 

contract was contained in the Agreement. He quoted Rookes v. 

Barnard /19627 2 All E.R. 579, which does not in fact provide 
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relevant assistance. At p. 595, Donovan L.J. said:-

"so that the terms of the 1949 agreement, which 
deal among other things with hours of work , pay, 
holidays, and discipline (and here I quote the 
learned judge, 'thus became part of the terms o& 

each individual contract of employment between 
the corporation and members of A.E.S.D.' " 

The point is contested by Mr. Sweetman , to whose argume nt we 

will shortly come, and each case must de pend on its own facts. 

On the question of subsequent conduct of the parties 

reliance was placed on F.L. Schuler v. Wickman Machine Tools 

Sales Ltd. /19747 A.C, 235 in which it was held that in general 

an agreement could not be construed in the light of the 

subsequent actions of the parties . Another case relied upon 

gen erally on the duties of employers wa s Price v. Mowet (1862) 

11 C.B. (N.S . ) 508; 142 E.R. 895 which was mentioned in the 

judgment under appeal . A person employed as a lace buyer 

r efused to obey an order to fold lace on cards. It was neld 

that it was properly left to the jury to say wheth e r or not the 

orders were such that a person in the employee's position was 

bound to obey. That was left as a question of fact; the present 

positm is analogous though not co-incident, for in addition to 

the question whether the duty relied on was imposed on a proper 

construction of the Agreement, it poses the alternative question 

whether the duty was the subject of an express or implied term 

outside those reduced to writing, 

· We will say at once that we accept fully the learned 

Judge's findings based on the credibility of the witnesses who 

gave evidence before him, It follows that we accept that the 
I 

appellants concerned, from about 1971 to 1980 pushed out and 

towed planes and power units without complaint, and that the 

respondent was not aware of a dispute over this work until the 

• • I • . , " ~ - - - - .L - .r. 
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their duty", in the passage we have quoted on this subject, in 

our opinion he meant that the work was done to all intents and 

purposes as part of their duty, without protest or complaint; 

this we also accept. It was a case in which the advantage 
I 

which the learned Judge enjoyed of seeing and hearing the 

witnesses , was paramount, and no argument of any merit to the 

contrary has been addressed to us. 

Mr. Sweetman's submissions on the other issues in 

the case may be summarised. 

(a) As to the argument that the respondent had wished to 

insert a preamble (set out above) to the effect that the 

definition of classifications were only a general guide he said 

that as this was not made .part of the agreement the agreement 

had to be construed as it stood, without it. We are inclined 

to think, though it has not been put this way in argument, that 

this matter is in the realm of negotiations, which ge nerally 

would not be admissible. 

(b) A list of thirty items of work of various kind s was 

prepared by the Maintenance Manager Nadi, as normal duties 

carried out for many years by the aircraft engineers on the 

Nadi station. They were examples of such duties though not 

entered in the appropriate classification in the Agreement. 

These were put to Mr. Dinsukh Lal in cross-examination and he 

admitted that the engineers performed a substantial number of 

them., though in some cases he added "Not part of our duty". 

He admitted that to marshal! aircraft was their duty, to 

position and remove chocks, to maintain and service towbars, 

to connect towbars. Tasks associated with driving were, to 

drive and service small tugs for general transport and towing, 

and to drive and operate the large (Cherry Picker) truck. 

These last mentioned tasks were admittedly done, "but not our 

duty". 
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(c) What is in the Agreement is only part of the terms and 

conditions. There are work rules and instructions incorporated. 

The Agreement is not between the respondent and its employees 

but between the Association and the respondent; its terms are 

imported into the personal employment agreements as implied 

terms by section 33(7). 

(d) As to implied terms, Mr. Sweetman put forward two 

passages from Introduction to the Low of Employment by Szakats 

(1975). At page 97 -

"Con common low implied terms co-exist with th~ 
detailed provisions of statutes and collec~ive 
arrangements? It depends on the express term~ 
of the employment contract and on the clauses 
of the relevant industrial instrument, but it is 
primarily a question of law. Some common low 
duties of the servant may be accepted as so well 
established and basic that the impliccti.on is 
obvious . II 

and at page 98 -

"Work rules, without incorporation by signature 
on the form of acknowledgement cannot be regarded 
as incorporated but merely as implied terms. If 
work rules hove been adequately brought to the 
notice of workers either by supplying them wi f h 
a booklet or by exhibiting copies on conspicuous 
places regularly used by the employees, such 
rules can be considered to have been accepted as 
contractual terms by implication. The difference 
between work rules signed and unsigned is merely 
that the latter have been imported into the 
contract not by express reference or acknowledgement 
but by the parties' continuous observance. It may 
also be asserted that the provisions of the work 
rules with a legal significance as distinct from 
those· with a pure advisory character, if they 
regularly have been observed during a reasonable 
period develop into a custom, what may be called 
codified custom. " 

The authority for this proposition is Marshall v. English 

Electric Co. Ltd. f194~/ 1 All E.R. 653. 
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( e) The final argument for the respondent was based on a 

comparison of Article 2(c) of the Agreement with sections of 

the Employment Act (1 of 1975), With respect we do not think 

it takes the matter any further, 

Having considered all these various submissions with 

care we have arrived at the conclusion that the learned Judge 

was justified in refusing to make the declaration asked, We 

concur with him in attaching importance to Article 32 of the 

Agreement (supra) though we are not of opinion that it is only 

nece ssary for the respondent to giv e an order, to make 

obedie nce to that order a duty of the employee, 

The second sentence of the Article shows that the 

respondent i s required to observe the provision of the Agreement. 

It could not in the guise of management create duties which 

we r e contra ry to those laid down in the actual s pecifications, 

though thos e that are merely new or additional are apparently 

within the powers of the respondent to impose unde r Article 27. 

Article 27 however is not in point here ·except as a possible 

guide to the question of construction. The duties reli e d upon 

by th e respondent are not be ing put ·forward as new or 

additional duties but duties existing under the conditions of 

employment of the engineers, 

In our view Article 32A must be given a wide 

interpretation, It is not restricted by B (which uses the word 

"include 11
) and must be int erpreted as an overall power of 

management and direction - if it were restricted to the 

ipsissima verba of the definitions of classifications, no 

useful purpose would be served by the Article. In our judgment 

the Article is intended to assist the respondent in the 

effective at tainmen t of its main purpose, the operation and 

control of aircraft, including their arrivals and departures. 

To this end it is open to the respondent to give the 
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engineers such directions, which are not contrary to their 

functions as spelt out in the definitions of specification, but 

are reasonably incidental thereto. That the particular duties 

are incidental to the "spelt out" duties, is fully demonstrated 

by the fact that they have been performed without protest (as 

has been found) over a number of years, ever since the necessity 

for them aros e . Even without this assistance we would be of 

opinion that it is manifest that such duties are reasonably 

incidental to the engineers' functions as spe cified, in the 

light of the overall purpose of the responden~s operations. 

Mr. Sahu Khan's answer to this would be that the 

driving duties are allotted to Engineering Assistants by the 

definitions and are therefore impliedly excluded from those of 

the Engin eers. Th e attitude of the appellants, as indicated 

by the evidence of Mr. Dinsukh Lal, to the interpretation of 

this definition app ears to have been somewhat inconsistent, 

and we are not of opinion that, if it does enable Assistant 

Engineers to drive for the purposes in question, it is , intended 

to impose that duty upon them exclusively. On the evidence of 

the status of the Engin eering Assistant it appears more likely 

to be de signed to confer a possible function which they would 

othe rwise not have. We do not think it justifiable, without 

a much clearer indication than is provided by this submission, 

to limit or regulate the functions of the engineers as the 

senior officers, by reference to those of the assistants. 
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If we are wrong in deciding that as a matter of 

construction of the Agreeme nt the duties in question ore 

r easonably incidental to those detailed in the Agreement for 

e ngineers, and the refore may be as s ign e d to the engineers by 

th e r espondent, we would be of opinion that the evidence clearly 

shows an implied term that the e ngineers shall do such work. 

We wo uld reject the s ugge stion that the Agreement contains 

the whol e of th e a greement for service between the r e spondent 

and its employees . It was admitted by Mr. Dinsukh Lal that 

a number of t ask s properly assigned to engineers were not 

referre d to in th e de finitions of s pecification. A substantial 

amount of ma t erial has been in c lude d in the Agreem~nt but it 

would be obviously most difficult t o include eve r y de tail. 

Th e finding of the l earn e d Judg e i s that the engineers from 

about 1971 to January, 1980, pushed out and towed planes and 

positioned power units without complaint. Though they tri e d 

to obtain a s pecia l a llowance for the work in 1974, they 

continue d for further years to pe rform the duties, though the 

allowance wa s refus e d. We are satisfied that there was such 

c ontinuous obse rvance and pe rformance of this work as part of 

normal duties a s to constitute such observance and performance 

an impli ed t e rm of th e contract of employme nt be twe en the 

parties , binding on the appellants. 

For these reasons we agree with the judgment in the 

court below, and the appeal is dismissed with costs. 

J)fd~-
• • • • • • • • • • • • • • • • • • • • • • • • • 

Vice President 

Judge of App eal 

Judge of App eal 


