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The appell ant was tried by the Supreme Court 
of Fiji a t Lautoka on a cha rge of murdering Sarj u Prasad 

s/o Bal deo on the 15th November, 1980. The t ria l was 
befo re a judge and three assessors and on the 2nd Jul.y, 

1981 , the l earned judge summed up to the assessors , one 
o f whom then gave the opinion that t he appellant was not 

guilty and the o ther two were of opini on that h e was no t 
guilty of murder but £juil ty of mansl aughter. On the 3rd 
July , 1981 , the lea rned judge del iver ed a written 
judgment in which h e did not accept the opinions of the 
a ssessors and i·ound the appellant guilty of murder : he 

imposed the statutory penalty of imprisonment for life. 

Under t he system of criminal trials in the 

Supreme Uourt of i iji t he judge s i ts wi th assessor s, 
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whose opinions at the close of the case are to be stated 

orall y , and recorded. By section 299(2) of the Criminal 
Procedur e Code (Cap . 21 - Revised Laws of Fiji - Bi . 1978) 
the judge is then r equired to give judgment but , "in 

doing so shall not be bound to conform to the opinions 
of the assessors:". A proviso to section 299 (2) reads 
(in part) : 

"······• when the judge does not agree with 
t h e majority opinion of the assessors, h e 
shall give h i s rea sons, which shall be 
written down and be pronounced in open 
court , for differing with such majority 
opinion." 

This procedure was followed here and the learned judge's 
"reasons" were incorpor ated in his written judgment. We 
will have occasion l ater to refer to decid ed cases which 

provide s ome Guidance in the proper exercise of these 
})articular j udicial powers. 

'l~e evidence acainst the appellant as presented 
by the prosecution f ell with in very small compass, though 

once a confession signed by the appellant is accepted · 
(involving the rejection of his case as presented in 
court) i t amounted to a s t rong case. The deceased was 
an Indi an 52 or 54 years of 1388. He was found injured 
but sti l _l a live on the 2nd November, 1980, at 11 a .m. by 
police constable Jone Latianara lying unconscious in 

some ruined buildings known as the old South Seas Club. 

He wa s taken to hospital where he died several days 
later. He had a number o f injuries to the head with 

haematoma all over the scalp and temporal muscles - mild 
haemorr haee between covers of the brain, left side of 
br ain swollen and fluid in brain, h aemorrhage on left 
of brain with h aematoma 5 ems. in diameter. There was 
f luid in the lungs and haematoma of the pericardium, in 

the liver and in the abdomen. The medical evidence 

indicated four or f ive blows to the skull, several to 
the abdomen and several to the chest. '.J]:le injurie~ 

could have been caused by severe blows by a fist. The 
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bra in injuries could not have been caused by a fall. 

The caus e of death was a collection of blood on the 
left side of the brain increasing pressure within the 

skull. 

An important witness for the prosecution was 

Sereana Ciba , a ba rmaid who lived at 5 Leka Street near 

t he old South Sea s Club. A group of people had been 

drinking at ~ tree seat not far away and at about 5 p.m. 
she saw the appellant, with an Indian male, approach the 
ruins of the South Sea s Club , and push the Indian into 

one of the ruined rooms . She saw the appellant put his 
hand into the Indian's pocket . She raised a call of 
"police II and the appellant began to push the Indian back 
to where they had come from. She went to bed that night 
a t about 1 0 p . m. - 11 p . m. There was no rowdiness from 

the old South :Jea s Club but noise of drinking ; there were 
a lot of drunks round the area. 

The next a spect of the prosecution ' s evidence 

comprises a stat ement , ~x. F1, which the appell ant made to 

P . I . Govind Raju a t t he police station on the 19th 
November, 1980 . vie would mention here that when Insp . Raju 
went into the wit ness box, counsel f or the appellant is 
recorded as saying (in the absence of the assessors) that 

he was told t ha t the appellant was under the influence 

of liquor when he made the statement , and referred t o 

prejudicial effect . No specific application f or a 

trial ·within a trittl seems to have been made and the 

learned judBe ruled that i t was a matter for the 

ass essors and the evidence would continue in the usual 
wo.y . No g round o f a ppeal has been formulated or point 

t aken bef ore this Court arising out of this episode . 

The sta tement made by the appellant, who 

describ ed himself as a professional boxer and also a 

casual dock worker, was detailed and lengthy. The first 

pa rt of it wa s aBreed to be correct by t he appellant 

when he gave evidence, and we will convey the content 
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01· thu. t part by ,1 uo tine; a portion of the learned judge's 

sumrnin;s up . I t r eads : 

11 In it Lhe a ccused s a.ys he had $ 5 . 00 between 
10 u . m. 2-n d 11 0. . L1. on :Jaturday 1st lifovember, 1980 
and joined o. i;roup o f ma les in consumine a carton 
o f beer . .',f ter 11 a . m. they pooled money and 
consume d o.noth e r ca rton . 1r he a ccused contributed 
:i;2 . 0 0 . ·!.'hen they drank at the Lautoka hotel and 
the a ccused joi ned a nother g roup and paid $ 1.00 
t owa rds a noth er ca rton wh ich they dr8.nk under a 
t r ee . 'l'hen the deceased joined them and gave 
a ccu.,s ed ~;20 . 00 t o purcha se a carton of beer and 
.:.i.ccuaocl s ::i.ys h e gave ba ck the change . 

A t t hat sto.ge according to the accused ' s 
sta tement h e had spent at least $3 . 00 of his ovm 
money a nd could not have had more than $2 .00 left . 
If t h e a ccused h a d any money left he was letting 
o ther p eople do the po.yint; and sticking to his 
$2 . 00 . It rnus t have been around this time that 
:e . \-/ . 1 , .:lereana. saw the accused with the deceased 
ncu.r the ruin s o f' the tlouth Seas· Club; that is if 
_yo u u.cce1) t h er evidence. !Jhe says it was about 
'.:i . 00 p . m. a nd Lho accunecl saicl they f'inished tha t 
ca rton by 6 . 00 p . m. or 7 . 00 p.m. and went back to 
the k1u t olrn. llotcl. 

Hi r.; statement shows the accused had three or 
four more .zl;isses of beer which other people 
p urchased. Once again t he accused is relying 
upon others to buy his beer. Was that because he 
hc~d no money left . Do y ou think he still had 
82 . 00 in h is pocket? 

Hx . ~.1 s hows that at 8.00 p . m. the deceased 
and the accused went to t.he beer garden of the 
Lautoka hot0l but did not pay to enter and did 
not stay t h ere. ,'lccused refused the deceased ' s 
invitation to a ccompany him home and for curry 
8.rnl the decea sed departed sayin& he was taking a 
t a xi home . 11 

'l'hc l a st pa rt o f the appellant's statement 

wa s made after the interrog o.ting inspector had referred 

to :.m ea rlier s tatement of the appellant and alleged 

s t a te r.10nts by o th~-1rs. ·.-✓ e <1uote it verbatim : 

11 ,l : l•'u.rth crmore your friend Di tiveni alias Greeno 
has mo.de a statement to us that one J.'Iafi told 
h i m Vna t you punched that Indian man . \·/hat 
do you say about all this? 
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A: Silent for about 30 seconds and said ' I can't 
take it anymore . I must tel l the truth and 
clear out my conscience. I did not mean to 
kill t hat Indian man when I went to the Whiskey· 
'!'own I r ealise I had no money . I want to borrow 
money from the Indian man . I came out from the 
Whiskey Tovm and went to look for the Indian man 
l saw him going towards the Taxi Stand. He was 
at Naviti Street near BPs I call him he came to 
me . I told him I f ixed one girl for h im at the 
Old South 8eas Club where he had drank. He came 
with me . I t ook him inside one room inside the 
old South Sea s Club and asked him fo r money. He 
said to bring the girl first . I got annoyed and 
punched . I gave him many pwx:hea he fell down 
and I knocked him. He knocked out. I searched 
his pocket and took out some money . He had $10 
note and some loose change left. I took them 
all out I don ' t know how much loose c~nge he 
had with. I took out his shirt , it got torn and 
left the place. I wrapped the shirt around my 
head so no one can know me . When I reach the 
steps beside the M."li. I threw the shirt away and 
went to spent all the money there . I am very 
sorry now I did not know this Indian man gonna 
die . I only wuntcd to take his money but don ' t 
want to kill him. This was al.l about 9 . 30 p . m. 
I feel sorry for this man. I was feeling guilty 
all the time . I prayed that he should be well 
but now t J1at he died I am very sorry for him. 

Q: How did you know that this Indian man had money 
left with him':' 

A: Yes he souted me beer, when he said he was going 
to get taxi t o go home I know he had money. He 
s howed me some money t o me when we left the 
8outh Seas Club . He had $10 note . 

Q: Do you want to say anything else? 
A: Whatever I tol d is the truth . I am honest I 

am sorry fo r the Indian man." 

The appellant gave evidence on oath and 
challenced the portion of the statement-which we have 

just quoted. He said t he deceased took a taxi to go 
home and t hat was the last he saw of him. He himself 
went home by taxi about 10.30 p.m. - the fare was $2 

and ho ha.d to borrow $1 from his wife at home to be able 

t o pay i t . His wife Lusiana 'l'anai confirmed this in 
evidence , puttinCT the time of his arrival at 11 .30 p.m., 

or before midniBht . 
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The defence called one Ane Lupe Tu.ifagalele 
(D . W.4) who lived opposite the old South Seas Club. 
She said that about 6 . 30 a . m. on Sunday the 2nd 
November , tha t i s the day following the material day, 
she went lookine for firewood in the vicinity of the 
Club . She looked into every room but did not enter 
any ; she saw no one l ying there . Her companion Siteri 
did enter the rooms but she did not give evidence • 

.Another defence witness Vasiti Baravil ala 
(D. W. 5) claimed to have seen an Indian man , with two 
Fijians and a girl .Alena l ate at night (presumabl.y , 
though not stated to be , the Saturday night in question) . 
She was shown a photograph and said it contained a 
picture of the Indian she saw. There is no evidence 
about this but the learned judge made this adverse 
comment in his summing up: 

"She was shown a photo of the deceased ' s body and 
she said he was the man. 'l'he photo was not put 
in but I am directing that it be placed now among 
the exhibits as Ex. D.1. D. W. 5 says she saw a man, 
whom she did not know; it was night although the 
s treets there are lighted as you know. She had no 
occasion to pay attention to his appearance . Now 
s he claims to . recognise the bruised face of the 
corpse as t h e f ace of that man whom she saw for 
an instant a bout 8 months' ago . Do you think she 
could remember for 8 months the face of a man whom 
she casually passed in the street ; a man whom she 
did not know and has never seen since? " 

On the same lines a further witness Maleli 

Sa tala (D. \'/ . 6) s a id that on the Saturday ni{3ht in question 
he saw an el derly Indian male , two Fij ians and the girl 
Alena lyinG do'l-m near his house in Namoli village . 

Counsel for the a ccused (Mr. Vula , who appears also in 
t his Court) obta ined an ad journment to trace Alena, but 
havint3 done so , h e elected not to call her. 

Iletia Hbeka Voginiso (D. W.3 ) also gave 
evidence of having seen the appellant on the Saturday 
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nieht in question at 9 p.m. and at some l ater time at 
the Sports a nd Social Club. 

On this evidence it i s clear that if the 
a ssessors accepted the statement of the appellant at 

3-rf 

its face value t here was ample evidence to justify the 
majority verdict of mansl aughter . All that the appellant 
could say wa s that he had been drinkine beer before he 
made it and as the learned judge pointed out he agreed 
that the first six pages were correct . On the appeal 
there has been no attaclc on this aspect of the matter. 
It was open to the assessors to reject the whole or 
part of the evidence of the witnesses called by t he 
appellant and t here is indeed very little of it which, 
if a ccepted , would be inconsistent with the appellant 's 
havin3 been able t o commit the assault in question . 

Hr. Vu.la formulated his grounds of appeal as 
follows ( a fifth grov.nd was abandon ed) : 

"1 • 'Ehu t; the Learned '.!.'rial Judge erred in 
usurping the role of the Assessors as 
'l'ri bunal of Fact in overruling their 
unanimous f inding of not guilty of 
murder hence there was a g r oss mis
carriage of justice . 

2 . rrhat the Learned Trial Judge erred in not 
adequately warning the asses sor s as to the 
extent to which they may accept or reject 
his Lordship ' s comments on the f a c ts . 

3 . 11hat the Lear ned 1Tial Judge did not 
adequa tely or correctly direct the 
Assessors that quite apart from the 
other issues raised at the· trial, the 
Asoess or3 the question whether in the 
lit3ht o f all the circumstances and in 
particular the cumulative effect of the 
Appellant ' s intoxication the required 
specif ic intent to commit murder was 
negatived or there was a reasonable 
doubt about it. Consequently there has 
been a subs tantial miscarriage of justice. 

4 . '11ha t the Learned Tr ial Judge erred in not 
adequa t ely warning the Assessors that i:f 
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they have any reasonable doubt about the 
truth of the Confession, then they ought 
to give the benefit of that doubt to the 
appellant . " 

Nr . Vu.la argued Grounds 1 and 2 together and 
t he burden o f his submission wa s that the learned judge 

had failed to warn the assessors sufficiently that on 
questions of f a ct it was their own view that mattered 
and tha.t any expression of opinion by him was not 
binding on them. Counsel quoted the case of Broadhurst 
v . n. Lf96Y A. C. 441 which was cited (and distinguished) 
in a ca se before this Court Appana v. Reginam _ (Criminal 
Appeals Nos. 71 , 72 and 73/80) . 

1he learned judee ' s direction on this subject 
commences with hi s openini3 words . "You are judges of 
f a ct . I will advise you as to the law which you will 
accept from me." This concise passage might be thought 
to be unduly brief unless augmented . However a l ittle 

l ater the direction includes advi ce as to the t r eatment 

by the assessors of the evidence of witnesses which 
would indicate the task is for them. Lower down is the 
pas sage which couns el submits is inadequate -

" I will remind you of the salient features 
of the evidence and will make comments for your 
guidance . However , I am not inviting you to 
come to any particular conclusion. It is your 
L~dependent opinions that are wanted , but I may 
offer the benefit of my experience in your 
approach to the evidence . 11 

It is a r ~ued thnt this does not make it clear that the 

assessors are not bound to accept an opinion of the 

learned judge , though t nat seems to us cl ear enough from 
the phrase "It is your independent opinions that are 

wan te_d . 11 

Counsel gave examples of the possibility of 

prejudice . One is : 
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11 If you accept the evidence of the doctor 
the deceased had received a severe beating up 
punches b eing rained upon h is head , chest and 
abdomen knocking him unconscious." 

'l'he point there is , of course , that it i s t he a ssessors ' 
acceptance of the evidence of the doctor which is 

i mportant . The rest seems t o us a logical deduction. 

The next example l~iven was not a question of 
opinion but an accidental error by the judge . He quoted 
the alleged confession as stating the appellant's estimate 
of the t ime of the assault as about 8. 30 p .m. whereas it 
in fact reads 9 . 30 p . m. Though, if meticulous timing was 
an issue this might have a bearing on the evidence of 
D. W.3 that he met the appellant about 9 p . m., a s we see 
the ca se it was not one in which exact timing meant 
anythin~ at all . 

Counsel' s next example of possible prejudice 

is a comment concerning the possibility of D. W. 4 being 
mi staken when she failed to see a ny person in the ruins 
early on Sunday morning . The judge said "If deceased's 
prostrate form were placed in the ruins after 6 . 30 a.m. 
someone would have had t o carr y him there . I t would be 
a very risky operation in daylight." We fail to find 
cause for complaint here ; it seems a statement of the 

obvious . 

Exception was also taken to this passage : 

11 It i s f or you to bring your commonsense and 
experience as men of the wor ld to bear upon these 
matters a nd t o arrive at a common sense conclusion. 
~he a ccus ed does not have to satisfy you that it is 
untrue; the onus is upon the prosecution to satisfy 
you of i ts truth. " 

It was a r gued that the reference to common sense as men . 

of the world implied that the defence evidence which had 
been under discussi on should be rej ected. We a re unable 

to agree with this submission. 
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Concerning the amount of money the appellant 

had when he arrived .home objection was taken to this 

passaee in the summing up -

"If the accused had robbed the deceased he may 
have had enough money to pay the $2 .00 taxi fare; 
the defence state that he did not have the taxi 
money and therefore could not have robbed the 
deceased . 1hat is a matter for you. Of course 
it would depend on where the accused went and 
what he spent after the alleged robbery. It 
might not take long to spend $10.00 or so at 
late night dances in clubs . It could also 
depend on what time accused did in fact go home; 
you ha.veto decide to what extent you accept the 
evidence of the accused and his de facto wife . " 

It will be noticed that the words " lliat is a matter for 
you" appear in the middle of that passage. We find 
nothing objectionable in the mention of possibilities 
the assessor s obviously had to consi der. 

Counsel also complained that some of the queries 
put by the learned judge appeared to indicate the required 
answer·- an example was : 

" Looking at the confession does it appear to 
be the confession of the man who assaulted the 
deceased or is it a very ingenious fabrication 
by Insp . Ra ju? 

What reason ,-,ould Insp . Raju have for 
fabricating a confession? Why fill several 
pages with questions before coming to the 
point wh ere he includes a fabricated 
confession? 11 

We agree that this shows the learned judge ' s own view 

but not, in our opinion, beyond what is permissible on 
such a topic . 

As to Ground 3 Mr. Vula indicated that though 
in terms this ground was limited to the summing up he 

intended it to include a reference to the judgment . The 

various passages he relied on were as follows . From. the 

summine up : 
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(1) 11 A person ' s intentions are unlikely to be 
announced i f they i nvolve murder or other 
serious crime. Usually the wrong doer will 
try to carry out his crime where no one can 
see him. Consequently there is usually no 
direct evidence in such cases of an accused ' s 
intention and his intention can only be 
deduced from his behaviour and a ctions before 
during and after the alleged crime . It is 
for the prosecution to prov-e that the acc used 
intended to kill or cause grievous ha.rm to 
the deceased and it is not for the accused to 
satisfy you that there was no such intention. 

Alcohol affects a person's mind and under 
the influence of drink he may execute some 
action without intending the consequences 
wh ich in fac t result fro m it. Sectj_on 1 3 ( 4) 
of the Penal Code s tates that intoxicati on 
shall be ta.ken int o account to assist in 
determining whether an a ccused had formed a 
specific intent:Lon in the absence of which 
he would no t be guilty of the offence char g ed. 

As I have pointed out murder requires the 
specific intention to kill or t o c ause grievous 
harm to the v ictim. 'l'here is evidence that the 
a ccused had 1)een drinking up to the moment of 
the nlleesed cri.mo and you mny conclude his 
behaviour was a:ffected by drink. You have to 
determine whether , in spj_te of what t , had had 
to drink, the accused had the intention to 
co.use death or grievous han;n to the deceased ." 

( 2) 11 Tne accused in his statement to the police 
says that he had been drinking. He seems to 
have c ommenced about 1 1 . 00 a . m. and continued 
on and off until 8 . 30 p .m. when he allegedly 
beat up the deceased . In that time he could 
have consumed enough a lcohol to affect him 
mentall y a nd have some effect on his ability 
to form a specific intention. As indica ted in 
the statutor y definit ion of malice aforethought 
the accused docs not havG to say to himself 1 I 
have decided to kill 1, or ' I am going to cause 
hi m serions injury ' to have a specific intention . 
If t he accused beat the deceased into uncon scious
ness with the fists and muscles of a professional 
boxer and then kicked his head as h e lay on the 
ground would he , in spite o f th0 beer , know that 
he was likely to cause grievous harm? Yo u can 
s carcely bo.sh a man on the head wi th an iron 
hammer und say at the same time ' I have no 
intention of causing him grievous harm. ' A 
drunken intention is still an intention. 1'he 

, . 
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fact that drink causes a man t o give way readily 
to greed a nd violence does not mean that he does 
not intend to rob and assault . The question for 
you to decide i s wh ether the accused by reason 
of the drink he had taken might not have had the 
necessary intent to cause grievous h arm. The 
onus is not on the accused to satisfy you t hat 
he had had so much to drink . It is for the 
prosecution t o make y ou sure that in spite of 
the beer he had drunk the accused had the 
necessary intent . 11 

From the judgment : 

(1) 11 I regarded D. I nspector Raju as a truthful 
witness and it appear s the majority of the 
assessors did so . The long account g iven by the 
a ccus ed a lbeit by question and answer reveals 
considerable clarity of recollection on the part 
o :f the accused . 'rhus he remembered that the 
doorman u.t the Lautoka. Hotel Beer Garden chased 
the deceased and the accused on the evening in 
question ; that he bought a beer for 'l'ui Vi togo 
at i;he Sports and Social Club ; and such like . 
flis reference to removing the decensed's shirt 
and putting it around his own head as a disguise 
is consistent with the prosecution evidence of 
P . 1·/ . 1 Serean a that the Indian had a brovm s h irt 
and of l' . W. 2 J·one that on the following morning 
he had no shirt . On reading accused's statement 
one would ex11ect witnesses to say something like 
the evidence of P . H. s 1 and 2 a s to the deceased ' s 
shirt o r absence of it . I am also mindful oi' my • 
observations in the s umming up . 

I am sure t h at the confession made by a ccused 
to Det . I nspe c t or Raju was true . The detail in 
the statement leads me to conclude that the 
accused's recollection of that fateful day 's 
events indic ate that h e was very aware of what 
he was doing and where h e was going and what h e 
wanted . 1rhere is no suggestion of his b eing so 
drunk that he could not recolle ct who he was with 
inc l uding the deceased . 

The sta tement shows that he was sober enoueh 
to f orm ·the intention t o steal from the deceased ; 
he was sober enough to formulate a scheme for 
luring the deceased to a d eserted kind of pla ce 
where he could rob him. I find he wa s sober 
enough to fo:rm the intention of overcoming the 
deceased ' s resistance to any attempt to rob him . 11 

(2) " Nevertheless from a careful consideration of 
all the evidence and the a ccused's statement Ex. P. 1 
in particular I am satisfied that notwithsta nding 
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the effects of drink the accused was aware 
that the numerous heavy blows he was inflic t 
ing on the deceased would probably cause 
g rievous harrn . " 

Counsel ' s submission was that the opinions of 

the majority of the assessors showed that they had decided 

that t;he appellant dict. not have the intent to cause 

g rievous bodily harm. Sub ject to the comment that t hey 

may well have been left in doubt , we agree , though in 

Fiji section 202(b) of the Penal Code (Cap . 17 - 1978 ~ .) 

prov.ides that lmowledge that the act or omission will 

p robably cause grievous bodily harm is enough t o 

constitute malice aforethoue;ht . But in our opinion an 

attack upon the directions g iv.en to the assessors 

becomes p ointless in the light of the fact that the 

majority o:f them ret urned an opinion of manslaughter . 

'l'hat renders it obvious , not only that they accepted 

Lhe appcllunt's confesaion as being factual , but also 

that t h ey appreciated t he lea rned judge ' s direction 

concernine drink in relation to intent . His reference 

to manslaughte1~ was in fact contained in the last 

sentence of the su.mmine; up . It reads 

11 8hould you come to the conclusion that by 
reason of drink the accused did not have the 
required intent then t h e opinion you would 
return is one of manslaughter . The l atter 
offence occurs when a person in the course 
of an unlawful a c t intending t o hurt another 
without intendinG grievous harm causes the 
death of tnat person. Manslaughter ,. unlike 
murder requires no specific intention to kill 
or c2.use grievous harm. 11 

'l"'he mo.jority opinion of the assessors showed 

that they had appreciated the directions and were at 

least left in doubt whether , by reason of drink, the 

appellant had had , at the material time , the intent to 

cause grievous bodily harm . He would pau se at this 

point to say that had t he judement of the court been , 

in acco r dance with the majority opinion of the as se.ssors , 
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one of manslaughter , none of the grounds of appeal 
argued so far wovJ.d. have j usti fied this Court in 

interfering with it. 't'he last few lines of the 
passage from the summine up t hat we have marked (2) 

contain a s u£ficient direc tion on the onus on the 
prosecution and r-lr . Vula ' s argument on the intrusion 
of the learned judGe ' s opinion on matters of de t ail 
was no t in our opinion of wcieht to result in a 
complete acquittal . 

It becomes necessary , howev er , t o consider the 
fact that the learned judge , contrary to the opinions of 
the assessors, convicted the appell ant of murder . Though 
the first ground o f appeal appears to cover this aspect 
of the mo.tter in terms , I-1r . Vula did not at first seek 
t o rely upon it , conceclinc that the learned judge had 
the ncce~sary power under the Crimina..l Procedure Code to 

clo wlw.t he clid . Nevertheless he l ater sought t o rely on 
authorities to which attention was called by the Court 

and which we i·rill nmr conside r . 

The earliest case appears to have been 

Ram Lal v . The Queen (Cr . App . 3/1958) in which the 
:followine passa.ees appear . We quo te :them from the 

judgment in Ram Bali v . Reg . (1960) 7 F. L. R. 80 at 83 -

11 1 In order to justify a Court in differing 
:from the unanimous opinion of the assessors who 
were in a favourable position to assess the 
reactions of a man of the class and race they 
would find the a ccused to be , there must be 
very good reasons reflected in the evidence 
before that Court . 1 ••••••• 

' A trial judGe would require to find very 
good r easons indeed , reflected in the evidence , 
before being justified in differing from an 
unanimous opinion of the assessors on such a 
question of fact . 1 11 

With reference to that passage , however , it was said in 
Ram .Bali ' s case , at p . 83 -
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11 It will be obs erved that , in both of these 
passar;0s, the Court was careful to limit its 
propositions to the particular sort of question 
whj_ch o.rose in that case, namely , the probable 
reactions to alleged provoca tion of a man of a 
particular class and race; and this present 
Court does not doubt that , on such a question , 
the Judge oue;ht not to differ from a unanimous 
opinion of assessors unless he can find - and 
can find 'reflected in the evidence ' - very good 
reasons for so doing . But it would be wrong to 
erect this into a general proposition applicable 
in all cases . In general , it is enough if , as in 
the present case , the Judge proceeds on cogent 
and carefully reasoned grounds based on the 
evidence before him and his views as to credi
bili ty of witnesses and other relevant 
considerations . " 

The ~rivy Council in P . C. Appeal No .1 8 of 1961 
upheld the action of the trial judge in Ram Bali's case 
and suntained the convict ion, sayine -

11
' 'fuis was a strong course to take but there 

is no reason to think that the learned Judge did 
not pay full heed to the views of the assessors 
or to the striking circumstance that they were 
unanimous in favour of acquittal. Nor is there 
reason to thinlc that he was unmindful of the value 
of their opinions or of their qualtiications to 
assess the testimony of the various witnesses in 
a case of t his nature . In his summing- up he had 
said that their opinions would carry great weight 
with h im. '.l'he decision of the learned Judge was 
bo.sed upon his own emphatic conclusions in regard 
t o the evidence . ' 

'fueir Lordships can discern no error in the 
approa ch of the learned Judge in arriving at his 
positive and affirmative conclusions: it is 
manifest that h is acceptance of certain witnesses 
and his rejection of others made him satisfied 
beyond even 'the slightest shadow of doubt' of 
the ~uil t of ~he appello.nt . ' 11 

In Narend I>rasad v. Reginam (1971) 17 F .L. R. 200 this 

Court havine quoted that paE:sage of the Privy Council ' s 
judgment , said, at p . 220 

" 
1Ll1e judgment o f the Privy Council upheld the 

a ction of the trial Judge and sustained the con~ 
viction. de are of the opinio~ tha t the passages 
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quoted from t heir judgmen t would apply with 
equal force to the cas·e before this Court . 
We a re satisfied that ample reasons did exist 
for the action o f the lea rned tri al Judge in 
differing :from the opinion of the assessors , 
and that proper consideration had been given 
by him to all the f a ctors involved . 11 

'fhe so.me a uthorit ies were referred t o in Shiu Prasad 

v . Hee,j.nam ( 1 972) 18 I•' . L . R . 68 , and at page 71 this 

Court said 

" As r egards the second ground of appeal , it 
is true tha t if a Judge is to differ :from the 
opinions of the assessors he must have cogent 
r easons for doing so a nd t hose reasons must be 
founded upon t he weight of the evidence in the 
cas e a nd must of course also be reflected in 
his judgment . " 

And l a ter , ref errinc to the Ram Bali case : 

"
1l'hat is the case here . Those ' emphatic 

conclusions ' expressed in his judgment are all 
the r easons which a trial Judge requires for 
differine f rom the opinions of assessors . The 
learned Judge , in his lengthy summing up to 
the asse ssors , stressed that he would give 
weight to their opinions , and we have no 
doubt that he considered them carefully. " 

In the present case ther e is a slight distinction 

to be noted. Though the a ssessors were unanimous in their 
opinion that the appellant should be acquitted of murder 

they were not unanimously of the opinion that he should be 
acquitted a ltogether. 1herefore there was not such a 

violent clash of opinion between the learned judge and 
the mn.iorit_y of the o.ssessors . Mr . Vula on the other 

ho.nd to ok t he point t hat the lea rned judge had not said 

i n his sum.ming up tha t the opinion of the assessors would 

carr y c reat weight with him a s wa s done in the cases 
quoted . 

1he jud~ment of the l earned judge commences 

with the statement t hat the majority view of the assessors 

L~dic~tes that they regard the confession as being t r ue , 
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but that havine rc0ard to the amount of beer he had 

consumed the appellant did not have the intent to kill 
or cause grievous harm. Subject to the comment that 
t he assessors may only have been left in doubt , we think 
this conclusion is justified and accounts for the fact 
that the judgment pa.ys scant regard to the evidence 

relied on by t he defence t o support appellant ' s denial 
that h e in fact committed the a ssault . The issue to 
\·1hich the lea rned judge accordingly devoted the bulk 
of his o.ttention, rightly so in our opinion, was the 
question on which he was about to differ from the 
majority o:f: the assessors , the matter of the appellant ' s 
intent . 

Having said that he did not concur in their 
opinions h e continued by indicating -

(a) 'fhat he wn.s satisf ied Sereana (P . W . 1 ) was 

truthf ul and that appellant was at about 
5 p . m. interested in the deceased ' s pockets . 

(b) That appella nt had had a considerable amount 
of beer t o drink between 11 a . m. and 8 . 30 p . m. 

(c) Insp . Raj u was truthful and the statement 

revealed considerable clarity of recollection 

of incidents . Hi s r eference to removin& the 
deceased ' s shirt and using i t as a di sguise 

was consistent with other prosecution evidence . 

(d) the confess ion was true . Appellant ' s 

recollection of detail leads to the conclusion 
tho.t h ie recollection indicated that he was very 

aware of what he was doing and wher e he was 
~oinf; a nd what he wanted . 

(e) The sta tement shO\'led that he was sober enough 

to form the intent ion to steal, to formulate a 

scheme for luring the deceased to a deserte~ 
pl a ce , und t o f orm the intention to overcome 

the deceased ' s resistance. 
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l!'ina.ll y ( on t his topic) the judgment reads : 

" I do not suppos e t hat the accused in a 
per fec t l y s ober sta te would have wanted to s t eal 
or t hat h e would have us ed his boxer's fists to 
bea t up and r ob the de cea s ed . I a ccept that the 
eff ect of the beer aggr ava t ed h is dismay a t having 
no mon ey to at tend t he dance s which a ttra cted h im; 
t he effect o f beer no doubt wea kened his resistance 
t o the t cmptn tion t o st eal f rom a person whom he 
lcne\·1 ha.d money . No doubt drink dulled his 
conscienc e a t the time . 

ifevertheless f rom a ca r eful considera tion 
of all t h e evidence and t he accused's sta tement 
~x. P .1 in pa r ticular I a.--n s a t i sfied tha t notwith
standing t he effects o f dr i nk t he accused was 
awar e tha t t he numerous hca.vy blows he was 
inflictinc on the dec eased would probably 
caus e e;rievous ha rm." 

Though the last few wor ds in the l ast quoted 
pu.s s a (~e put the test cor rectly , t he j udgment rea d a s a 
·,:hole i'~ivc s Lhe impression t hat t he lea rned judge is 
equatin~ the a bility t o remember events with the 
:presence or abf:;ence of intent . We quoted t hose 
pas s a ~e s f rom the ,judgment earlier. 1l111e s ame i d ea i s 
conv eyed by thi s paosage in t he summing up which f ollows 
t he s econd 11,:,.ssu,;e we quoted from it above : 

" 'l"her e i s no independent witness to enlighten 
you a s t o the deg r ee of the accused ' s sobriety at 
the mater ial time . I f you a ccept his s tatement 
Ex . P . 1 it mo.y s u5gest that no inconvenient gaps 
occur in his recollect ions of tha t evening. It 
deta i l s his movements f rom a bout 9 . 00 a . m. until 
he went home . It descri bes the decea sed giving 
money t o accused and the amount , the purcha se of 
boiled eggs , movements be t ween clubs and pubs and 
th.'.:i.t accused f ound himself' without money and still 
wanti ng t o vi sit c l ubs or n i ght clubs . I t reveals 
the a ccused ' s plan t o lure t he decea sed t o t he 
r uins wi t l1 the pr etext of a prostitute ' s char ms 
f or t he purpos e of r obbine h im. ·fue a ssault and 
robbery are descri bed in det ail with the amount 
i n notes ' !!:i 10. 00 and loose change ' . I f t he 
a ccused ' s recol l ecti ons of ·funt evening a re s o 
clear how drunlc was he ? I t i s a ma tter for you. " 
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All is no doubt po.rt of the evi dence goine t o 

intent , but as t he cqse of Garlick (1981) 72 Cr . App. R. 
291 , shows , though an a ccused person may have a clear 
memory of events the question to be answered was not his 
capacity to form an intent , but simply whether he did •' 
or did not :form such an i ntent . 'l'hat was a c ase of 

almost 1>arallel facts to the present one in which also 
t,he appellant had u. clear r ecollection of events , and 
~ verdict o f murder wa s reduced to one o f manslaughter 

by reason of ln.ck of clarity of the direction on t his 
subject . 

1-IG do not deal with this case on the ground 
of' s pecific misdirection. But on the decided cases the 
learned judge was required to give cogent reasons :for 
differ in~ f rom the ascessors . His direction to them 
ran on the s~ne lines us his judement , emphasising the 
cla rity of the appellant' s recollection; he left it to 
the assesnors t o 0 ive the app ellant the benefit of the 
doubt , thouf_r,h he used the :formula "sure of the guilt 11 -

"If you do not f eel sure then it is your duty to acquit 
him " . ,/hen they seemingly a cted on this a pproach there 
is no apparent reason f or anyone to say that they failed 
to appreciate the · evidence. '.Che line of division 
betHeen their view and that of the learned judge must 
l1,;.1ve been fine indeed . As it appears to us, it was not 
a c 0-se wi1ere there was evidence of di ffering categories 
and cogency in which the learned judge's long experience 
of such ma tters gave h im an uclvantage . 

1.lhu.t we a re lendinG up t o is the question - if 

t he majority of the assessor□ thought there was a doubt , 
hns the learned jutlge ~iven emphatic conclusions, 

r e flected in the evidence , f or excluding that doubt . 

1Jc h::i.s not purported to say why he differed - merel y 
that he disagreed . He has summarized the evidence . In 

many, probably most , ca ses, that could be sufficient , 

particularly i f there could be seen a s pects of the 

evidence which the a ssessor s have clearly failed to 
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apprecie.te. That is not the case here - all of the 

evidence was summed up to the assessors and the 
divergence is hardly more than one of personal opinion 
as to the inferences which ou·ght t o be drawn. The 

learned judee and the majority of the assessors must 

have had similar views of the appellant's credibility. 

i'le u.re mo st reluctant to apply the principle 
we h8.ve been discussing and certainly do not wish to 

extend it in any way , but when a judge adopts what the 
}rivy Council called a strong line and overrules 

unanimous assessors , we agree with the decided cases 

that his reasons must be cogent, and his own ~pproach 
to the relevD.11t l aw should be impeccable . As to the 

first we consider this a case in which we consider that 
a mere summation of the evidence was insufficient, and 
as t o the second , we have already suggested that the 
emphasis plo.cecl throughout the case on the appellant ' s 
ability to remember events wa s such as to make that 

factor alone decisive of the question of intent; in 
our opinion that was not correct. 

We therefore conclude that the learned judge 

was not justified in overruling the assessors in the 

case and it follows that we a llow the appeal, set aside 

the conviction of murder, and substitute a conviction 

0£ monslaughter contrary to section 198 of the Penal 
Code ( Cap. 1 7) . ·.L'here is no need for us to make any 

reference t o Ground 4 of the Notice of Appeal . 

the sentence of life imprisonment is set asi de , 

but the offence remains a e;r e.ve one and we impose a 
sentence of ten years ' imprisonment to run from the sam 

dl!te as that of the original sentence,"Jf ~ 

. . . . . . . . . . . . . . . . . . . . . . . . 
Vice President 

2 7 NOV 1981 

Judge of Appeal 

..... ~ ... .. .. . 
Judge of Appeal 


