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- This is an apyeal wyalnst the judgment of the
e Court sitting nt Laatoka on the 18th day of
6r, Le¢¢) awerdiing the reapondent $51224 ac Aaracop

o wrongiul selzare of yospondent?s onr hy

The facte of the onsa axd complicated and

AN MERAS
cult to sat out Witk oreifalon.,  Appellant is a

yoniclaes and ragpondent bas oo
The

tgaﬁniun purchased cars fran that Conpany.
hBsaction iovolvedl in the prasent cape was the anle
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ppeliant to respondent of Subaru van FE215 on 16 May,
for $7024. Respendent had some time previously bought
Y929 from appellant; and still owed $1, 000 under
surchase. This car was taken over by appellant by
rade-in at a figure of $3,600, being the full

de-in value at that time, A further $2,000 was to be

cicash Ly respondent; and he afranged that the

_gh Pet;ulnum Company should pay to the appellant the

5$2,300 which wonld be due to respondent for
Vapt vork periformed for that Company. This sum of
300-was paid in Suly 1980; |

- On 16 May, 1980 respondent signed a Bill of Sale
vour of the appellant, which recites that the
agée_{thn appallant) has agreed to aell to the

_4gor {the respondent) vehicle RE215 for the price

"Upon the mortgagor now paying to

the nortyayee a deposit of $5600 on

account: of the sald purchase price

and entering into these presents to

secure payment of the balance thereof

namely the suuw of 51424.",

$5600 represented the trade-in price of AY929,

6 U, plus the $2,000 cash to be paid by the respondent,
6. Dill of sale is the only document given in evidencé
t?lthe tevws of sale; and the evidence given at the

al concerning those terms by the appellant differs.
tefially from the evidence given by the respondent.

- on 24 November, 1980 the appellrant Company gave
rmgi notice to the respondent that a baillff had been
thorised "under the terms and conditions set out in the
iiéf fale which you executed" to seize vehicle BE215
Wless the rum of $200 plus bailiff's fee $22 were paid
hin 7 days, There is no evidence as to how the sum

f §200 wag male up, The instalments payable under the
;lﬁOﬁ sale up to that date amounted to $600 and the
-eﬁpénaent hed actually paidwithin that period the sum
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Tha medns point in dssue dn these procoedings ls
ppropriation by the appollant of the sum of $1000
jyed from the Britieh retroleum Company to the balanoe
on oar MN{%2%, and not Lo the cdsh payment ¢o bae
by ths reapondent on thn purchase of BE2LS.
napkar xefers to the principles set out in
spury 4th Bdition, parsyraph 505 et sey:

"obtor has firek right to appropriate.
Vhexrn soveral dlatinguished debia are
owing by debtoxr to his ereditor, the
debtor has the right when he makes a
payrent to appropriate the money to any
of tha debts that he pleasea, and the
oreditor is hbound, if he takes the money.
to apply it in the manner diracted by the
debtor. If the debtor does not makae any
appronriation at tho tima that he makes
the payment, the rioght of appropriagion
devolves on the oxeditor.”
his case %he payment wam made, not by the dabtor
ponally, but by British Petyroleum on his behalf,
vestion then srises: did the appelliant understand
the time the payment was made, that the arrangement
waon debiov and ereditor was that the sum pald by
British FPotrolaum was to be taken ss the $2000 payable
gash upon tha purchase of the new vehicle BE2L1S?
e finding of the laarned trial Judge on this subject
aat out in his judgment in these terma:

"It 4s clenx fyom both sides that
the §2,300 from Brislsh Petroleum
intanded to meot tha $2,000 cash
depoelit undex tha BL11 of Sale,

Tharefore the defendants should have
used it for that purposs.”

_him:finaing is mtrictly in accordance with the evidence
N the sublact glven in the Supreme Court and cannct, in
'55 0pinian, ha challengad., That being so it neceasardily
ﬁllowa that the rezpondent had not made dafault in the
dyments Ans for the purohase of the naw vehicle, His
nly fajllurn related to the non~payment of tha balance
*°3 $1,0Oﬂ cwing on AY929,
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It is dmportant to note that the action taken by
‘appellont in seizing vohicle BE215 was expressly
ﬁaﬁgd by tha appellant to be in exercise of hils powers
dér the BLll of Sale. But, 1f the sum receolved from
ﬁish Petroleun is spproprlated, as it should be, to
tha{puxchanm price of that vehicle, then it is

rfectly clear that there was no such default on the

t of tha respondent, whother for the stated sum

$§200 or another sum. Accordingly, no right of

{zure arosa under the DBLll of Sale; and the learned
ial Judga has found the nelzure was unlawful,

On this basis respondent was entitled to
amages which the learned trial Judge assessed at
5{192; reprasanting value of the car 54892 plus
ﬁagaﬂ $34a0. The flgure of $489%2 wag calculated as
5600, which the learned Judge found was the value of
he car at the time of seirure, less $708 heing the
alance owing under the BA1ll of Sale. With great
spect we are of the opinion that one matter has

eén overlocked by the learned trial Judge. The
éméunt set out in the BLll of Sale was fixed after

ﬁa allowanca had been made for the full vatue of

e trade-in car AY929, $3600, and $2000 the amount
P?}able in cagh by the purchaser and actually paid
}iﬂritiah Potroleum. But at the time of the
v#nsaotiom, $1000 was still owing on A¥Y923; and
Eithe appropriation of that amount fyom the money
aiﬂ by British Petroleum was disallowed, the balance
0f £1000 cannot be held to have been paid on that car.
0 settle natters finally between parties this sum
Qﬁld then have to be deducted from the amount of the

judgment in respondent's favour,
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In the result, we uphold the judgment of tie

arnad trial Judge publeut to the reduction of tha
ount of thnt Judgment from $5192 (o $4182,

in the
cumstances wo make no ord

er for comts.

goao-"a'ahcnooll.lo.t.lt.ll...!

Judge of Appesl

!ﬁ.l‘."-.ll.‘lCIU‘II.UU.....

Judge of Appeal

.ﬁb..ﬂ...'..l

'.-19029590936

Judge of Appeal



