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1'hl !! J s u1 &!,'l.'"'"'1 :!l'!""'inat the j\.ld•;ur.~mt of tho 

Ccu~t Pittin1 nt Lmut0ka on thn 11th day of 
1.!ltll ,1'\,wriirq t.b~, rr,nponc"lcmt (l:>l!Jl:t ,'I\!' rl!l.c!''.,'l'JOGI 

tho "r~Hv,p'ul 11H1laur!• ol'. r,.·,l\lpondont' B c~r by 

P11ll~.nt. 

t.o ~Ht out. wl.tl, ;,1·,,, ,.,lnJoa. Ar~•!lllimt i• a 

rr,oto/.~- v~td.cJ..t:\R i\nd ,1;.oR-~iOB~lont Lt.ts oa 

C.<1111Jiun ptlr.Gh,'• ,'lHll<l i,;,'.l.t'G f. :r,rn t:ha t. Co~1pzrny • Tl\6 

)ln1Jactlon 1.nvolvci,.1 ln t)v,a i:'c<1S111-nt c.um w,:u1 the 6~1~· 



fpellant to respondent of Subaru van f',E215 on 16 !lay, 

for $7024. RespondPnt hnd some time previously bought 

1,Y929 fr:om appellant:; 011<1 still owed $1,000 under 

purchase, 'l'his car was taken over by appellant by 

"'6f trade·-in at a figure of $3,600, being the full 

a-in value at that time. A further $2,000 was to be 

d in cnsh by respondent; and he arranged that the 

f:!.sh Petrol,,um Company should pay to the appellant the 

''of $'2, 300 Hhioh woulcl be due to respondent for 

'i.fact worh perfoz:mecl for Lhat Company. 'rids sum 

was pz,i,J in July 19&0; 

On 16 May, 1980 respondent signed a nill of 

!:favour of tile appellant, which recites that the 

ttagee (tlw ,:1ppc~llant) h;:tn ngreed to Hell to the 

of 

Sale 

(the respom1e1,t) vehicle m::215 for the price 

"lJJ.'on the rnortga9or now paying to 
the 1nort,Jagee a deposit of $5600 on 
accolln t uf the said purchase price 
and entering into these presents to 
secu,c i,,a:,:ment of th'} bal;lnce thereof 
namely the su;11 of ,;;1•!24. ".. 

$5G00 represented ttic t.cade-in price of AY929, 

.,600, plus t:he $2,000 each to be pai:l by the respondent. -­e Dill of Sale is the only document ~riven in evidence 

.. to the te.nns of i;;::\le; .and the evidence given at the 

. ial concernin•,J those terms by tho appellant differs 

terinlly frum the evi,,Jence given by the rcsrondont. 

On 24 November, l'.!U0 the Ii.ppell.'ant Company gave 

notice to the respondent that a bailiff had been 

thorisecl "under the terms and conditions set out in the 

)ill of Sale which you executed" to seize vehicle DE215 

less the r:um of $200 plus bailiff's fee $22 were paid 

,I.thin 7 clays. There is no evidence as to how the sum 

Of $200 was. m.:i.Je up. 'l.'lle instalments payable under the 

Bill uf Salo up to that date~ amounted to $600 and the 

respondent lml actually pr.lid wlthin that ['erlod the sum 

()f $800. 



'J:h<ll n1f'in point in 111,-,ui'! i.n those pirocooding11 :I.a 

:'approp::,;;l.'ttion by !:h.(:! l'IF'L'"'.llant of! the sum of $1001) 

ca!vcad fro/"\ the ltlriti@h I'<ctroleum Company to the balance 

;n<JI on car J\!929, rul(l not to th!I oa.111h payment to be 

e b.1' tho :tl"Sponu0nt on th 0 1 purchas.e of B'.!::US, 

shanr.n:r :n-,fers to the px.l.nciplcs eet out in 

··· lobu;:y -4th Edi t:ton, parn·1rnph 505 et 1•u.1,1: 

"Dobtor hao l'ir.r1t. right to appropriate. 
w1111,x<:i lll!!Vl'lral lliatiw;uiel'\!fd debts are 
owinq by dobtor to his creditor, the 
dobt<.);: ham tll<!I ri9ht when ha J11ak.os a 
pt'ly!M•nt to appropr!nte tho money to any 
of th0 debts that hm ploasl!la, and t~~ 
ore(Hl;or i!J bound, if he takes the 'MOney, 
to ""l'1'lY it in tho manner <'.lir1J1ct<!!ld by t.he 
debtoi:-. If tho t1ebto:r d04l!B not rnake any 
nppn1priation nt th"' timu that he l!lake1111 
th,r, pnyrnent, thl!.! r :l.ght of, approprim.tion 
devc,1're11 on t.he i;iroditor. • 

this OIU!l<;; 1:ho p:;ym1llnt Wl"lt\1 l!ll!dt!J, not by tho debtor 

raonally, l:rnt by l'r!timh l'<\ltroloum m1 his beha.lf. 
. -
he question tlv:JJn er.isosi did tho appellant underst11nd , .. , 

·· tblfl timo t:h,n t>!!l.yment was ro.ade, that the arrangemunt 

debtqr. and creditor wara that tho m.1m paid by 

itish F@t,:ol~u111 w,u1 t.o bo taken a11 the $2000 payable 

.n 01.111h upon th~ p1Jrohi1s1~e of' the new vehicle E.J!:JJ;:51. 

he finding cf the lal'lx:nod trial Judge on this 11ubj80t 

O\lt .\n his jUil(Jrn\l'l1t ln these terrno t 

"Jt in olt:1nr from t,oth sides that 
tJ1c $2,300 from li\J:.!.tieh l?etrol111U111 
int<n><lod to ?M!Ot t.;h,-, $2,000 Clllllh 
,lepol'lit under the n.lll of. S11lia. 
Thei,;~fore the d!llfendants should have 
u11a•l 1 t for that 1a1tJ>O 110. • 

findin'J ia etriatly ln acoordanoa with the evidence 
the 41\IJ)j".lot given in th"' Supreme Court and oAnnot., in 

our opinion, be· ohallongm!l. 'l'hat being no it neoe1uuu:ily 

>follo1ra tho l;; the i:orllpon(lent hacl not l!lada dofault in tile 

J?nymGntm chi<? for the pm:oha'!le of tho ne1>,t vehiole. His 
Only faJ.lu,:q :r.ela.tll!d to the non~payment of tho balancia 

Of $1,000 ci1.ln-J on J\Y929. 
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It :J.s important to note that the action taken by 

e appoll"lnt in seizing vehicle DE215 was expressly 

''fated by tho appellant to be in exercise of his powers 

"i<1er the n.l.11 of Sale. But, if tho sum received from 

H,tish Petroleum is ll,ppropriated, as it should be, to 

e purcha110 price of tlmt vehicle, then it is 

erfectly clear that there was no such default on the 

tha respondent, w!v:,ther for the stated sum 

or t1nother sum. 1\ccordingly, no right of 

arose under tho 131.11 of Sale; and the learned 

Judge has fo1mt1 the 11aizure was unlawful. 

On t:liis basis resp<Jndent was entitled to 

whlch the learned trial Judge assesacd at 

rop1:mientiug value of the car $4892 plus 

$3il0. The figure of $4892 was calculated as 

$5600, whid1 the learned Judge found was the value of 

at the time of seizure, less $708 :being the 

;balnnce ow;lng under the Bill of Sale. With great 
.,,, 

respect we are of the opinion that one matter has 

bean overlooked by the leaJ'.'ned trial Judge. The 

the Dill of Sale was fixed after 

due allowaBcn had been made for the full ~e of 

!:the trade-:J.n car 1\Y929, $3600, and $2000 the amount 

\payable in cash by the purchaser and actually paid 

· by British Pntrolcum. But at the time of the 

ttransaotion, $1000 WM still owing on AY929; and 

as the appropriation of that amount f;i.-om the money 

paid by BrJtJ.sh Petroleum i,ms disallowed, the balance 

of $1000 cl'lnnot be held to have been paid on that car. 

,To settle r,mtters finally !Jetween parties this sum 

'·would then Jmve to be deducted from the amount of the 

'judgment in respondent'a fnvour. 
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In tho rewult, wo u1,holt1 .tho judgment of the 

trJ1.1J. Judge 1.mt,J~ut to the rctluotion of tho 

tl10.t Jm19mont frora $!ilQ;;: to $4192. In the 

wo ffil:\ko no orc~or for costs. 
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