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In 1970 the appe llan t was the registered 

proprietor o f a piece of l and in Carnarvon Street Suva, 

upon which was e rected a building cons i s ting of 2 sho ps 

and 9 f l a t s at the rear; the shops fronted on to Carnarvon 

Street. The appellant a pproached one Fint on MacManus a 

partner in the firm of MacManus Bradley & Associates 

civil engineers Suva to prepare plans f o r the erectio n of 

a 5 s torey building at the rear o f the ex i sting structure. 

On 17th February , 197 1 Suva City Council adv i sed . 

it would not issue a pe r mi t for the e r ection o f the buildi ng 

until the fire and egress r egulations were compli ed with. 
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Mr. MacManus negotiat e d with the Council regarding an 

exit way and as a result the Council advised that it would 

issue the permit provided a t emporary s eco nd exit way was 

provided until June 1973 whe n alterations to one of appellant ' 

shops would be carried out to a llow a perman e nt exit way to 

be constructed. The appellant int ended to convert the two 

shops fronting on to Carnarvon Street into one large s ho p by 

removing a centre partition and e recting a new wall to become 

the northern wall of the s hop and to permit on exit woy , to 

th e street; he was unable to do this as a t enant hod, until 

May 1973, a lease of the s hop through which the exit way or 

passage would pas s . 

The plans submit t ed by Mr. MacManus consisted of 

a single or one sheet plan which hod bee n prepared some years 

before by Mr. Ralph Marlow, and a set of 7 plans. The Suva 

City Council made a number of amendments to the drawings 

submit t ed , but the only ones that arc rele vant in this 

action are those r 'e l ating t o the temporary and permanent exit 

ways. As a result of th e Council ' s requirements the si~gle 

sheet plan was amended by add ing a partition in the shop , 

occupied by the tenant whose lease expired in May 1973 a nd 

th e following notation was writt en in ink on the plan. 

"New wall t o be erected and exit way to be 
provided after 3 1/5/73 ." 

The exit way to be provided was on the northern 

s i de of the building. A stamp r eading "S.C.C." was placed 

over this alteration and initialled. On this s ingle-~heet 

plan a further notation appears which reads "Temporary exit 

w~y unti l June 1973 "; the · s tamp S .C.C. was likewise placed 

over this alt e r a tion a nd initialled. The t empora r y exit way 

was o n th e northern side o f the existing building a nd ad joined 

land used by Piccadily · Taxis. 

On the single sheet plan appears a statement 

-- - - - -
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"conver s ion o f flats to off i ces Carnarvon Street,for 

Mr. Rum Charitra, Pl a n of Building as existi ng " . 

3 

The set of 7 plans prepared by Mes srs . MacMonus 

Bradley & Assoc iat es were plans for the e r ec tion o f a 5 storey 

building (var i ed by agreement l a t er to 6 s t ories) at the back 

of the existing building; sheet 1 of the se t is marke d "Office 

ex~ension to existing building for Mr. Ram Charitra Cornarvon 

Street Suva" . Sheet No . 1 and s heet No . 2 o f this set of plans 

hav e written on a site plan in ink the word " entrance " wit h an 

arrow pointing to an exit way to Carna rvon Stree t on the 

nort hern s i de of the exi st ing building and th e word s (in 

di f f er e n t writing and i nk ) "to be f ormed by June 19 7 3" • 

Another notat ion shows the position of a t emporary exit on th e 

northern side of the existing building and the words writt e n 

in ink on th e plan state "Temporary Exit until June 1973" . 

Both no tations are stamped with the Suva City Council stamp 

end initialle d . The site pla n on sheet 1 do es not show 2 shops 

but has on it where the shops a r e l ocat ed th e words " exis ting 

shop". In this shop area a n amendment hos been mode by 

providing a line running from Carnarvon St r ee t in an east to 

west direction the full depth of the shop and parallel with 

the northern wall but set back therefrom to al low for the 

construction of a passage way or exit way to Carnarvon Street . 

No c nstruction de tails, no r a ny doors to the exit 

way or passage appear on the single sheet plan or sheet No.. 1 

or she,)t No . 2. The single sheet plan and the set of 7 plans 

wer e approved by th e Council on 4th Ma y, 1971 . Each sheet 

of the se t of 7 plans and the s ingle s heet plan and the first 

pag ~ of th e specifications bear the s ignatures of the part i es 

and tha t of th e e ngineer Mr. Mac Ma nus. 

The Specifications ~hic h ara headed - Specificatibn 

of ma t e rial s to be used a nd work to be don~ in th e cons t ruction 
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and completion of a 5 storey office block Carnarvon Street 

Suva - are signed by the parties and Mr. MacManus. 

On 17th June, 1971 the respondent tendered for the 

contract in the following term s : 

"We quote the sum of $30,360.00 (Thirty 
thousand, three hundred & sixty dollars) 
to erect 5 storey additio n to Carnarvon 
Street Building, all according to plans 
and Specification prepared by MacManus 
Bradley & Associates." 

On 16th September 1971 (Ex.G) MacManus Bradley 

& As"ociates on behalf of appellant accepted the tender and 

the ir letter reads : 

"The Manager, 
Marlows Limited , 
P.O. Box 3, 
SUVA. 

Dear Sir, 

re: New Offices - Ram Charitra -

Carnarvon Street 

We have been directed by our Client to 
accept your tender in the sum of $30,000 to 
erect and complete the above building within 
the time of 30 weeks. 

Two sets of the plans and specifications 
are with us for uplifting now. 

The Building Permit is with us and you will 
receive this on signing the Agreement. 

Three copies of the Agreement and the Approval 
Plans and Specifications are ready for signature. 

The Penalty/Bonus .Clause is now omitted from 
the Contract and does not apply. 

Yours faithfully, 
MACMANUS .BRADLEY & ASSOCIATES 

C:;gd) (E.W. Bradley)°" 
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The tender was for $30,360 and the acceptance was 

for $30,000 but nothing turns on this point as a formal 

contract was entered into between the parties providing for 

the erection of the 5 storey building at a cost of $30,000. 

The contract conclude d be tween th e parties and 

dated 16th September 197 1 reads : 

"THIS AGREEMENT i s made th e 16th day of Sept. One 
thousand nine hundred and seventy-one BETWEEN 
RAM CHARITRA (he reinafter called "The Employer") of 
the one part and MARLOWS LIMITED (~ereinafter calle d 
"The Contractor") of th e other part and Wh e reas th e 
Employer is desirous of having carrie d out and comple~ed 
the works and things hereinafter mentioned and has caused 
drawings and specifications describing such works and 
things to be prepare d by 

MAC MANUS BRADLEY & ASSOCIATES 
(hereinafter called "The Engineer") And whereas the 
Contractor has agreed to e xecute and fully complet e 
(subject to the Conditions of Contract hereto attache d 
which Conditions are here inafte r r e ferred to as "the 
Conditions") the said works and things shown upon th e 
said drawings ahd de scribe d in th e said specifications 
for the sum of $30,000 (here inaft e r called the "Contrac t 
Sum") Thirty thousand dollars. 

NOW THEREFORE IT IS HEREBY AGREED AS FOLLOWS : 

1. In consideration of the Contract Sum to be paid at 
the times and in the manner set forth in the said 
Conditions, the Contractor will subject to the said 
Conditions, execute and complete the works and things 
and supply all the materials shown upon the said , 
Drawings and described in the said Specification unless 
ot he rwis e therein stated. Condition of Contract ore 
th e 4th Edition 1955 (Janua ry) Inst. of Civil Engineers 
U.K. 

2. Th e Employer will p~y to the Contractor the said Contract 
Su_rn or such other s um as shall become payable hereunder 
at the times and in the manner speci fi ed in the said 
Conditions. 

3 . The term "The Engineer 11 in the said Condi t ions sha ll 
mean the Engineer before ment ioned, or in t h,e event 
of his death or properly ceasing to be the Engineer 
for the pv ,pose of this Contract, such other Engine e r 
as shall be appointed to be Enginee r under this Con tract. 

4. The s ~id Conditions shall be read and forming partof 
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this Agreement a nd the parties hereto will r espective l y 
abide by and submit themselves to the Conditions a nd 
pe rfo rm the Agreement o n the ir parts respectively in 
such Conditions contai~ed. 

5 . Th e Employer here by confirms th e appointment of th e 
Engineer before mentioned as th e Engineer in conn e ction 
with the works r eferred to he r ein and a uth o rises him 
to exercise all the powers and au thorities necessary to 
be exercised by him as Engineer und e r this Contract a nd 
agrees tha t all plans, drawings, specifi ca tions a nd 
documents prepa r e d by the said Engineer shall be the 
Engineer ' s property subjec t only to the ir being used in 
completing the work before referred t o . 

6 . Th e Contract period is to be 30 weeks . 

As witness our ha nd thi s 16th day of Sept ember , 1971. 

Signed by th ~ said Employer) (sgd) R. Choritra 
in th e presence of ~ ( sgd) ? Bradley 

Signed by the said Contractor) 
in the pre ~e nce of ) (sgd) Ralph Marlo1. 

) 

I/We the Engineer above mentioned do hereby accept 
appointment as above mentioned a nd agree duly, 
faithfully and impartially to exercise all the 
powers and authorities by the Agreement conferred 
on me/us. 

Signed by the said Engineer) 

in the presence of ~ ( sgd r F. MacMonus II 

Messrs . MacManus Bradley & Associates we re 

appointed by the appellant as hi s e ngineers . 

The s~e~ifications wer e for the e r ec tion of a 

5 storey building and not f or th e conversion of fl a ts into 

offices as mentioned on the single sheet plan; the accep t ance 

of tender referred to "ne w offi ces " . Nowhere in the 

specifications is there any reference to the conversion of 
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flats into offices, nor is there any ref e rence to completion 

of exit, ways shown on the plans. 

Time for completion of the contract was 30 weeks -

from 16th September 197 1; the work ~ were to be comp l eted by 

20th April 1972 - more than a year before the exit way shown 

on the plans wa s to be con s tructed. 

The respondent admitt ed constructing the temporary 

exit way onto the land of Piccadily Taxis but claimed that 

there was no obligation under the contract to construct the 

permanent exit way as the s hop was leased until May 1973 and 

further there were no details of qu an tities of materials or 

dimensions mentioned on any of the plans or in the specifi

cations . 

The engineer Mr. MacMa nu s supe rvised the erection 

of the building on behalf of appellant and had issued 13 

certificates authorising progress payments during its 

construction and on 13th November , 1973 he issued his 

f~nal certificate showing the sum of $6,760.24 as being 

the balance "fair l y due to Marlows Limited ". Appe l lant did 

not pay thi s amount; on or about 7th May 1974 proceedings 

were issued by the respondent claiming the sum of $6,760 . 24. 

· On 19th June 1974 a statement of defence was delivered denying 

liability for the amount claimed but alleging that credits of 

$5 ,668 . 34 were due to appellant leaving a balance of $ 1,091.90 

which amount appellant admitted was owing to respondent . · 

On 10th November , 1979, a n amended s tat emen t of 

defence with se t off and counterclaim was filed and s e rv~d 

showing a debit balance of $ 1,091 . 90 due to respondent; 

appellant alleged for the first tim e that as a result 0f 

respondent ' s breach of contract in failing to construct the · 

permanent exit way the appellant had lost r entals amounting 

to $46,000. After allowing credit for the sum of $ 1,091.90 
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the appel lant sou ght judgment for the sum of $44,908.10. 

At t he trial in th e Su preme Court the responden t company 

cal l ed on e o f its directors Keith Alfred Edward Marlow; the 

Suva City Council Engineer Arvind Parma, and th e e ngin ee r 

Mr. Fintan MacManus . 

Appellant gav e ev ide nc e - called no o th er 

:f 

witnesses - and clo sed his case . The Supreme Court gave 

judgmen t for th e r espondent i n th e s um of $6 ,760.24; disa l lowed 

any set off in favour of appel l ant and d i smissed th e respondent ' 

count e rclaim. 

Ap pel lant now appeals to thi s Court and although 

• hi s notice o f appeal is s ilent as to the r elie f sought it was 

es t abli s hed that counsel for ap pell ant seeks t o hav e the 

judgment o f th e Supreme Court set aside and judgment for the 

s um of $ 1,091.90 entered for the respondent; on the 

counterc l a i m appellant asks for judgment for th e sum of 

$46,000.00 for los s of income , or such l esser sum as this 

Covrt deems fit. 

Th e grounds of appeal are l engthy, int e rwoven and 

overlapping but th ef may be conveniently summarised as 

follows : 

( 1 ) Th~ permanent and tempora r y exit ways on the northern 

s ide of th e building were work whi c h th e respond e nt hod 

t o carry out under the contract dated 16th September 

1971. 

(2) Wheth e r appellant was entitled t o set of f the sums 

cla i me d. 

(3) Appel l a nt s houl d have bee n credi t e d with $ 182 . 50 for 

use of t e l e phone , wat e r a nd e l ectric i ty us e d by 

respondent on the basis of an implied contrac t or 

quantum me ruit. 
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(4) That the learned trial Judge erred in disallowing 

appellant's claim for the cost of constructing the 

permanent exit way and for loss of income for breach 

of contract. 

(5) That the appellant was not bound to mitigate his loss 

until such time as he was made aware by respondent 

that the respondent did not propose to construct the 

permanent exit way. 

(6) That the learned trial Judge erred in accepting the 

evidence of .Finton MacManus that the construction of 

the permanent exit way was not within the contract. 

(7) That the learned trial Judge erred in refusing to 

7 

accept appellant's evidence and misdirected himself when 

dealing with the question of conversion of flats into 

offices. 

The first ground of appeal raised the principal 

issue in this appeal; namely that the construction of the 

permanent access way was included in the contract signed on 

16th September 1971. 

Considerable reference was made by counsel for 

appellant in ~is argument to the earlier negotiations 

between appellant and Ralph Marlow (who died in 1974) and 

correspondence between MacManus and appellant. 

It is necessary to examine briefly the law on the 

s~bject as to whether prior negotiations of the parties can 

be looked at as an aid to the construction of a written 

contract. 

- -
In Bank of Australia v. Palmer L189lj A.C. 540 . 

at p.545 it is said : 
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"Paro! testimony cannot be received to con
tradict, vary, add to or substract from the 
terms of written contract or the terms in 

-which the parties have deliberately agreed to 
record any part of their contract ." 

- 7/ -
In Prenn v. Simmonds /19W_/ 3 All E.R. 237 

the following part of the headnote is apposite . 

"Per Curiam. Although in construing a written 
agreement the court is entitl e d to take account 
of the surrounding circumstances with reference 
to which the words of the agreement were used 
and the object, appearing from those circum
stances, which the person using them had in view, 
the court ought not to look at the prior 
negotiations of the parties as an aid to the 
construction of the written contract resulting 
from those negotiations. Evidence should be 
restricted to evidence of the factual background 
known to th e parties at or before the date of the 
contract, including evidence of the ' genesis' 
and, objectively, the ' aim ' of the transaction." 

The express words of the contract must first be 

con st rued in the s urr_oundi ng circumstances but not on the 

basis of what the parties may have said was their intention 

at the time. 

In Prenn v. Simmonds (supra) Lord Wilberforce 

at p.240 said : 

"The reason for not admitting evidence of these 
exchanges is not a technical one or even mainly 
one of convenience •••• • •••••• It is simply that 
such evidence is unhelpful. By the nature of 
things, where negotiations are difficult, the 
parties' positions with each passing letter, 
are changing and until the final agreement, 
although converging, stil l divergent. It ~sonly 
the final document which records a consensus. 
If the previous documents use different expressions, 
how do~s construction of those exptessions,itself 
a doubtful process, help on the construct i on of 
the contractual words?". 
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In Reardon Smith Line v. Hansen-Tangen (1976) 

1- W.L.R. 989 at p.995 Lord Wilberforce states: 

" It .i.s less easy to define what evidence may 
be used in order to enable a term to be construed. 
•••• • ••••••••••••••• But it does not follow that, 
renouncing this evidence, one must be confined 
within the four corners of the document. No 
contracts are made in a vacuum: there is a lways 
a setting in which th e y have to be placed. The 
nature of what is legitimate to have regard to is 
usually described as 'the surrounding circumstances' 
but this phrase is imprecise : it can be illust;ated 
but hardly defined. In a commercial contract it is 
certainly rig~t that the court should know the · 
commercial purpose of the contract and this in 
turn presupposes knowledge of the genesis of the 
tran~action, the background, the context, th e 
market in which th e parties are operating ••••••••••• 
What the court must do must be to place .itself in 
thought in the same factual matrix as that in which 
the parties were. All of these opinions seem to me 
implicitly to recognise that, in the search for the 
relevant background, th e re may be facts which form 
part of the circumstances in which the parti e s 
cqntract in which one, or both, may take no 
particular interest, their minds being addressed 
to or concentrated on other facts so that if 
asked they would assert that they did not have 
these facts in the forefront of their mind , but 
that will not prevent those facts from forming 
part of an objective setting in which the contract 
is to be construed." 

. The paramount task of the Court is to· consider 

the expr~ss words used considering them of course in the 

conte xt of the whole of the provisions of the contract and 

the relevant background. It is ·beside the point that the 

parties may consider their obligations to be different from 

the express words of the contract. That can only be a matter 

of rectification or perhaps estoppel . If the written words 

are capable of being given a mean ing then that is the intention 

and obligation in accordance with the contract. 
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We pas ~ now to consider whether subsequen t conduct 

of the parties con be used as an aid in the construction of 

a contract. 

- -
In James Miller v. Whitworth Estates L197Q/ 

1 All E.R . 796 Lord Reid a t p. 798 said : 

" I mu st soy that I had thou ght that it is 
now well settled that it is not l egitimate to 
us e as an aid in the construction of the contract 
a nything which the parties said or did after it 
was made . Otherwise one might have the result 
that a contract meant one thing the day it was 
signed, but by r easo n of subsequent events meant 
something different a month or a year later . " 

-
In Schuler A.G . v. Wickman Ltd. j1971/ 2 All E.R . 

39 the headnote states 

"Per Curiam . In construing a contract,whethe r 
to resolve a n ambiguity or for any other purpo$e, 
the court is not entitled to take into account · the 
conduct of the parties subsequent to the execution 
of the contract as throwing light on the meaning 
to be given to it." 

We respectfully adopt th e principles, enunciated 

above, that in construing a contract the Court is not 

entitled to take into account the su bsequen t conduct of th e 

parties as on aid to interpretation of a contract . 

It is necessary now to determine the various 

documents which comprise the wr i tt e n ~ontract between th e 

parties . They are : 

( a) The contract in writing dated 16th September 197 1 

be tween appellant as employe r and respondent as 

contractor. 

(b) The General Conditions of Contract. 

(c) The drawings consisting of the set of 7 drawi ngs 

prepa red by MacManus Bradley & Associates and the 

single sheet plan ; thi s lotter plan was prepared by 
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R~lph Marlow some years before. It is pertinent to 

set out th e ev idence of Mr. MacManus as to why this plan 

was adopted by him . He says : 

"Ralph Marlow prepared small sheet No . 1 City 
Council made provision for exit way on that plan. 
I adopted that sheet as part of the drawings. 
Need for alternative passage way was vital. The re 
was no pe rman ent fire exit Piccadily side before 
4/5/71. Rolph Marlow did not in hi s plan originally 
provide f or permanent exit way but it had t o go 
through the shop . There was t em porary exit way 
opening into Piccodily area . Client wanted one shop 
so intermediate partition would have to be removed . 
I knew this when I was drawing plans but there was 
a tenant in th e shop at the t ime . Suva City Council 
allowed temporary exit way because it knew t enant 
vacating after 31/5/73 ." 

(d) Th e Specifications . 

{e) Th e tender (although not strictly speaking one of the 

contract documents as it merges in the written contract) -

i s referred to in the definition of "Contract" in the 

Ge nera l Conditions . 

Th e Ge neral Conditions o f Contract contain a 

comprehensive set of terms and amplify the writt en contract . 

Cl ause 1 provides 

"1 . (1) In the Contract (as hereina ft er defined the 
f o llowing words and expressions s hall have the meaning 
hereby ass igned to them except wh ere the context 
otherwise requires • ••• ••• ••••••••• • •••• 

( {) ' Contract' means the Ge neral Condit ions Specification 

Drawings priced Bi ll of Quantities Sc hedules of Rates 

and Pri ces {if any) Tender a nd the Contract Agreement. 

{g) ' Drawings ' means th e drawings !eferred to in the 

Specification and a ny modification of such drawings 

approved in writing by the e ngineer a nd such other 

drawings as may fr om time to time be furnished or 

approved in writi ng by the enginee r. 
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The General Conditions of Contract clearly provide that in 

the case of ambiguities the same shall be explain ed and 

adjusted by th e e ngineer who s hall issue instructions to the 

contractor direct ing in what manner the work is to be carried 

out; section 6 provides 

·"The several docume nt s farming the Co nt roe t arc 
t o be token as mutually explanatory of one 
ano ther and in ca se of ambiguities or discrepancies 
the some shall be explai 1l'e d and adjust e d by the 
Engineer who shall thereupon issue to the Contractor 
instructions directing in what manner the work is 
to be carried out. Provided always that if in the 
opinion of the Engine e r compliance with any such 
in s tructions shall involve the Contractor in any 
expense which by reason of any such ambiguity or 
discrepancy the Contractor did not and had reason 
not to anticipate the Engineer shall certify and 
th e Employer shall pay such additional sum as may 
b e reason able to cover such expens e ." 

The Ge neral Condit ions also provide for the 

alt e rations, additions and omissions to the contract which 

may be necessary during the term o f the contr act; no variation 

to the contract can be made without an order in writing from 

the Engineer . Clause 51 of the General Conditions provide 
11 51(1) The Engineers s hall make any variation 
of the form, quality or quantity of the works or 
any part thereof that may in hi s opinion be necessary 
and for that purpose or if for any other reason it 
shall in his opinion be d es irable s hall hav e power 
to order the Contractor to do and the Contractor 
shal l do any of th e following : 

(a) increase or decrease the quantity of a ny w9rk 
included in the Contract. 

(6) omit any s uch work . 

(c) change the character or quality or kind of 
any such work. 

(d) change the l evel s lines position and 
dimen s ion s of any part of th e works; and 

(e) execute additional work of any kind necessary 
for the completion of the works 

and no such variation shall in a ny way vitiate or 
invalidate the Contract but th e value ( if a ny) 
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of all such variations shall be taken into account 
in asce rtaining th e amount of the Contract Price. 

(2) No such vari a tion shal l be made by th e 
Contractor wi thout a n order in writing of the 
Engin eer." 

Under Clause 52 of th e Ge ne r a l Conditions the 

e ngineer shall determine the amount {if a ny) to be added to or 

deducted fr om the sum named in th e t e nder in r es pect o f a ny 

extra or addi tional work ' don e or work omitted by his order . 

All such work s hall be valued at th e r ates set out in the 

contrac t if in the opinion of th e e ngineer th e same -shall be 

applicable. If the contract shall not contain a ny r ates 

applicable to the extra or additional work th e n r easonab le 

prices s ha ll be fixe d by th e engi neer. The clause 1 s 

indicative of the powers v es ted in the e nginee r . 

If disputes or differe nc e s arise between th e 

employe r and the engineer a nd th e contrac t or, the same are 

to be referred to the e nginee r f or det e rmination in accorda~ce 

with the provisions of clause 66 of the General Conditions; 

the relevant portion the r eof reads : 

1166 . If any dispute or diffe r e nc e of a ny kind 
whatsoever shall arise be twee n th e Employer o r the 
Engineer and the Contractor in connection with 
or arising out of the Contra~t or th e carrying 
out of the Work s (wheth e r during th e progress 
of the Works or after the ir completion and 
wh e ther be fore or after the de t e rmination 
abandonment or breac h of the Contract ) it shall be 
referred to and set tled by th e Enginee r who shall 
state his decision in writing.and give notice of 
the same to the Employer a nd the Contractor. Such 
deci s ion in respect of every ma tter so· referred 
shall be finql and binding upon the Emp loyer a nd 
the Contractor until th e compl e tion of the work . a nd 
shall forthwith be give n e ff ec t to by the Contractor 
who s ha ll proceed with th e Works with all due 
dilige nce wh e ther notice of dissatisfaction is give n 
by him or by th e Employe r as he r e inaft e r provided 
or not . • .. •. . ...••.. . " 



I • 

16. 

The specifications are expressly made part of the contract 

by virtue of the contract dated 16th September, 1971. 

Th e specifications relate only to the construction of the 

new office block and are the only specifications which relate 

to the concluded contract. No specifications were provided 

for the construction of the permanent exit way nor for the 

alterations to the shops fronting Carnarvon Street. The 

specifications provide : 

"Specification of materials to be used and work 
to be done in the construction and completion of 
a five storey office block Carnarvon Street, Suva, 
C.T. 3246." 

Clause 1.01 states : 

"Conditions of Contract: 

The Conditions of Contract s hal l be those as 
laid down by the London Institute of Civil 
Engineers, 4th Edition 1955 and shall be read 
in conjunction with this Specification." 

Clause 1.03 deals with the drawings and states: 

"The drawings are to be considered solely as 
instruments of service and shall be returned 
to the Engineer at completion of the works. 
Figured dimensions take preference over scaled 
and large scale dimensions in preference to small. 
Should there be any doubt or ambiguity as to the 
meaning of any portion of th e plans or specification, 
the Contractor shall set out such in writing with 
his tender so that any such matter may be provided 
for before the acceptance of his tender. Otherwise 
the plans and specifications shall bear the 
interpret at ion placed on them by the Engineer. 11 

Where the re is any doubt or ambiguity in the 

drawings th e contractor is obliged to mention these matters 

in his tende r otherwise the plans and specifications bear 

the interpretation placed on them by the engineer • . When th e 

work is completed the engineer is to supply a certificate 

to that effect. 
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Clause 1. 17 states : 

"Completion of Work: 

When the Contractor shall have compl e t e ly 
performed th e work in accordance with the Contract, 
he shall be entitl e d to r e c e i ve a certif i cat e by 
the Engineer that such work has been complet ed. 
The period of maint e nance shall commenc e from the . 
date on whi c h the c ertifica te of compl e tion i s 
issued." 

Clause 1.26 deal s with disputes o r diff er e nce s 

touching the inte rpretation o f the drawing s a nd vests t he 

sole discretion in the enginee r . Th e rel evant portion o f 

Clause 1. 26 sta t e s 

"Arbitration. Any disput e or differe nce 
arising between the Employe r or th~ Engineer 
on the one hand and the Contrac t o r on the othe r 
touching the interpre tation of drawings or 
specifications th e r a te of progre ss of the work, 
or the quality o f work pe rforme d or materials 
emp l oye d , shall be a t the s o l e discr e t i on of 
the Engin eer. " 

It is desirable to bear in mind the powe rs an d 

procedures in cases wh e re an appellate court is invit e d 

to reverse on a question of f a c t th e judgment of the trial 

Judge . 

From the various a uthoriti e s th e following principle s 

It has long be e n settl e d law that wh e n th e 

decision o f a trial Judge is ba s e d s ubstantially on hi s 

ass e ssment o f th e quality and credibil it y of witn e sses a n 

appe llat e Cou r t must in orde r to r everse, no t me r e ly 

ent ert a in doubt s wheth e r th e decision below is right, bu t 

be convinced th a t it i s wrong, and th a t i s so irres pective of 

wh e the r or not the trial Judge made any obse rv a tion with 

regard to credibi lity . If th e lrial Judg e ' s estima te o f a 

wi tn e ss forms a ny substant i al par t of his r easons for hi s 

judgment th e trial Judge's conclusions of fact shou l d 
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b e let alone. A Court of Appeal has no right t o ignore 

what facts the Judge has found on hi s impress ion of the 

credibility of witnesses a nd proceed to try the c ase on 

paper on it s own v i e w of the probabilities as if there 

had been no oral hearing. Th e Hontes troom /T9277 A.C. 37 

Clarke v . Edinburgh Tramways Co rporat ion /1912/ S . C. H. L. 

35 Powe ll v. Streatham Ma nor Nursing Home 1193~/ A. C. 243. 

We turn now to consider the arguments. 

Mr. Keya s ubmitt ed that before the contract was 

signed all parties kn ew of the requirements of the Council 

tha t a permane nt exit way had to be constructed on the 

northern side of the building to give access to Carnarvon 

Street; that as the exit way wa s shown on the pla n it 

neces sarily followe d that the obligation to co nstruct it 

must form part of the cohtract; the obligation to construct 

it was cast upon res ponde nt ; t ha t the si ngl e sheet plan 

' prepa r e d by Ra lph Ma rlow was adopted by MacMa nu s , signed 

by the parties and became part of the contrac t documents; 

that Ma cManus wrote to appellant on 17th May , 1971, 

mentioning that the Council had made change s to the plans 

as a prerequisite to the is s ue of a building permit a nd 

r e commending to appel lant that "these changes" s hould be 

made and that the l e tter forme d part of the cont r act . 

Mr. Koya furth e r submitt ed that the l ea rn ed tri a l Judge 

had t a ken into account many irre l evant matters which had 

infl ue nced him in concluding tha t th e exit way did hot 

form port of the contract. Th e l ea rn e d trial Judge had 

paid an undue regard to the f act tha t in August 1973 plans 

hod been prepared for alterations to the shops fronting 

Carnarvon Street a nd the removal of a dividing partitio n 

therefrom and the e rec tion of a partition on the northe rn 

side of the shop t o pe r mit construction of exit way to 
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Carnarvon Street . 

Couns e l al so submitt e d that al thou gh th e 

contract called for comple tion o f th e work by April 1972, 

the re was no ambiguity in the notation on the plans th a t 

th e pe rmanent exit way had to be completed by Jun e 1973 -

ove r 14 months l a t er . That the r es pondent ha d const ructed 

the t emporary exi t way and accordingly it was r espo nd en t' s 

obligation to construct th e pe rmanent exi t way . 

Mr. Knight for r e spondent s ubmitted th a t it did 

not follow tha t because the r e were not a tions regarding exit 

way on the single shee t plan a nd s heet s 1 and 2 o f th e set 

of plans that it necessarily followe d tha t the r espo nde n~ 

was obligated to con st ruct the perman ent exit way for the 

following reaso ns : 

( a) No de t a il s s hown on the plan s regarding e ithe r th e 

cons truction of or materi a ls to be used in th e 

pe r manent exit way. 

(b) The writt e n contract makes it clear tha t th e 

construction of th e 5 storey bui l ding to be 

completed by April 1972 . Th e notation on th e 

pla ns s how perma nent exit way to be constructed 

by Jun e 1973 . 

(c) Th e tender , the writt e n contract, the specifica

tions a nd the 7 s he e t s of plan ( treating th em 

separately from the single sheet plan ) r e fer only 

to the construction of a 5 storey building a nd 

no r efe rence i s made therei n t o conversion o f 

existing structure a nd th e construc tion o f 

permane nt exit way . 

(d) Th e evidence of Mr. Mo cManus , the e nginee r a ppoint

e d by appellant, confirmed that th e construction of 

pe rman e nt exit wa y was no t pa rt of the contract. 
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The notations regarding exit ways on the plans 

do not form part of the working drawings; they 

were made merely to comply with Council fire and 

egress requirements and to enable a building permit 

to issue. Council was prepared to issue a permit 
' I 

providing permanent exit way constructed by June 

1973 when the lease held by the tenant of ,the shop 

had expired. 

It 1.s clear that the question as •to whether the 

construction of the permanent exit way formed part ' of the 

contract dated 16th September 1971 lies at the heart of the 

whole case for the appellant. 

Mr. Koya maintains that the obligation to 

·construct the exit way rested with the respondent while 

Mr. Knight argues to the contrary. 

From a study of the evidence in the lower Court 

the following points emerge : 

(1) The contract dated 16/9/71 refers to the con

struction of a 5 storey building at the rear of 

the existing structure owned by appellant and 

fronting Carnarvon Street. 

(2) The tender and its acceptance referred only to 

the construction of a 5 storey building. 

(3) That the working drawings contained no details as 

-to the mode of construction of or the materials ' 

to be used in the permanent exit way. It would 

be an affront to common sense that a contractor 

would in the absence of such details undertake to 

· be obligated to perform such works. As the witness 

Keith Alfred Edward Marlow said and we quote : 
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"Sheet 1 of exhibit A. I see reference to 
second exit way. There is no detail at all. 
In no way could one quote for construction of 
exit way on basis of that plan." 

(4) No reference was made in the specifications as 

to the materials to be used in the construction 

of the wall of the permanent exit way. The speci

fications related only to the construction of the 

5 storey office block. On the single s heet plan 

no de tails were provided for the exit way or for 

any convers ion of flats into offices . Th e l earn ed 

trial Judge said 

"The single sheet plan covered conversion 
of existing flats into offices and on that pla~ 
appears the exit way through the shops. No 
details were provided. No specifications for 
such conversion a nd exit way hove been produced . 

The s e t of plans show ground plans of 
exis~ing building in which appears this ~xit 
way and also show details of the 5 ·storey new 
office block. The specifications relate only to 
construction of that new off ice block and are' the 
only specifications which relate to the contract 
the parties ent e red into. 

The plaintiff tendered only for construction 
of the new office block not for the conversion 
of the existing flats into office or construction 
of the exit - way." 

(5) The contract called for completion of the work by 

April 1972 and the exit way was to be completed 

by June 1973; th e contractor would have been 

required to l eave the site a nd r e turn 14 months 

later and construct the exit way - not knowing 

details of and materials r equired for the con

struction thereof nor what the costs of con

struction might be 21 months ofter the contract 

had been signed. 
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(6) There were no notations regarding the exit ways 

on the plans when they were submitted to the 

Council and the evidence of Mr. MacManus therein 

clearly reveals that he negotiated with Council to 

obtain the issue of building pe rmit for a 5 storey 

office block upon the basis that a temporary exit 

way would be constructed into Piccadily Taxi's land ' 

and the p~rmanent exit way would be formed by June 

1973 when the lease held by tenant .of the shop had 

expired. 

Mr. MacManus said : 

"I see notations by City Council on plans. 
Were not on plans when submitted· to Suva City 
Council. On old sheet No. 1 shows temporary 
exit until June 1973. Other . one says new wall . 
to be erected and exit way to be provided aftet 
31/5/73. On other sheet are &imilar notations. 
Fire . requirement requires two e xits. Plans 
originally lodged did not need these requirements. 
I negotioted with Suva City Council for temporory , 
exit way into vacant lot as a second means of exit 
on a temporary basis. At time contract was entered 
into not possible to construct wall as tenant in 
the shop and we had made no provision for it in the 
way of providing any detail. There are no details 
on either sheet either for the wall or exit way." 

Arvind Parma, the Suva City Council Engineer said 

"Changes to plans made because of fire regulations. 
In our plan partition was to be removed and partition 
put up in passage way on small plan there is dotted. 
line means to be built in future." (emphasis · i .s our.s) 

(7) The tender and its acceptance, the written contract, 

the specifications clearly relate to the construction 

of a 5 storey office block and make no reference to 

the conversion work or the exit way. Under 6 of the 

General Conditions of Contract the enginee~ -

Mr. MacManus - is given full powers to explain and 

adjust any ambiguities or discrepancies. The con

tractor was contractually bound to follow the 



engineer's directions in all these matters. 

(8) The letter dated 17th May, 1971, and sent by 

the firm of MacManus Bradley & Associates to 

appellant did not form part of the contract. 

The building permit had already been is~ued by 

the Council on 5th May, 1971. 

Under the specifications the drawings are stated 

to be considered solely as instruments of service. Where 

there is any doubt or ambiguity in the drawings the con

tractor is obliged to mention these matters in his tender 

otherwise the plans and specifications bear the interpre-

,tation placed on th em by the e ngineer. 

The learned Judge said : 

"It is perfectly clear from the evidence that 
the engineer's interpretation of the exit way 
was not work the plaintiff had to execute in 
building the new office block. He would not 
otherwise hav e certified that the plaintiff 
had completed the work he contracted to execute. 
He was also the person who prepared the plans and 
had the task of interpreting them." 

We have considered the transcript of the evidence 

in the Court below, examined the plans, the written contract, 

the general conditions of contract and the specifications 

and are satisfied that the construction of the permanent 

exit way to Carnarvon Street did not form part of the con-

tract. We agree with the learned trial Judge when he ·said: 

"I find as a fact that the exit way through the 
shop was not part of the work which the plaintiff 
contracted to execute for the sum of $30 ,000." 

Accordingly Ground 1 fails. 

Having considered and · determined the question 

whether the permanent exi t way formed part of the contract 

executed on 16th September 1971 we turn now to consider 

whether the respondent had fully performed his obligations 
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under the contract; in so doing it is necessary to deal 

with the claim by appellant that the learned trial Judge 

was in error in refusing to allow the appellant larger 

credits in respect of the matters raised in paragraph; 9 to 

14 of the amended statement of defence, set off and 

counterclaim. 

During the course of the trial in the lowe r Court 

the question of appellant's credibility arose . In September 

1973 application was made by the engine er Mr. MacManus to 

the Council, on behalf of appellant, for a separate building 

permit for alterations to the shops fronting Carnarvon Street 

and construction of an exit way to Carnarvon Street. 

Appellant denied on oath that he had instructed MacManus 

in or about August or September 1973 to prepare plans for 

the construction of the permanent exit way. 

The learned Judge said : 

"The defendant stated he did n·ot know that on 
4th September 1973 application was made fora 
permit to construct the permanent exit way and 
that plans were lodged. He knew of Council's 
approval on the 13th September 1973 for con
struction of the central doors in the shop. On 
being re-examined he stated he had a copy of 
the plan prepared by Mr. MacManus which Mr. MacManus 
gave him relating to construction of the shop 
door. He produced that plan (Exhibit L) which 
is a copy of Exhibit N except for the amendments 
made by the Suva City Council. Both Exhibit N 
and Exhibit L have details clearly indicating 
the construction of the exit way •••••••• ••• •• 
The defendant's evidence referred to above 
indicates that he never instructed Mr. MacManus 
to draw plans for the exit way but only for the 
doors. I do not believe him. Mr. MacManus is 
a highly qualified engineer with 28 years 
experience in Fiji.I believe he did discuss the 
exit with the defendant and on receiving 
instructions prepared a detailed plan and lodged 
it with an application for permission to build 
and there was no mention at the time as to who 
was to do the work." 
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Appellant stated in evidence that the sum of 

$3,343.82 for electrical installations was excessive 

and that the allowances made in appellant's favour were 

unreasonable. 

The appellant said in evidence : 

"I think fair sum is $1,100. P.C. sum was 
$550. I would agree to figure if I 
authorised it and had it in writing I say 
$1 , 1 00 o u t o f good n e s s o f heart • I do u b 1 e d 
P.C. of $550. Perhaps it may have cost 
$J ,OOO. I agreed to P.C. $550. I would 
not say whether work carried out and costs 
thereof was fair. I picked $1,100 because 
it was double P.C. sum." 

The learned trial Judge concluded that appellant's 

evidence amounted to his own opinion unsupported by any ex

·,Pert evidence as to the cost of such work. 

The engineer was empowered under the contract to 

certify the accounts and we agree with the learned Judge 

whe n he said : 

"It is the duty of the engineer to value the 
work to which the P.C. Sums relate and either 
reduce or increase the contract price. 
Mr. MacManus performed this duty and as regards 
electrical installations approved and certified 
the sum of $3,343.82." 

So far as the claim for $182.50 for use of telephone, . 

water and electricity was concerned, Mr. Koya submitted 

that an allowance should have been made on a quantum 

meruit; however, this claim was not pleaded on the ·basis 

of a quantum meruit and ~he learned trial Judge questioned 

the claim when he said : 

"If there is any basis for the claim for use of 
telephone or electricity it can only be on an 
agreement to be inferred that the plaintiff would 
pay for the use of telephone,water and electricity." 
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In our view the learned trial Judge was correct in 

' disallowing this claim. 

So far as the other items are concerned, the 

learned Judge evaluated the evidenc e and reminded himself 

that under the contract docume nts the enginee r was empowere d 

to certify the accounts as betwe e n appellant and respondent. 

The learne d trial Judg e had s een and he ard the 

witnesses and concluded that appellant's evide nce was sketchy 

and of little probative value on the issues that he was 

calle d upon to decide. In our opinion he was correct in. 

rejecting the appellant ' s claim in respect of t he other 

items which appellant sought to s e t off. Th e refore we are 
' 

in agreement with the comments of th e l earne d trial Judge 

when he said 

"I do not find it necessary to consider in de tail 
all the other items the defendant seeks to s e t 
off. Apart from the fact that engineer c e rtifi e d 
the plaintiff's accounts for the work relating to 
such items the defendant's evidence fell far short of 
establishing what the proper charges should have b ee n 
His evidence amounted to opinion evidenc e only. No 
attempt was made by him to establish what such work 
should have cost. The engineer's evidence that he 
certified the plaintiff's accounts disposes of the 
claim to set off items which he has so certified." 

The r ~spondent compl e ted all structural work on th e 

building in or about June or July 1973. On 5th July 1973 

the engineer wrote to the appellant advising 

"We wish to advise that we hav e today e xamin e d 
the new and existing buildings from top to 
bottom and, advise that in so far as Marlows 
Limited are concerned, we have accepted that the 
Contract has been completed and will s e ek final 
certificate from Suva City Council tomorrow." 

The reference to seeking "final certificate from Suva City 

Council tomorrow" could not possibly apply to the certificate 
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of completion of building as the permanent exit way had not 

yet been completed, a fact which was of course known to th e 

engineer and the appellant. While it may not be prope r to 

specul a t e th e reon the ref e rence in the Council' s l e tt e r ma y 

well hav e been to a certificate to occupy th e build ing. 

In fact on the 27th July 1973 th e Building Surve yor 

of th e Suva City Council wrot e to appell a nt in th e followin g 

term s : 

"Mr. Ram Chari t ra, 
G • P • 0 • Box 6 9 3, 
SUVA. 

Dear Sir, 

Alterations and Additions - Carnarvon St. 

CT. 3246 

As the outstanding items have now been give n 
attention,permission to occupy is grant e d. 

A Completion Certificate will be issue d when 
the s e cond entrance whe r e shown on th e plan is 
satisfactorily compl e ted. 

Yours faithfully, 

(sgd) M.J. Ballantyne 

BUILDING SURVEYOR " 

On 2nd October 1973 the engineer wrote to respond e nt 

drawing attention to a numb e r of ite ms that require d th eir 

attention unde r the t e rm s of th e contract; a copy of thi s 

letter was sent to appellant. 

On 25th October 1973 respond e nt r e plied (with 

a copy of letter of appellant) advising that all the matters 

had be en duly completed and seeking the engineer's con

fitmation thereof, and the release to them of the retention 

moni e s held unde r the contract. 
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On 8th November th e e ngin eer wrot e to a ppe llant 

enc losing a final c e rtificat e . Th e letter reads 

"Mr. Ram Charitra, 
Carnarvon Street, 
SUVA. 

Dear Sir, 

re: Marlows Limited Controct 
Carnarvon Stree t 

Enclo sed herewi th pl e ase f i nd the Fina l 
Certificate on th e above contract. I have 
exami ned all th e works arising out of a n 
inspection on 6th Novembe r and am sat i s fi ed 
that th e Contractors have carri e d out all 
details in accordanc e with th e Cont~act t e r ms . 

Marlows have also supplied us with the 
breakdown of materials and l abour b nd t ra nspo r t 
for th e e lectrica l work and we are sa t isfied that 
the materials us ed a r e correct to th e best o f our 
knowledge. We are also satisfie d with t he 10% 
mark-up as listed . We take th e libe rt y of 
e nclo s ing a copy o f th is for you toge th er wi th 
the copy of the Ce rtificate as me nti o ned 
above •••• •• • • ••••••• 

Your s f a ithfu l ly , 

MACMANUS BRADLEY & ASSOCIATES 

(sgd) F. MacMa nu s . 11 

It is clea r from the evide nc e , and we are so 

satisfied,that the r es ponden t had f ul l y pe rformed the 
' . 

contract within the t e rms thereof. 

Accordingly Ground 2 fails. 

Having found against ap pellant o n Ground 1, 

it is unnecessary for us to consider a ny of the remaining 

grounds of appeal all of which fail including the 

app~al on the counterclaim. 
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The appeal (which inclvdes both claim and 

counterclaim) therefore fails on all grounds and is 

dismissed accordingly. The judgment in the Supreme 

Court is affirmed . Appe lla nt will pay costs of the 

appeal (both as t o claim a nd counte rclaim) t o be taxed, 

if not agreed . 

. . . . . . . . . . . . . . . . . . . . . . . . . 
( Vice President ) 

. . . . . . . . . . 
of Appea l ) 
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( Judge of Appeal ) 


