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The appellants filed notice of appeal to this 

Court asking to have et aside a decision by the Chief 

Justice in the Supreme Court dated the 23rd July, 1982, 

refusing the appellants ' application for Orders of 

Certiorari and Prohibition in respect of proceedin~s in 

the Suva Magistrate's Court. 

The proceedings in question were a preliminary 

inquiry in respect of criminal charges against the 
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appellants in Suva Criminal Case 419/81 . There were 

six counlo in c.\ll. Counl l against the first appellant, 

was for official corruption (Penal Code s . 98(b)); Counts 

2 and 3, against the second appellant, were respectively 

for official corruption (s . 98(a)) and forgery (s.379(3) 

(g)); Count 4, agains· the third appellant 1-.,as for 

forgery (s.372(g)); Count 5 , against the fourth appellanl, 

was for personation (s.404); and Count 6, against all fi• ·<:? 

appellants, for conspiracy to defeat the cause of .: ,1sticr 

(s.123(a)). 

The proceedings were protracted as the following 

passage from the judgment of the learned Chief Justice 

" Tl1c committ-.ril proceedings in this matter 
which r.omm~nccd ~s fnr bnck ~s 24th Fehrunry 1981 
had for one reason or anoth e r dragged on inter­
mittently until on the 7th Mr1y, 1902: th e record 
of proceedings at page 34 noted what happe ned a s 
follows :-

'Court: 

I find h~ce that there is no case to 
answer against Accused l on Count l 
and Accused 3 on Count 4. I find a 
case to answer against all accused on 
the other counts i . e . Counts 2, 3, 5, 
6 ,md 7 . 

Singh (for Kaya): 

Court: 

Mr . Koya wishes to say that, on behalf 
of the Accused 1 and Accused 5 he wishes 
to call evidence. 

I had not appreciated that. I withdraw 
the committals I have just made and th e 
two discharges. 

Defence Counsel: 

I say the discharge of Accused 1 on 
Count l the Accused 3 on Count 4 
should s~and and trial only proceed 
on the remaining counts . 

17 
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It is an enquiry not a trial so I, 
surely, decide them nll at the end . 

Defence Counsel: 

Court: 

Could we have time to prepare legal 
~ubmissions on the point . 

Adjourned to 16.6.82 for legal 
submission . 

( Sqd . ) F. G. R. W,1 rd 
Chief Magistrate " 

It ts necessary to nu~m~nt this brief r~~o rd 

,rnd there is no dispute over those facls whic h a rc 

esse nti a lly re l cvnnt. We tnk e them from an affid~vi• 

dnted the 1st July, 1982, sworn by the Chief M~gi strata, 

Mr . G. W,1rd. On the 22nd April, 1982 the prosec utio n 

closed its case and Mr. Koya, counsel for the first and 

fifth appellants, made a submission on their behalf. 1~e 

case was then adjourned to the 29th April, 1902, on which 

date Mr . Patel made a submission on behalf of the second 

appellant and Mrs. Hoffman, on behalf of the third and 

fourth appellants . Mr. Dulewa, counsel for the prosecution, 

replied and the matter was adjourned for ruling to th e 7 t h 

May, 1982. On the 7th May, at the learned Chief M~gi stra•e• s 

request, Mr. Bulewa c 4 dressed further on Coun t s land~ -

According to Mr. Ward's affidavit, he then s aj~ 

that there was no evidence agains t the first appe)1an t 0~ 

Count land the third appellant on Count 4 and discharged 

them on those counts; h e found a case to answer agai-~t 

all the accused on the remaining counts (i.e. 2, 3, 5, G 

and 7) and stated that he was committing them for trial 

to the Supreme Court . It would appear that this was all 

that transpired concerning these particular orders: 

nothing formal was drawn up. There was no delay . As 

soon as Mr. Singh (appearing for Mr. Koya} made it known 
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that it was desired to call evidence the Chief Magistratr 

withdrew the orders he had made . 

After that Mr . Singh made his submission that 

the discharges on Counts land 4 should stand but that 

the committals should be withdrawn . 'l'he matter was 

adjourned for further argument with this matter undecided. 

It was not in fact decjded , as the present certiorari and 

prohibition proceedings were embarked upon, and in them, 

contrary to the stand taken b y Mr. Singh in the Magistrate 1 s 

Court, it has been con tended that the Chief Maqistrate wns 

functus officio and un~blc to withdraw the committ~ls. 

At this staqe it will be convenient to set out 

! : t, c· I i o 11 ! : 7 ? <) ( l ) , ? 10 ( l ) ; 11 1 r1 ( I\ ) ,1 I I cl 7.1 1 <1 r I h 1, 1 ,- i Ill i 11 . , ·1 

ProCl!UUCe Cout: : 

"229(1) If , after exami nation of the witnesses 
called on behalf of the prosecution, the court 
considers that on the evidence as it stands 
there are sufficient grounds for committing the 
accused for trial, the magistrate shall satisfy 
himself that the accused understands the charge 
and shall ask th e accused whether he wishes to 
make a statement in his defence or not and, if 
he wishes to make a statement, whether he wishes 
to make it on oath, or not. The magistrate shall 
also explain to the accused that he is not bound 
to make a statement and that his statement, if he 
makes one, will be part of the evidence at the 
trial . " 

11 230{1) Immediately after complying with the 
requirements of section 229 relatin g to the 
statement or evidence of the accused person, 
and whether the accused person has or has not 
made a statement or given evidence, the court 
shall ~sk him wh ether he desires to call 
witnesses on his own behalf. 

( 2 ) 

( 3 ) 

(4) I n any prel i minary inquiry under this Part, 
the accused person or his barrister and solicitor 
shall be at liberty to address the court -
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(a) after the examination of the witnesses 
cnlled on behalf of the prosecution; 

(bl if no witnesses for the defence are to 
be called, immediately after the state­
ment or evidence of the accused person; 

(c) if t he accused person elects -

(i} to give evidence or to make a state­
ment and wilnesses for the defence are 
to be called, or 

(ii) not to give evidence or to make a 
statement , but to call witnesses, 

i.mmcdintely riftcr thP cvint"'nce of ~ur.h 
wilnesses. " 

''l.3l . 1r, ell Lliu c..:lOSI.! or tho..; C..:il!.it.! (or Lllu 
pruf .. e<..:ullon , or .i[Ler hcarin') ;1ny uvidcmcc: in 
d c f c n c (! , t Ii c co u r L cons id c n; Hi a L l h c c v id c n cc 
.1g,li ns L the ciccuscd per son is not suff icien L t<"' 
pul hlm on his lrlal, Lhc courl shall forthwith 
order him to be discharged as to the part · cular 
charge undot:' inquiry ; but such discharge .;Ju'11 
not be a bar to any subsequent charge in respect 
of the same fHcls : 

Provided always that nothing contained in 
this section shall prevent the court from either 
forthwith, or after such adjournment of the 
inquiry as may seem expedient in the interests 
of justice, proceeding to investigate any other 
charge upon which the accused person may have 
been summoned or otherwise brought before it, or 
which, in the course o f the charge so dismissed 
as aforesaid , it may appear th<1t the accused 
person has committed . 11 

The position is that immediately after the close 

of the prosecution evidence it becomes the duty of the 

magistrate to consider it and decide whether it provides 

sufficient ground, as it stands, for committing lhe accused 

person for trial. We say this because section 229(1) makes 

~n affirmative answer to that question a pre-requisite to 

the magistrate's proceeding to ascertain whether the 

accused wi~hes to mnke a statement ~nd whether or not on 

oath . In making up his mind at that stage it is the duty 

of the magistrate to consider such submissions as may then 

be made by accused or his counsel, as is his right by 
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virtue of section 23r '4) (n) of the Code . Thus the nalurc 

of the magisterial duties is two fold, unless he decides 

upon discharge (under section 231) at the conclusion of 

the prosecution. First he must at that stage con,i_der 

the evidence and make up his mind whether it alone~is 

strong enough to justify committal. If that is his iew, 

he must give the accused the opportunity of putting 

forward such evidential material as he desires, and ther 

~pply his mind to the totality of Lhc evidence and decide 

the same question . 

The extreme nurrowncss of the point sought to 

be taken in these proceedings so £ar as Counts 2, 3, 5, 

6 and 7 arc concerned at least, is readily apparent. It 

Wat; l:he Chi(![ Milgistratc ' s duly unclcr ~0ction 229(1) Lo 

con v e y Lo c nuns e l l II ;-1 l i t w ;1 s h i_ ~ opinion ( i I. th ;i t w r1 s 

the cDsc) thal lhe evidence justified committal orders. 

He might have done so in a number of different ways . With 

counsel prcsenl, a word or two would have ~ufficed and 

the e lection by the defence whethe r to call evidence 

would have followed . It is in these proceedings claimed 

that the difference between a magistrate saying "I c0mmit," 

followed by immediate retraction, crnd saying "I propose 

to commit - do you call evidence?" in some way disables 

the magistrate from effectively applying his mind to the 

problem at the two stages of the proceedings , as the law 

requires him to do wherever an accused person gives or 

calls evidence. 

In the Supreme Court the learned Chief Justice 

in his judgment said that the findings of the Chief 

Magistrate of no case to answer on Counts 1 and 4 were 

properly made ~t the nnd of the prosecution case under 

section 231 of the Code . The Chief Magistrate w~s 

therefore f\ nctus officio and could not withdraw the 

orders of discharge; when he purported to do so on those 

counts he was without jurisdiction . 
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As to Lhe committal orders on Counts 2, 3, 5, 

6 and 7 they were made by an oversight in breach of the 

m~na~tory proccdur~l requirements of sections 229 ~nd 231 

/6 y' 

of the Code, and therefore, being made without jurisdiction, 

wcr·e nul 1 and void and of no legal effect. They cou lcJ 

properly be withdrawn when the mistake was realized. This 

having been done he was not functus officio and it was his 

duty to continue the proceedings on these counts. The 

ilJ)pl i cntion for judicial review w.is premature. lie relied 

upon the judgment in R. v. Carden (1879) Q.D.D. l . 

/\t the outset of the argument in the proceedings 

h ..,fore this court the question was raised by the court-

Sup1·~111u L'uu1·l. .i11y <1pp<..!, . .d Lo l!lis coucl Wd S <Jul11ot·is1..:<..I uy 

lnw . Thi~ point was not raised by counsel and in filct in 

Lhe cc1s e of Sltiu Ham v. Maqislrale's Cour-t at Labasa {Civil 

Appeal No.52 of 1900) this court adjudicated upon an appeal 

i11 which very :li111ilr1r considcr.1tion!, were present. 'T'h c 

question of whether an appeal lay was not raised or dealt 

with in th~t case and as it goes to jurisdiction we 

consider it incumbent upon the court to r~ise it now and 

dispose ot: it. 

The court adjotirned briefly to enable counsel 

to consider the matter, after which Mr . Gates, appearing 

for th1 Crown , supported the proposition that no appeal 

l~y and Mr. Koyn , for the appellants, took the opposite 

view, 

The brief point is this. There is no dispute 

that apre Als to this court can lie only if authorised hy 

l~w. Some appeals nrc authorjsed by the Constitution of 

F'ij i (Cr1p. 1 - 1.970 l:<.'lition) nnd some by individual sta tutt~s . 

Mr. Koy a however docs not sub1ni t that any of these af f cc t 

th1; mc1tter in issue, buL relics upon the general pow8rs 

of the court conferred by the Act which constitutes it; 

the Court of Appeal Act (Cap. 12 - 1978) . Part III of 

that l\ct is headed "Appeals in Civil Cases 11 and Part IV 

"Appeals in Criminal r~ses'' . It is common ground in the 



- 8 -

argument thnt nothing in Part IV confers a right of ~ppcal 

in the present circumstances. Sectinn 21, the main general 

scclion , is confined t~ persons convicted on A trial held 

before the Supreme Court . There is nothing of relevnncc 

in the sections concerning r1ppcals to the Supreme Collrt 

from Mogjstrates Courts . The question of det~rmination 

thcrc(l")rc:i i.s whether P,irt TIJ confers a ri9ht of appeal 

in ;1 <:,1!;c, !;11C"'.h ;1r, th~ r,n~.c;0nt·, ,1110 Lhat turns upon thG 

ivonljnq of' .c;cction 12(1) which rcc1ds : 

" l2(l) Subject to the provisions of sub-
-':;l!CLlon (::i.), c1n <1ppcc1l shc1ll li0 un,lcr this 
Part in any cause or matter, not being a 
c1·iminal proceeding , to the Court of Appeal -

(r1) l'n>111 any uecision ol Uie Supr-o..!me Cuurl 
sjlt.inq i11 I i.rsl. i11.•;l.,1ucc, in<.:luditl!J 
uny <.l<.:cl.::;iun o.t <.1 judy1.: .i.11 t.:h.iml.>< . .:L":..;; 

( b) f com any dee is ion of Lhc Supreme Court 
nml('t· lhc~ r,rovi .. dons of thL~ M;itrimoni'11 
C;lll:1CS Ac L; 

(c l on any ground of appeal which involves a 
question of law only, from any decision 
of the Supreme Court in tl1e exercise of 
its ~ppcllate jurisJiction under any 
enactment which docs not prohibit a 
fur.thc.:r. ;ippoal to Llic Court of llppeaJ.. 11 

This section carries its own subheading in the 

same terms ;JS that of the whole Part i.e. "Appeals in 

c i vi l ca s es " and i t is p 1 ,Jin enough t h a t the g en er a 1 

intention wa~ to deal with appeals in criminal c~ses in 

Part IV and with civil appeals in Part III . The words in 

sac ti on J. 2 11 j n any cau5e or m;, t tcr , not being a. crimi na 1 

procccoing," lenrl c"mphnsin to that approach, and if the 

proceodin(Js before the Supreme Court were criminal 

pr0CCl"?dinqs ;ippcnl to this court is excluded; no other 

basis c~n he faun~ for it. 

The arpro~ch in Fiji to such matters as 

prerogative orders has been modelled upon that of the 

United Kingdom . Indeed the Supreme Court itself l 1dcr 

section 10 of the Supreme Court Act (Cap . 13 - 1978) 
II shall .. .. . possess and exercise all the 
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jurisdiction , powers and r1uthori t ies which are for the 

Lime being vested in or capable of being exercisPd by 

ll<·r M;\jc--~t-y's Hi']h Collr.t of Justic~ in Englnnd." 

The change from preroga tive writs to preroq~tivr 

orders h os been followed in Fiji and procedurally, when 

Orricr 53 of the Hules o f the Supreme Court was amcnd..:d t-o 

r1ss i.mi 1 a tc the pr.cro<Ji'l ti vn or.d0rs wj th the mat t c r of 

j11di.ci.-1l 1·c•Jicw Lhc s:rnie ,11ncn<lment was 111.:idc in Fiji - sc•• 

the Snpr!?me Co11rt (/\m cnc'lnwnt ) Rule>.~, 1981 (L.l'l . No 3) . "'-> 

t 0 Lhc f:upreme C'')ur.t ' s j uri.stli.ct ion to f;Upcrvise rroccl"·d i rvp; 

i11 Lh~ M; 10 i 1;t· 1·r1te.s Cour t: lherc is section 90{1) of ti- ... 

Con~lil11Llon of l•'lji, as follows : 

'")H ( ,) Tli,· :;up, l'r11,• C:1,111· 1 :,h,1 I I lic1v,; ju1· 1 :;Ll.i.ct i o11 
lu ::11p1.: 1 vi:.iu oJ11y clvl l ur c:1.·l111i 11<.1l pi:ocL:edlnCJS 
l;.;.:fo 1· \'? ,Hl '/ :,ub-,rcl inatl' court ;1nd m,1y m,ll:l'' s11rh 
0 1.,.h.:r :.,, i:.;:.;u1.: ~ ucli W.1.'ili:. c111d yiv\o! ::Htch directions 
,1s i.l: 111:1y r.ontddc r .,ppt·opriate for the purpose of 
c11~ url11g Lh.1 l: j u s lice is duly aclmlni:; tercd by any 
~-: u ch court . " 

Jly ~:oc l.ion 127 11:.;uborctinale c ,,urt" is dufined to 

mrnn ;,n y cou rt n£ l.:.1 1-,1 e~tablir.hcci for L i.ji other than the 

Suprcn1 • Co111. t , the Cour.t c,f: Apt•cc1l o r a court es tc:ibli :.,hcd 
~y il di.scirlinnry lclW . 

WLl h,we m<1dc these references as a prelimin.:iry 

to SCL!l,ing Lhc ilid of C.JSC:S dcci.dcd by lhc English COt11· ts 

in con:-;',:·uing .sr.ction 12(1) of the Court of /\!")peal Orrli.nuncc . 

In Englirnd tile worcts restrictive of ;ipreals hr1ve he~n II in r1 

er imin.i 1 c;,111:;c 01· r.i;i t ter II ancl thos e words were t ake n f rorP 

t.hn Supreme Court o ( ,lndicaturf? (Consolidation) Ar.t, 1925 , 

s ect ion 31(1) ( c,) - sec 11 lfolshurys Laws of F:nqland (.:Jth 

t;, li ti on ) [' .i r ., . 15 7 0 . ']'h<1 t p i1 rngraph i r.dlca l:cs that a n 

<"J">[)C~l f r om the DivisJOnill Court to Lhe Court of Appe.il 

<lnc ', lj c j n ;, c;1~;c i nvo l v in".:7 i:-rc rogil ti vu orders "~xcep t 

i n :, r. r i m j n ;-, l c :",.::; e •, r 1'1 '7 t t c r " . 

It i s u pos sible argument (and we think that 

Mr . Koya endeavoured t· rely on it here) that applications 
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for r~crogc1tivc orders arc always civil m~ttcrs, o~igina~ing 

in the Supreme Court. We find that authority is definitely 

contrary to such nn argument and that nn application for 

~0rtiornri or whatever pre~ogative order is sought takrs 

ils character from the proceedings in respect of which i~ 

iR brought. This is clc~rly said in the HouRe of Lords 

hy r.ord Sumner in Cliffor<l c1n<1 O'Sulliv;,n L192_1_/?. l\.C:. 

r,10 .. 1 P•"J":: r;uG-7: 

" An application for a writ of prohibition is 
in ilsull 110 more and no less criminal than it is 
lhl' c·o111r·;ir-y. 'l'ltis qu;tli.ly o[ Lho m,lllt:r of ,1n 
.ippl l('dl i,i11 lot· Iii.it w1· lL 11111:.l Ii\.• u...:cldud .iccoL·<l­
ill() lo lhc subject mn t Lcr den] t with on the 
appllcc1 tic.,n . '!'he same is true of ccr tiorari 
(lfr•<i. v. Fl0lrh<'r 7. ().I\.D. 111) :rnrl of h ,,h0;i~ 
,.;; i-p11.s-n~x. r;) r I(~ ,-,nodtrn 11 70 O. f\. f). A 1?) . Nor 
i,•; lllt•n' .111yllli11,1-fH'c■ t1l i:-ir ,11>011\ r,rolli_bi lion for 
this purpoHe. Prima facic ~ writ of prohibition 
i : ; () 1 H • I () I H' ti i l • ~' C I t ·d I () .J 11 i II r ~' l i ll ,- (" u \I I' L ' i l. : ; 

members t1nd officers; l1<1bc;:is corpus on Lhc other 
h.iml i!: nnl spccic1l ly conecnwd wilh Lhc ju1•is­
dic.lion or offlccrs of an inferior Court, and 
thurcrore jn llube?as corpus no such question 
determines the issuo of criminal or not criminal. 
-for the rurpone of nn appeal . I think the real 
test is the ch<1r<1ctl~r of lhe proceedings thcm­
sc l ves whlch ,u:·e the subjC?.ct m.1 t ter of the 
particulur application, whatever it be, that 
conntitutcs the cause or matter re-fer-red to. " 

llis Lordship continued, and this touches upon 

the crimin;1l natut'c of proceedings genernlly : 

"Can it be, 1-•hen an inquiry is held under regular 
forms of criminal judicial procc-dure into the 
commis~ion by accu.scd persons of acts, which 
could lawfully b,._ charoed as crimes before 
<1notht:'r body, c111d the rc.c:;ul t of the inquiry on 
convicl:io,t mc1y b\? a ~entcncc of death, that this 
is not c:in i11quiry of o criminal character? " 

'fhc l cading cilsc rnuy be l\rnand v. Ilome Sec re ta rv 

ftnd MiniRter ~f Oofence of Royal Netherlands Government 

L194.fi I\.C. 147 (in \...ltich the Clifford and O'Sullivan catie 

was considered) . 

as follows : 

Its effect is summarised in the headnote 
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llcld, thc1 t the case came with in section 31, 
subsection l(a), ~f the Supreme Court of 
Judicature (Consolidation) Act , 1925, as the 
judgment appealed from was in 'a criminal cause 
or matter,' and that, accordingly, the Court of 
~ppeal had no jurisdiction to hear the appeal . 

The distinction between cases in which it is 
possible to appeal from a refusal to grant a writ 
of habeas corpus, and cases in which no appeal i 
po~sible, turns on the nature and character of 
Lhu proceedings in which habens corpus is sought. 
rr Lho matter is one, the direct outcome of which 
may be trial of the applicant and his possible 
p11nishmcnt for an alleged offence by a court 
clniming jurisdictjon to do so, the matter is 
crimin~I, and there c~n b e no appeal from~ 
refusal to granL the writ. " 

111 lltv rol lowi11CJ po1::::<1fJ\' rro1n Ille juclqmcnl of 

Loni \'Jr i qli t , ,1 I. p.i<Jc I hl. he dc..•,1 I:; wj I h 1 lw CI i I I ord ;ir1d 

O'Slllliv;rn case (in which t.hl! f:;:icLs conccrninq lhe military 

Lypc t.ribunal have no rclevunce in the present case) and 

expresses his general .icw on "criminal cause or- matter": 

"I must, however , cit-e In re Clifford and 
O'Sullivan /19217 2 A. C. 570, where the appeal 
was dismissed on the ground that the order 
impeached was not n,,,de in proceedings before a 
military court or court martial or, it appears, 
any court at all, and could not be described as 
made in a criminal cause or matter. Viscount 
Cave Ibid 580 said there must be two conditions 
fulfilled to salisfy the word ' criminal' . There 
must be the consideration of some criminal offence 
charged under criminal law, and the charge must be 
preferred or about to be preferred before some 
court or judiciul tribunal having or claiming 
jurisdiction to impose punishment for the offence 
or alleged offence . What I think Viscount Cave 
was particularly emphasizing was the latter 
condition . In his opinion, the military officers 
who purported to try the men and pass sentence , 
were in no possible sense ;i court martinl or a 
court of any kind . 

The principl~ which I deduce from the 
authorities I have cited and the other relevant 
authorities which I have considered, is thnt if 
tho cau~c or m~tter is one which, if carried to 
its conclusion, might result in the convictior 
of the person charged and in a sentence of some 
punishment, such as imprisonment or fine, it is 



- l?. -

a 'criminal cause or matter". The person charged 
is thus put in jeopardy. Every order made in ~~ch 
a cause or matter by an English court, is an order 
in a criminal cause or matter, even though the 
order, taken by itself, is neutral in character 
and might equally have been made in a cause or 
matter which is not criminal. The order may not 
involve punishment by the law of this country, 
but if the effect of the order is to subject by 
means of the operation of English law the persons 
charged to the criminal jurisdiction of a foreign 
country, the order is, in the eyes of English law 
for the purposes being considered, an order in a 
criminal cause or matter, as is shown by Ex parte 
Woodh;ill 20 Q.n . o. 832 .:ind Rex v. Orixton Prison 
( Governor of) Ex partc Savark~r /1910/ 2 K.B. 1056 . 
Tl·wnP c-nn<ii tinns ;-ii-0 1ul fi I lrcl by the order. in lhc 
present cc1se . " 

'l'o Llw a111 hod l i.cs quo trd there miqh t be <1d<i0.rl 

c1 dcci~ion of lhc Court of /\ppc,11 (or E.1stcrn I\Ir•r;a in 

Kenya, where the Crimini1l Proc0durc Code is not identic~l 

with but resembles closely th~t used in Fiji. It is the 

case of In r~ Keshavlal Punja Parhat Shah (1955) 22 E.A . C.A . 

381. The Kenva code had classified the prerogative wri~~ 

under the Criminal Procedure Code and the question ag~in 

was whether an appe~l lay to the Court of Appeal. If the 

writ was civil an appeal lay as it resulted in a 'decree,' 

which was appealabJe. lf it was criminal, appeal lay , as 

in Fiji, only from conviction after a trial. It was held 

that the Supreme Court had jurisdiction to entertain 

prcrog~tive writs on either its civil or its criminal side 

according to the nature of the proceeding. On the civil 

side an appeal lay b1· ~ not on the criminal . 

No point has been taken in this court that 

because a preliminary inquiry does not terminate rf itsF 1 f 

in a conviction or acquittal it is not a criminal proceedinq. 

Had it been, it would have been effectively negative· by 

Amand's case in which the court of final adjudication was 

a Dutch court. 

In our opinion the proceedings before the 

Chief Magistrate were criminal in nature and on the 

authorities their criminal nnture resulted in the cause 
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or matter in the Supreme Court being a criminal proceedir.~. 

We do not think that anything turns on the difference in 

language . Section 31(1) of the Supreme Court of Judicature 

(Consolidation) Act, 1925 , was couched in the negative: 

"No appeal shall lie except as provided by the Criminal 

Appeal Act, 1907, or this Act from any judgment of the 

High Court in any criminal cause or matter . " The Fiji 

wordjng we hnve quoted above; it is affirmative. To use 

the phras~ "cause or matter" twice in the same line would 

have been thought objL~tionable by the draftsman, and in 

our view hy using the word "proceedings" he did not intend 

Lo i11Lroduce <lny nuw ccfinumunl o[ muaning . 

In the result we ~re satisfied that no appeal 

1 ies c1 11d wu hdVL? no opLion buL to dispose of the 

proceedings on Lhnt b~sis. 

Couns~l hove described the appeal as an important 

one but we tnkc leave to doubt whether similar circumstances 

arc likely to recur . We have adverted to the narrowness of 

the point relied upon by the appel lants. 

We were informed by counsel (by agreement) that 

after the Supreme Court decision the learned Chief Magistrate 

did continue the committal proceedings confining himself tn 

Counts 2, 3, 5, 6 and 7. Such defence evidence as was 

desired was put in. Submissions were made and on the 28th 

September, 1982 all appellants were committed for trial 

on those counts. 

In the c ircumstances we think it would be w· ong 

for us to discuss the arguments or express any view on 

the probable outcome of the appeal had we had jurisdictir, 

to entertain it. Any such discussion or view would be 

binding on nobody . We leave t h e matter with one comment . 

Had the Supreme Court indeed decided in relAtion to 

Counts 2, 3 , 5 , 6 and 7 that there was an order which 

should be quashed (as indicated, we do not say it should 



have done so) it had jurisdiction under Rule 9(~) of the 

Supreme Court (Amenrlmcnt) Rules, 1981, having quas~~d 

the order, lo remit it for re-consideration and decision 

of the matter in accord~nca with the findings of the 

Supreme Court . Th~ Chief Magistrate in fact conducted 

himzclf as if such an order had been made. 

'l'hc appeal is struck out for want of jurisdiction . 

. . 

Vice Pre.r,ident 

Judge of Appeal 

Judge of Appeal 


