
IN THE FIJI COURT OF APPEAL 

Crimina l Jurisdictio·1 

CR IMINA L ArrEAL NO . 3A OF 1?8~ 

Be t 1,,c en : 

1 • APH1ELEl<I M/\f)R/\IT/-..!3U/\ 

2. TA~IELA TUKAI 

- ond -

R E G I M ,\ t1 

I qb-:1 l(l1r;n for tl.c oppc l lan ts . 

\I . J . ~-cbfrnr \rnl f ;Jr tl1e: rcsr,ond c r. t . 

,JIJDGi1n iT OF THE COUP-T 

Spring, J . A. 

RESrOi'~Dr-: lT 

Both appcllr:rnts HC,c convjc t ed by the Suprcm·~ 

Court of Fiji at Loutoka on the 25th May, 1982, of the 

cdmc of rripc cont.cc1ry to section 14? of t he Pencil Code, 

(Cnr 17); ca::h \.'ns sc;ntnncod to 6 ycor!'. im prisonment. 

Tl: c c1;) ;i cl ) q 11 t s \/ c r c j o j n t 1 ,' c h n rs:) d \, i t h one V c re ti 

Our•.)q :- lc ., The t. -iri l tno '.: plr.ro be fore a jurl-:]C r:nd 

three nssc:a;sors , Jn resrP.ct of th e orpcd.lnnts the 

ossessors r e turned the unanimous opin i on that Goth ,.,ere 

gu i lty o f the cri me c harged ; in t he c ase of Ve r e ti 
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Burcqele, the assessors returned the unanimous opinion of 

not guilty . The learned trial judge accep t8d and concurred 

in these op~nions and car. ictcd the appellants and discharged 

Vcreti Bu reqcle. 

The facts as presented by th e pros e cution 

arc as follo\o.Js . 

On Saturday night 14th November, 1981, Niumai 

Lowato attended n dance at the F.S . C. Union Club Lautoko 

at which both appellants were present. The dance ended at 

l a.m. First nppellnnt, Apimcleki Madroit~buo, approached 

the complaincrnt outside the cJance hall, took her hand and 

pulled her ncross tho rood in the direction of a canefield ; 

Lo\1oto claimed he used physical force and punched her; at 

this time first appellant called to some of his companions 

who joined him and began pvnching complainant; they assisted 

in forcing her on to the ground in a canef i eld which was 

approximately 132 yards from Droso rood . First appellant 

remov ed her clothing , her panties and forcibly hod 

intercourse with her . At this lime there were approxima ) ly 

six other mole persons present . Lowata stated that she 

did not consent to first appellant having intercourse with 

her ; she stated that one Qurai stuffed clothing in her 

mouth to prevent her calling out . As n result of the 

punching she lapsed i nto unconscious ness ; she r ecovered 

about 5 a.m . ond found she was alone; she dressed and l ef t 

the cane f ield a nd proceeded to the home o f Emil i Koroi 

where she was staying; in the d~rk she did not fin d her 

pa n t i c s • Lo \o/0 t a c la i 111 c d t ha t Ta n i c l a t h e s e c o n d a p p e 11 a n t 

tried to have sex with her, but as she lost consciousness 

she could not s oy defi nite l y whe t her he succeeded or not . 
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On the mor ning of 15 t h November, 1981, s he 

told Emili Koroi, with whom she lived, of her experience; 

as a r esult the police took her to the hospital where she 

was examined . The medica l examination revealed that she 

had tenderness over th e ~bdome n, the left parital region 

of the scalp ; a cu t on t he left earlobe and multiple tiny 

supe rfi c ial cuts ov e r both thighs and t e nderness o n the 

left shoulde r with tiny abrasion over mid clav icular regio , . . 

Th e doctor sa id these injuri es could have been caused by a 

blunt instrument . Both eyelids we r e swollen . There was 

also evide nce of rec e nt intercourse; there was bru ising of 

the inner lips of the vagina together with t enderness and 

congestion wh ich in the o pinion of the doctor could have 

been caused by repeated a cts of intercourse wi th in 48 ho urs . 

Arjun Singh, Detec tive Constable, stated in 

evidence that about 9 a . m. on th e 15th November, 1981, he 

was returning in a police van from Natokawaqa when he saw 

a Fijian female who did .1ot ap pea r t o be walking normally; 

he was stopped b y her and a complaint was mode that she 

(Lowata) had been roped by some Fiji a n males , Be f ore 

he went to the hospital he took Lowata as r equested 10 a 

spot nea r th e F , S,C . Club where he found a pair of bloc~ 

panties about 6 chains from Drasa Avenue; Lowata identif ied 

the panties as her O\.m . Emili Koroi stated that obout 5 a 1 . 

on 15th November, 198 1, she nrrived home; she was stooping 

and holding her s t omach ; she could not walk properly . 

A t ria l wi th in a t r i al was held in th e absence 

of the assessors to determine the admissibility of certain 

statements made by appellant s t o the police . After a lenathy 

hearing the learned trial judge held the allegation~ by 

app e llants of violence and threa ts on the part of th e police 
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w~re unsu bstan ti a t ed ; he admitted th e statements in evidence 

as ha ving be e n voluntarily made . 

Kini Tausasa , a De tec tive Constable , gave 

ev idence that on 15th November , 198 1, he t ook o n interview 

s tat eme nt f rom firs t a pp e llant who admitted that he hud 

dragged Lowata from the da nce hall and started punching her; 

he also ndmitted tearing her clothing and r emoving her 

pa nt ies ; further, he admit t ed t hat while others stuffed her 

mout h with clot hing he had intercou r se with he r and that 

o t hers followed him ; he admitted that he was drunk . 

Aisakc Botci, a polic e officer , stated that upon 

cha r gi ng first appe l lant wit h t he crime of r ape , he signed 

the charge sta t eme nt in which he admitt ed dr aggi ng Lowata 

towards the sugorca ne fi e ld at Toplin e ; that he tore her 

ski rt o ft e r she refused . o have sexual inte rcourse ; the r eupon 

he punched her head, pulled he r t o th e ground and by force 

ha d sexu a l intercourse with he r. Loter others arrived and 

assaul t ed Lowa t a a nd they forcibly had s exual intercourse; 

first appel lan t sa id that th e y left Lowo t a at the conef3~ld 

a nd we nt home ; at tha t t ime he admitt e d he was v ery drunk , 

Orisi Ramumu , De t ec tive Corporal, stated that on 

the 16 th Novembe r, 198 1, he intervi ewed second appe llant who 

admitted having had sexual interco urs e with Lowot a at a 

cassova patch opposite th e F. S . C. Club; he denied punching 

her . 

Ilaisa Bolaqari , a Det ective Constable, stated 

that on the 17th November , 1981, he charged the second 

appellant with the crime of rape; in his cha rge statement 

second appellant s t ated he did not have sexual int e rc urs e 

with Lowata because he was unable to obtain an e r ec tion . 
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\!e turn now to summarise th e evidence called 

I y eri--h -:rpcllC'ln t. 

The '-·-st or! •llont gave evidence on octh that 

h<! al l e nd <' d Llic dance and danced with complc,inant ; that 

\:hen t Le d ... ,nce endeu one Rabi tu came and told him Lo\/nta \..'ts 

cul !> icl<' the h,Jl c1:1d vishcrl t" rec hirn; thr-rcupon he .•cnt 

<' J1 s id" nnrl Ln\/n to nsked him to qccornpony her . They cros:.cd 

l l,e roC1d, .,,t do-..•n on the gro!'"s and Lo•.-1ata consented to hoving 

lhnl cl11rill1J inlcrcoursc other mole person s e1rriv0d 

cc"cri11g tl.,,ir fn~--; wi-' 11 their shirts c:nd rrocc-cdec! to 

<i:.;soul L bolh fi r:.;t nppcllont and Lo.,..ato ; some of these 

I' c rs o 11 •, < 1 ~. I- 1) I I <, 11 n I o for sex n n d ...,. hen s h c re f u s "ti th c y 

I- j eke-cl nnd punc: heel hc-r . r irs t appellant c loimed he 1,10s 

p1111c:l1Pd 011 the l1<1ck of the hcod and rendered un conscious; 

Ii • r r;: co v c 1· e d o I, out 5 a . m . 011 d c la i m c d Low a t a w a s s ti l l 

lherc- 1•ii.h him nnd 1:hr,t they both not dressed ond 1.;ent to 

their respective hnm0s . First appel lant 2onied pun~hing or 

u ,; in0 fore; 111 

lir,r co n sent nnd 

stntcd he hod int~rcot1rse vith Lowata ·-•i'h 

that lowo ta was h is girl f rie nd; thnt he 

he1d lw I consc>n s l•nl sex with h,-r many 1:im<?s previ-,usl:• . 

1 he :.;ccond arrcllrrn t gnve evidence and cd111i t tod 

bcin'J at the d ,nee; lie denied seeing the first oppellcnt a: 

:.,n-1-.t c d t h ri t o t 1 a • 111 • h c l c f ·t t h e d n n c e o n d r e t u r n c d h om c ; 

he denied kno•.,.:.ng L.o\1oto or be ing nt t:,c canefield. 

intervic\/ c;tatf'ment ~ivnn to the polic", second c-p:,cllont 

oclmitlcd h nvin\J hnd sexunl .intercourse 1-1ith Lo\-/ota at th0. 

sC1me place ns firsi: app ... llanl , bu~ denied punching ha.!'; he 

!l l at c: d h c 11" 11 t t· o t h i s c r1 n 0 f i <~ 1 cl c11· ca a t t h " s u n,, r s t ; n n o f 

first c1ppellont , In the choroe statement , he denied hcvino 

intercou r se with Lowo to because he could not r aise on 

erect i o n . 

.., 
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Thre~ orounds of appeal wer e advanced by first 

The first ground of app ea l reads : 

"That the Learned Trial J udge er r ed in law in 
directing himself and th e Lady and Gcntlcm~n 
Assessors th a t they were the Judges of f a~ t . 
CCJ 11 sar1uentJ.y, there has been a substanticil 
mi "cc:c-r ia9c of jus-tice, " 

Mr. Khan submitted that the l ea rnod judge in so 

directing tl1e a s sessors he fail ed to warn th em that th eir 

orin i o ns ,:cne not binding upon hi m; as a result the l cc: rn ct, 

juda0. hod l ed the a sse ssors into believing tha t \.thatever 

c oncl us ions they arrived at would be binding upon him. 

The record reads that the l earned trinl judge 

nftcr c,dv i sinci the assessors that th e y were " the judar.s of 

f n c t " 1: c n t 0 n on cl s n id : 

11 I will r ,~mind you ?f th r::- salient Features in 
the evidence and draw your atten~ion to certain 
nspects. I n so doing it is not my inte ntion to 
su93cst t ho o p inions you should a rr ive at. It 
is yo1n· i1 Jdc pend~nt opinions which are r equired 
but I \/ill try to give you som e benefit from my 
cxperi,n1cc j n approachin9 the evidence," 

Section 246 of tho Criminal Procedure Cod0 

provides th ::i t the tri a l is by the judge 11 with th e a id of 

osscssors" ,, Th e assessors are th e re to advise the trial 

j u d 9 e a s to \/ h c t h c r i n t he i r o pi n i on t he v er di ct s ho u l d be 

on e o f g u i l t y , o 1· , not g u i l t y ; t h c y rn u s t a c c c pt w h a t t h e 

1.rial jud~c tell s t l1cm as to the l m -1 to be arpli ccl , but they 

ml.1s t rnnk c up th cj r o,-m minds as to the facts . Th e judge is 

no t bound to corif nrm to their op.in.ions, 

tab:- tl1c:n1 into account. 

but he must a t lea~ 

\ye arc satisfied th a t th e l ea rn ed trial jtidge 

i n so directi ng the assessors hod neither disabled the assessors 
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from giving him t he aid to which he was entit led; no1 

misdi r ec+cd them on o vital point . 

Th e learned trial judge accepted and 

concurred in the unanimous opinions given by the 

assessors not only as to the guilt of the t,~o appellants 

but also as to the innocence of Vereti Burcqele. In our 

opinion there is no merit in this ground of appea l and it 

f nils occorclingly . 

In the seco nd ground of appea l first appellant 

comrloins that : 

reads 

"The Learned Trial Judge erred i n not allowin g 
the Counsel for the Appellant to address him on 
points of low after the Appcllnnt ' s Counsel had 
addressed the Lady and Gentlemen Assessors on 
~otte rs of facts . These submissi on s on facts 
,,ere made in the presence of the Lady and Gcntl ome n 
Assessors as part of Counsel ' s address at t h e 
trial. Such refusal constituted a breach of 
Section 294 of the Criminal Procedure Code Cap . 21 . 
Consoqucntly, there has been a substantial m1.s
curriosi~ of justice . " 

Section 294 of the Criminal Proc edure Code 

''The accused person or his barrister and solicitor 
mny thon ope n his ca se, stati ng the facts or low 
on "' h i c h he i n t e nd s t o r e l y , and ma k i n g s u c h 
c omrnc11ts ns he thinks necessary on the cvidcn · e 
for the prosecution ~ The accused person may then 
uivc evi dence on his own behalf and he or his 
barrist e r ond solicitor may exami ne his witnessc~ 
(if ony), and aft e r their cross - examination and 
rc-exrw1i_nn L· j o n (if any) mny sum up his case. 11 

Mr. Khan, who appeared for first appellant in 

th e lower court, ot the conclusion o f his closing· address 
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j•·rlJc en C"',..tnin rir-ttC'rS of lo·-1 which h" consider 0d thn 

the assessors . Th,- rccnrd read~ : 

-----
: ay I no•· address the Court on mat l~rs of lc•w. 

Y•u r"!'I)' c•ddr~::;s mo if the suhrni-;sion is to the 
fc,c~s but th_;_s is r J l a mnttcr for the asscszors . 

l~r . T . !<inn: 

Th .i s i s n m ,.. ·tt er for t h " a !'- s c s so rs . 

t ·.... . K ',an sub mi t t c d t hi:, t w h "n h c soi d " t h i s i -. 

o mot t c r for th•? o s s cs s rs " h c wo s r c- f c r ring t o th c is -; u ~ 
\.hct:H.,.. fi ,.st cpr,cl.lnnt, whr> wns the l-,oy frinn d 

1,onc-~tl,' ,cJiev-:d, \:helhcr on rcasona~le grounds or rot, 

that Lowatn was consenting t0 the act of intercour::.c . 

II,~ \:os rrnxic-~s t!:ct t';c, l~ornr-d t ial j ,dn-:? s!1o•J d r~ct 

not been established . The l earned judge indicated thnt if 

it \1c1s o matter of fc,ct upon ,,.,hich Mr . !(hon desired to 

adclr,~ss he \1w.ld I c rcrm.i.ttr:-cl, bu' 11" c'ici not, ;_,.h ' ob~ 

informed by counsel c1s to the mot'crs of low upon which, he, 

m:" u e d th n l' ·t I, 0 r 1: f u:: i:, .l 6 y ~ h c 1,.,, or n e d tr i,, l ju d 9 c ~- o r ~ rr.1 i t 

counsel to oddrnss on the l aw was a breach of natural ju,,tiLJ 

t•hich rendered the trial a nullity . 
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Mr . Sobhorwal tor the Crown said that th o loorncd 

trial judge did not wish cou nsel to add r ess him on the law 

in the presence of th e assesso r s ; no request was mode by 

counsel for first appellant to address the learned jtidge in 

the abse nc e of the assessors ; it was the respr1sibility of 

the learned judge under the Criminal Procedure Code to d i rec t 

the assessors on mn tt~rs of low; that no ~isccrringc of jur~ice 

occurred .. 

It is ev ident from the record that counsel for 

first appellant opened his case ; addr essed the assessors on 

the case generally; called hi s evidence and mode his closing 

address . The learned tri nl judge indica t ed that he did not 

desire defence counsel to address him on ma tters of low in 

the presence of th e oss1.. ,so r s . We hove read the summing 

up and it is clear that the learned trial judge odvert~d 

to nll the matte r s which defence counsel r efer red to as being 

the matters upon which he wished to address . No ap pli catio n 

was made by defence couns e l to address t he learned judg~ in 

the absence of the ass~ssors . 

We have no hesitation in concluding tha t it has 

not been shown that there was any miscarriage of ju s ti ce 

and this ground of appea l foils . 

Turning to the third ground of appeal, Mr . Khon 

submi t t e d that -

"The Learned Tri a l ..,udge erred in not dir~cting 
himself and the Lady and Gcntlcmc nAss ossor s as to 
the necessi t y for proo f of t he mental clement on n 
Charge of Rapl"" ~ Further he ought to hove dircct0d 
as a m0tter of l aw that if an accused in fact 
believe d that the woman had consented, whether or 
no t tha t belief was based on r easonob l c ground~, 
he could not be found guilty of Rope , Con se qu e ntly, 
the re hos been a substantial miscarriage of justice . " 
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::sue o f con-cnt 
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o '".. L j .... : : '"".. ~ ~~ c : ,., -~ r c j ~ ~ .. 
I f } o u o c c- ,, t it t 1 •. it ~" ;-- "or t I. r c ~ c:. i ~ 
of violence , There is other evidence \•1 hich 
could point to v i olence and to he r b~ing the 
object of repented sexual inlcrcoursc. 
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There is a l so the statement Exhibit 5 mode to 
the police by accused 1 in which if you accept 
it, he says that he punched Lowata , and that 
while others stuffed her mo uth with o shirt he 
had s~x with her and others followed him. Of 
course the accused 1 said in evidenc e that th e 
statement Exhibit 5 is o police fabrication 
and that he was beaten into signing it. I 
will mention the evidence on the taking of 
the statement later . You can , if you attach 
suffi c i e nt weig h t to it , regard i t as corrobora 
tion of her evidence, that accused 1 was one 
of a group \./ho used the force . 11 

Th e defence argued that the direction given by 

the !corned trial judge ns to the first appellant ' s mental 

attitude was defectiv e a nd fe ll s hort ; t hat the assessors 

should have been directed to consider the first appellant ' s 

belief on the issue of consen t . 

Th e direction given to th e assessors was 

in the following terms : 

"For th e purpose; of t his trial rape may be defined 
as having unlawful carnal knowledge of a woman 
without her consent. 

You must therefore be sure that the accused 
had sexual intercour se with her; that sh e did not 
consent and that the accused were aware that she 
was not consenting or that they did not care whether 
she cons e nted or not i.e. that they we re recklessly 
indifferent as to whether she had agreed to th e act 
of intercourse . The burde n of proving those issues 
rests upon the prosecution . Th e accused do not have ---rC) 
disprove them." 

Ref e rence was mad e to the authority of 
-

D.P . P. v . Morgan L1975.} 2 All E . R. 347, where it was 

held by the House of Lords that the crime of rape could 

not be committ e d if the accused in fact believed that the 

woman was consenting to sexual intercourse even though 
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•·!,ct'."', Lot-101:'r, con s ,...ntc d or no t - t :,nt is t o sny h~ wr.s 

/\ no t di s -; ;_ m j lo r 

form of ~nrrls was nprrov c d by 1.his Cou ., t in IJ.ni ti.n 

!~,.., - ... i ,. : • i v . r n., : ...... -, c:- r "' -;i / l ? 7 9 . ---- __________ ._ _._._ .... -
u.s0rl : '. ' t!rn j t11-!:;-c mrrin t thnt the as se ssors harl to ba 

. . r • 
!.•'_ • ._,!,S,J. ,I ~, ~hr•t lr:>•.·c:~o did not consent', l)t.! t 

,- • t 1' - \ I t t- t O 1 ..,.J 

1 •t ,,. . ', ... _ ,. ~••rt .... :: ', ~1•.l ,r IT"':.t':"'! ; ,,-... ".J ~· '· 

, , -~ r1 r.: r c ·1 ,, r, 5. ~ - r-""' - ,,.. ~~""'..,. - ; ..., ,.,, n , · . ' . 

lso 

,natter, nnJ add a cl}.rcc-i..-nn o n t h c q u c .; t i o n o f i. h c I , .. :. i c f 

of the accused must depend on th o particular circumstonc~s . 
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Jr, ri j i :- 1• cl, 11 ,,,..J; n f m,, ~· o f (": 

p, :· r, I r r- I ,. r .c r. ; , ~ ( r ,.. "' 

II • 

(I j I :.cnc5 t a:, I 
e r-- i ts l o c I o o ,, o r. t L' n cl c r 

I l., : • r 
C - i: I 

~11 :::,'\ r.x :.s.,,,..,_ '1 n f a,,~. ~ .... o~c c~ L 

c :: ' ,,. . n a 1 J. y .r ,. ~ , o · ~ .i. h ..i. ,., f r t I ~ (1 - t 
•s is no~ 

't a c;•1 >' 
. :- . ,~r~ 

n r c,..• - ~- r.t 
f r I l, " ,.. - ~ , I,.. h 

- n~ J " 1 
I I 

1-c l.i '''-' d 

T: ~ -: , ·, '. ": t · c ·, o f ~ ; 1: s r 'J ' ~ m, y :, ~ c:: c -~,,cl c 
I y :.-:1~ c··•1··c .. s o ;.· j mi 1.J I p - ov i ... ic,;i3 of l '1 · 

C I • II 

r•: :-- " ~ l . c' ; <1 
; •1 f c r: "': r'.,. ,., · • _,. !, r- n f_ t " •1 t j '"': C" f 

I , :: r:; d 

··~ ' .. ,,.. c-••"t1f""\,...~ 

:. 1 

o·· 
• 't ., 

I r. S 

.. :: • , :. • l I ; 1 

.. . . . . , . . ~ . . .. . . ·• cJ cc ·1; .. 
I • 

' ' : ' Ii~ 11 •·• 0 ~ n' 'r - " I J • ,.. ; -

f"'-,. ... ,,,-1 1 nl 1, ·c-? 11. 

f 

o f the belief r-nt"rtaincd by f irst nrp '"' llont thci t Lo \'rda 

was co n -:cnting t o sex wil h hirn , the osc:essors hod before 

lh0m in cvidoncc the statements given hy th e fir s t ~ppc llont 

-
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to : h c r o 1 i c 0 i n \1 hi ch h c o d mi t t e d p u n c h .i. n g Lo ,-1 at a on d 

having s~xual intercourse by fo r ce . Cl e arly t he asse s sors 

ac=cr ~c d those statements and t he y are en t irely in c o n ~sten t 

\ -! j_ t h O <;'I (' n u i 11 0 b P. l i 0 f by t h C Cl r r 8 11 a n t t h a t LO w Cl t a \,/ a s C 0 '7 -

s c n t i. ,~ J t c i nt e r co u r::; ~ . 

If it be thought that th e learned juc! g c ' s 

summing up mi~;ht 1-:c:ve 60.en i mproved by a refe r ence on th e· 

-~he assessors, have mode n o d i ff c :,:cnc c c vi~ e nce occrp tscl 

to the o u tcor.ic. In dismissing this ground of appeal we 

v: 0 u 1 d n C C O n ! i n s 1 y / i f n C C d b 0 , Cl r p l y t h C r r O V i s O t O s C C I: i O 17 

23(1) of Co•J:::-t of /\ :1pcal /\ct (Ccr . 1?.) as in our or,inion 

ro mi s c("lrrioge of j•is t j ce r esu lted , 

This arou ~d o f appea l ac cordingly foil s . 

I h ~ (l r1 p e Q .1_ ,- ~/ t !1 8 f j_ T S t Cl r p e J. .l O n t a '.; 0 i : 1 S t 

conviction is di s mi ~s c d , 

Five gro un ds of orpeol were argued by counsel 

urged ur o n t hi s Co u=t ~y counse l for fir s t cppolla~t . 

n o h c s i -~ a t i o n i il r c j c c t i n g t h i s g r o u n d o f o pp o a l f c. :r t l 1 c 

of first orrc llcn t ' ~ 0r r ca l, 

In a r guing the 2nd ground o f appeal, C?uns el 

present e d the same argument as in the case of t he f irst 
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appellan t - with tl1 e variat i on that the matter of law on 

which it was des ired to address the learned judge relat ed 

to t!1e probative value of the two statements made by ~econ~ 

a ppellant to th e police . 

In our opinion there i s no merit in thi s ground 

and it is d i smissed for s ubstantially the same r eas ons which 

we have given in respect of a like appeal by first appellant . 

The burden of ground 3 of the second appellant 1 s 

appeal is that the learned judge misd irected himself in not 

informing the assessors that before g i ving weight to th e 

statements taken hy the police from the seco nd appellant 

they s hould fir.st consi0cr whether such statements contained 

the truth . 

The police took an interview statement fr , 1 the 

second appellant in which he admitted having sexual int e r

course with Lowato at the place where first appellnnt wcs 

having intercourse with Lowato; he denied punching the girl . 

In the charge statement second appellant den i ed having 

intercourse at all because he claimed he was unable to 

obtain an erection, A trial within a trial was held and 

at the co nc lu sion thereof, f or th e r easons given, the l ea rned 

judge rul ed that the prosecution had satisfied him that 

the stat ements were voluntary in the sense that this 

expression is used in Courts in Fiji - th at is to say 

that they had been obta_,1ed without threat or hope of 

reward and without oppression . Accordingly such statements 

were admitted in evidence . 

- -
In R. v . McCarthy jl98Q/ 70 Crim, A. R. 270, 

Lord Lan e ,Chicf Justice , q t p . 272 said 
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11 /\ .'.l f!' J~stions of 
ju ,1gc ' s rulin'J on 

fac t ore for the j ury . The 
the v oirc dire only dcc~cics 

J l ~ r-. .... .f ; ,... r. r 1... ~ ~ • J- : 1 _; .I- \ , H n ... 1 -r 1 l ,.,. L .. _ r; u , .. , L ... on __ 1 a . .. 11 ~ s, J. J J. •••• , ,, , , _ r .. ,.,) ~ u _ 

t:1at t 110 r:v.i.i:1'.:'n-:e should not be 0 1 1m.i.tt ed ond 

"l h c c v i r ! 0 i 1 c e: t o In s :_ v c ·1 , t h c n i t i 3 ; o r t h c 
-; u t· y t o c c n s .i. d c r 1-1 h c 'L h c r o r r: o t t h ,::; :r e w n s o 11 

inciuc8nicnt ond ... ,hcthcr or not it 1-1as voluntory 
0 i7 d i. t i S f n r t I, C j U r )' q f t er a r r O f) C' r d j_ r C C t i. () I' 
to a~scss i t ~ pr o bative value : 
!<ct•t,'J V . f, . (l_:' ,56)_~~] ~J: . f.f1 1) . D 

sec Chrrn Wc~ i 
251 . '1 

II It ., s CJ 11 C ~Cd 6 y t he r r Os CC u t i O n th Cl t th C O C: CL'!' C rl 
1 011d?. m,1rl~ stnLcmcnts to the po.lic0 \-lhich omount 

t 0 C O n r C S S .i. 0 :1 -: • YO U h CJ\/ C h C C1 r U t 11 0 S C S Ji' a t C r;1 C il t S 

on d w h c n y o u r c ~ i ,· c y o u c 'J 11 c x om i n c t h c in , 

s ,.., .=. d by CJ n o cc~· :: -:- d 0 u ': s i J 0 t h c c c u rt cc n l: c r.,, i c! c n ~; ~: 
conii13t· i i.n1 to th: c ;\i: ::;n ': t:1a t he r cfe:_~ .. G ·t0 hirr.scJ.F .. 

0 F r: '"'· ' 1"' "' C ' '!; r" '' I / 0 'J C,..., •~ c: i .-! C r •i-11'"" - P "-
1
• r, 1 " '' ' c> ' l ~ "- ._ , " 1 J _, - ~ • 1 j ./ ~ ,_, •.i I , •· . • ~. L \.." '-- • • • _ '- , , I J • -..; ) .... , 

1·/.i . . 1. J h uv:: to c ·~:1.:;i. c1 ·.:: r 'c'.·:2 c·1i(!0:~r;c of t:,c a:cuscJ on i:.: 

o f t h 0 p o l i c e c1 s t o t h e ma n n c r i n 1,· h i c h t h ~ y \-.' c :- 0 

o I , 1. a .i. ·1 0 d • T h c ,., : _- j n \-! h _;_ c h t h c y 1-1 c r rJ o b t o i n ~ cl i :; 
bc~~-' ii'r t •J r1 r :-cs ·'- t 1,c.-= ~ vr., 1.uc . s~~OL1 _:_rt )'C"J c ~ n ~5 '~~; r 

: h ,; t ·L h c •1- ; J. i c -; ~J .,- c u (' h t ' r c '3 s u r c t 0 b -~ a ·: ·t o c r: -'c t h c ... , ' ..... 

asc• · :-:--d t o s ;1cck or to m-:, k:: ocfn,i s::ion3 then you -_., _:1 1 
t c;: c; t 1: r t :_ ;- t e r r:: r; 0 u n t c i7 d 0 n J. ~, s iv c t h 0 c: J. J. ~ '... . ' I 

t• -- 1 . ..., , .. ~ 1 1 ,.. ,,- I ') ," .; ('" 1_({ ,r r , • ,.-- ill :, : . .,. r,,... 1 • ........ , 

~ I (' r _ , _ , i' -~- '~ c ~ h 0 h n, l :-: 0; : ", :. ~ : , 1 _ r , , , ... '· ,·: 

' t 
Lowat a ha d not c onsented, In his r crly t o the fo r mal 
c harg o Exhi bit 8, a c cused 2 s aid he d id no t manage 
to have s e x with ·.owata becaus e he could not· ge t an 
ere ction thereby contra dicting his previo us stat eme nt. 11 
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Later the learned judge dealt with th e possible 

effec t of induceme nt , pressure or oth e r like measures being 

ap pli e d to the appe l lant s when inte rvi e wed by the police; 

he specifically invited the assesso r s to make up t he ir own 

minds as to the weight a nd value they could place u pon the 

statemen ts. 

"The ac cused 2 , Tani elo , when formall y charged 
on 17 . 11, 8 1 al l egedly made the statemen t Exhibit 9 
in whi ch he denied .. aving sex with Lowota and 
c xplnined that it was because he could not ge t on 
erection. In evidence he said tha t the an swe r to 
the charge is a f a brication and that he wa s threaten
ed with further punchi ng if he did not accep t it 
Ther e fore he signed in the places shown i n Exhibit 9 . 
Detective Constab le Ilaisn, P . W. 11, who charged h5"1 
de ni es the allegations of assault or threats . You 
hove heard all the evidence and the witnes ses in 
r e l atio n to the a ll eged con fe s sion s of accused 1 
and 2 and you are familiar with the whole background . 
If you think th a t t he confess i ons were accompanied 
by pressure, beating, hunger, and such li ke measures 
you would regard thorn as having lit tl e weight or 

You must decide what weight and value you give 
to them . " 

The directions given to the assessors by the 

l e arn e d judge upon fuis is ue were correct ; he advised them 

that the \-1cight they should attach t o the statements depended 

o n all the circumstances i n which they wer e taken on d that i, 

\./as thei r prerogative to g i ve such \•/eight to the statements 

as they th ough t fit. 

Accordingly t his ground of appeal fails . 

In Grounds 4 and 5 of s econd appellant's appeal, 

coun sel f or de f e nce a r g ue d that th e l ea rn ed j udge f e ll i nto 

the e r ror of deal i ng con join t ly and collectively wit~ the 
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statements of both appellants and that the learn e d judge 

had treated the two statements taken from the second appellant 

as confessions. 

In his summing up the learned judge mode it 

clear at the outset that the assessors should treat each 

appellants case separately . The learned judge said 

" Ea c h a cc u s e d ' s ca s e mu s t be con s id e red s e pa r a t e __ y • 
As you must have observed the evidence concerning 
each accused is diffe r~nt and you must approach 
their cases separately . It will be open to you 
to convict all or only one of the accused, or to 
ac9 uit th em all ." 

Again at the conclusion of his summing up the 

learned judge said : 

"Remember the case against each accused is to be 
considered separately . Only if you are sure of an 
accused ' s guilt will you give an opinion to t hat 
effect . You are men of the world . You must us e 
your commonsense a nd experience of you r fellowmen 
in arriving at your decisions . You can find one, 
two or three of the accuseds guilty or not gui..1.ty. 11 

The l earned judge was careful to differentiate 

between the evidence applicable to the first appellant on~ 

the evidence applicable to the second appellant . In referring 

to certain of the statements produced in evidence the l e arned 

judge gave incorrect exhibi t numbers to the statement~ but 

in our view nothing turns on this point as the exhibits wer e 

admitted in ev i dence and befo r e the assessors wh o wer e 

enabled to make such use of them as they saw fi t . 
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In conclusion we arc satisfied having examined 

the record and the summing up as a whole that no grounds 

exist which warrant our interference with the conviction 

entered in the Supreme Court . 

The assessors were left to consider the 

evidence ofter full and proper directions by the learned 

judge . 

Accord i ngly second appellant ' s appeal against 

conviction is dismissed . 

Each appellant appeals against the sentence of 

6 years impri sonment imposed upon him . 

The complainant a t the date of the offence was 

aged 16 years ; she was , according to the evidence, experienced 

in sexual matters . As a result of the happenings on the 

morning of 15th Noveml:- · r, 1981, no serious injury wo s 

occasioned t o Lowata al t hough t he experience undergo~e 

by he r was no doubt very distressing . 

In Roberts (1982) Crim . App . Repts . 242 whjch 

involved appeals agains t sentences of rape, Lord Lane, 

Chief Justice, said : 

"Rape is always a serious crime . Other th em in 
wholly exceptiona l circumstances , i t ca l ls for on 
immediate custodial sentence • ••• • ••••••••• • ·•••·• 
A custodial sentence is necessary for a v a riety 
of reasons. First of a ll to mark t he gravity of 
the offences Secondly t o emphasise public dis 
approval . Thirdly to serve as a warning to othe rs . 
Fourth l y to punish the o ffender, and l ast, bu t by 
no means l east , to protect women . The length of 
the sentence wi l_ depend on all the circumstance s , 

That is a t ri te o bser va tion , bu t t hese in cases of 
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rape vary widely from case to c ase . 

Some of the f e atures which ma y aggr avate the 
crime are as follows . Wh ere a gun or kn ife or 
some oth er weapon has been us ed to frighten or 
injure the victim . Where the victim sustai n s 
serious injury (wheth e r that is mental or physical) . 
Where violence is used over and above the violence 
necessarily involved in the act its e lf. Where 
there are threats of a brutal kind. Where the 
victim has been subjected to further sexual indignities 
or pe rversions . Where th e victim is very young or 
elderly. Where th e offender is in a position of 
trust . Where th e offender has intruded into the 
victim's home . Where the victim has been d epri ved 
of her li bert y f or a period of time. Where the 
rape - or succession of r apes - is carried out by 
a group of men . Wh e r e th e offender has committed 
a ser ies of rapes on different wome n, or indeed on 
the same woman ." 

Thes e guidelines substa ntially state what 

has been the practice of this Court for many years . 

Not many of the circumstances of aggravation 

listed in Roberts case ( s upra) were present in this matter 

under appeal , but some unnecessary and additional violence 

was used a nd th e girl Lowata suffered some hurt . Mor e than 

one person was involved in the rap e . After careful con-

sideration we do not think that the first appellant ' s 

previous relations with the complainan t justify any 

diff e r e nt i a tion on the matter of sentence in his favour. 

The sentence of 6 years was impos ed by an 

experienced judge a nd we are unable to say that the 

sentences imposed were e ither excessive or imposed uoon 

a wrong principle . 
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Accordin~ • , both appeals against sentence 

ore dismissed . 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
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