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These two appeals from judgments of Dyke J . were 
heard together as they were in the Supreme Court . They 
involve precisely the same facts. Both respondents were 
insured with the appellant company in respect of damage which 
they suffered in a hu.rricano between 17th and 19th January 

1985. There was no dispute as to liability. The appellant 

---
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appointed assessors to investit:;ate and neg otiate towards a 

settlement of the respondents • claim. 

On 7th Way , 1985 the r espondents agreed with the 
appellant ' s assessor and a form of discharge in each case 

was executed on behalf of the respondents. In the case of 

Downtown Holdings Limited the form was as follows:-

11 OUR REFERENCE NO : H/E 119 

Subject to the New India Assurance Co. 
Ltd. Dovmtovm Holdings as (i) Unit Trust 
Trustees Co. Ltd. as first (m) Australia 
and New Zealand banking group as 2nd (m) 
hereby offer to a ccept the sum of Dollars 
Ten Thou.sand Eight Hundred and Sixty 
Eight ($10 , 868 . 00) in full/partial 
settlement and discharge of claim from 
loss by Hurricanes Eric/Nigel 17- 19/1/85 
under Policy No . 622/01/764/85 and I/We 
declare that there is no other insurance 
covering the same property. 

Signed 
Address 
Date 

- ' Signature' - Director 
- P. O. Box 60, Lautoka 
- 7/5/85 

Witness - ~.c. Craig 
Address - Toplis & Harding 
Date 7/5/85 

This proposal is sub ject to deduction 
of noting excess and we confirm that no 
further damage was occasioned during 
Hurricanes Gavin and Hina in Ilarch 1985. 

' Signature ' II 

The form sicned on behalf of Time Investments Limited 

was exactly t he saIJ.e except f'or the substitution of name and 
the substi tution of $ 14 ,760 . 00 for $10,868 .00. 
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~he ·ipncl 1 ·mt ~"a:; :r;oti.fi cd o.f the ~c"'., tle1.1cnt by 

i.Jlex fror it::; a:::;oc ...... or::; ru d on 17th 'J.,Y 1985 wrote to the 

olici to ·s for both rest on te.nt::; unu . •no 1,hcr as followo :-

17th :.:~y 1985 

l:. n.c . ? tel 
C/- Stua..,.·t 1e :dy a."11 Co::i_p'Uly 
,o.rri oters ani Solici -co.,..s 

PO o. oO 
L_.'i:·:-o :,·~ 

l)~ur '3ir , 
" '''i thout Pre u lice 11 

'"e ha.Te b.:?e~ ac.visel by ::cs._,r.J '.:'oplia 
and Harding that the above clains have 
been se~tled for ~13 , J95 . 34, ~14 , 760 and 
$10 , 868 . 00 , r..,spectivoly . ,..hout;h. Ne are 
yet to re,.ei-✓c .. he re1 orto fro.'! .;·eosrs 
'.Poplio 'llld ·rar::iin- , ~bout tJ-.ece oettle icnto , 
we rirc prc:.x1.r0d to rcleaoe prow-res::; 
r .... " .. .:mts n::; pur ericlocod ''ot•c}1er::; ~·:hich 
·· ~ ..:-eq:.ioct "o to Jisc1.a.rgc . 

You.rs fuithfullj 

::1-;d . V . IC. Jha.Din 
B l,.,,J,. ·:,1i.AGEJ 

~cl . •• 

/bb 



The vouch~ra or diacharGcc enclosed with the letter 
r0fcrred to the amounts 0f the pror;ress pa,rtrnn-ts - $7 ,500 . 00 

and ~;10 , 000 respectively but were wo_cded in a printed form 
as being "in full and final discharge". In each case these 
discharges v1ere signed on behalf of the re s pondents on 7th 
~.:ay, 1985 with the v,ords "full and final" struck out and 
replaced by "partial" and the addition of the Hords : ­
"Subject to claim Ior interest due to delay" . 

It 1,vas this some\vhat provocative gesture on behalf 
of the respondents and the subsequent intransigence of all 
parties that led to the litigat ion in the Supreme Court with 
a subsequent appeal to this Court . 

On 23th !,'.ray, 1985 the appellant s ent each respondent 
through their Brokers a third form of discharge for 
signature confirming the settl ement made on 7th May, 1985 
and making appropriate adjustments for excess provisions in 

the policies. At that stage neither respondent had received 
the progress payments offered on 17th May , 1985 . Both 
r espondents instructed their Brokers to adv i se the appellant 
that as they had already si~~1ed two forms of discharge 
there was no need for the third . The appellant until the 
time of judgment refused to make any payment because 
neither respondents had si;;ned an unconditional discharge 
as required by it. 

On 7th Aur ust, 1985 each respondent took out an 
originating summons seeking or ders that the appellant pay 
the respondents $1 0 , 868 . 00 and $14 ,760 . 00 together with 
interest at 13 . 5 per centum per annum from 7th May , 1985 
and costs . On 13th September, 198 5 Dyke J . ordered 
payment of the sums soue}lt together with interes t at 13. 5 
per centum per annum from 17th ..... rr.ay, 1985 and costs. The 
appellant has appealed aeainct these orders . 
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There is not , and never was, any issue as to the 

appellant's liability to pay the suras sought . The only 

question in issue was the claim for interest . 

It is comr:ion sround that the Insurance Policies 
contain no provision for payment of interest for late payment, 

but that the Court in its discretion may award interest for 

late payment if that late payment is due to default on the 

part of the appellant . (See Halsbury•s Laws of England 

4th Ed . Vol . 25 para 521 and Webster v . British Empire 

r.Tutual Life Assurance Co . (1880) 15 Ch. 169 . 

In this case the question i s whether the appel lant 

was entitled to refuse to make payment because of the a ctions 

of the respondents in adding the reservation of the right 

to c l aim i nterest due to delay to the discharge on the 

occasion of the offer to make a progress payment, and the 

refusal to sign the thi rd form of discharge submitted by the 

appellant. 

Counsel for the respondents submitted that an insurance 
compa.ny had no right to insist on a discharge or a receipt 

as a prerequisite to payment . He relied on a passage in 

McGill ivray a..r1d Parkington on Insurance 7th Edition para 

1278 where it is said:-

"The company is obl iged to pay out to the 
claimant upon the production to it of such 
evidence as does or ought reason ably to 
satisfy it that he is entitled at law to 
the policy moneys. In this respect the 
obligations of an insurance compac'1.y do not 
differ from that of any other debtor . It 
i s not entitled to insist on any formal 
dischuree from the claioant as a 
precondition tc payment ; and, whilst it 
muy usl~ for a receipt, the refusal to e ive 
a receipt does n ot justify the company in 
withholding _paj'1TI3nt . 11 
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. i'e are of t he view that this passa~c must be 

considered with s ome cir cwnspection. The author i ties cited 

for it are cases de cided in 1793 and 1848 and do not relate 
to claims under insurance policies . They did not deter 
Jesse l M: R. from saying in r e Haylocks Policy (1876) 1 Ch. 

D. 611 at p. 613 : -

"I have always understood that an assurance 
office has a right to a legal discharge." 

In t:h.e liGht of the f a cts as we find them to be we 

do not consider it necessary to decide the point as there is 
no evidence here of a t ender of pa yment coupled with a 

refusal to give a receipt or di'scharge . 

The a ttitude of the respondents was that they had 
a lready tendered an offer of discharge through the assessors 
appointed by the a ppellant and tha t had been accepted by 

the appellant. Hence t he appellant had no right to require 

them to sie;n a further discharge. 

\:'e wer e asked to give guidance as to the ca pacity of 
an a ssessor to settl e a claim. Although the appellant 
appeared by its letter of 17th May, 1985 to have accepted 

the assessors ' a uthority to settle, the form of discharge 
is clearl y stated to be subject to the appellant admitting 

l iability . It may well be , that at l east until its letter 
of 17th f.1".l.y , 1985 it coul d have declined to have been a 
party to the settlement but t he question does not arise as 
the appellant confirmed the settlement. 

The only purpose of a discharge is a record available 

to the appell ant that the respondents accepted the payment 

in full settlement . Tho appellant had in its possession 

cuch a docwaent in "Lhe first form of discharee si:-;ned by the 



7 . 

respondents. All it had to do was adroit liability confirm 
t he settlem0nt and make payment . It cannot successfully 

clai m to have an absolute right to a discharge in its own 
form a ddi ng nothing t o the already existing situation in 

the absence of a specific provision to this effect in the 
policy. 

'.~
1e do not consider that the addition o:f the 

r eserva tion of t he right to clai m interest for late payment 
affected the i ssue . The appellant should have tendered 
payment . If the re~pondents had then r efused to a ccept 

payment wi t hout including interest then the respondents 

might well have had di fficulty in persuading the Court that 
they had a claim for interest in view of the relatively 
short period between t he negotiation of the settlement on 

7th Ir..ay and the tender , if there had been one, at t he end 
of :;:ay. Such , however was not the case . The r espondents 

were not pai d when they shou.l d have been and we consider 
that the trial .Judge r,·as correct in ordering i n terest as he 
did. 

It follows that but for some mnor amendments the 
appeal shoulu be dismissed. In each caoe the reasons f or 
judg;::;cnt r ecords that there was an excess of $ 50 but 

judg.o.ent r✓as entered for the full amount . The judgr.'lents 

should each be reduced b y G50 ~ith a corraspondina reduction 
in recpect of i nter est . CostG ·.1c1rc ar,o.rded in each case 

on the l o1:1cr scale . As ther e i'!as only one h earine; and the 
responden ts were represented by the same Counsel the award 

fo::' costs should be restrict ed in respect of the hearing 
to one set of costs on the tota l of both judgments to be 
shared pro-rata betncGn each r espondent. 
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:he '1.:ppclla.'1t has brol.lv11'.. thi:::; a.ppea.l and ha.s lont . 

There app~ars to be no rca.::;on ·.-:hy the norL" .. :.l ruln chould 

not prev~il . 11c re~pon =nts are 0ntitlcd to cootn on the 
appeal to bn fi:;: 1d by the ']c-i3tra..r but re::;· rictcd to only 
one sc 01 cosv:::; ~or hearinG. 

Jud:;~ of A peal 

Jud.;e o::' Appeal 

(1( 


