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This i s an appeal against conviction and sentence 
on a charge of robbery with v i olence . 

At about 7 p . m. on the 24th , 1985 a young man 
entered the shop of Ram.eshwar Singh in Sal ato :rtoacl and asked 
for two cartons of beer . Be cause of the hour t'ir . Singh 
refused to serve him. The man was not a regular cus tomer and 
all that L'Ir . Singh could: say was that he did not appear to be 
a full blooded Fiji an. 11:r . Singh thought that he was of 
mixed race because of his hair and fair complexion. The man 
left the shop but soon returned with another man v1ho was a 
Fijian. There was a further request for beer which was 
refused . Inere ~as so~e by- play with bottles of soft drink 
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which ended v,ith the man who had firs t entered the shop 

throwing one at t he glass door Hhich broke. The men then 

seized the cash register , struck rx . Singh and fled taldng 
only the cash drawer of the re5ister Vti'll.Ch had contained 
about $1 , 200 . 

The appellant was j oi...>J.tly charged \Vi th one :Ztuate 
Dua..11.a and r,·lr . Singh sai d in evidence th2.. t because of the 

l aps e of t ime he could not identify either accQsed as 
being involved in the robbery . 

At t he time of the r obbery there vvas another 
customer in the shop, Lai sani Diani . She had {sone there to 

buy kerosene and observed what passed between Mr . Singh and 
the two men . She made an in- court identification of the 
a ppellant as being one of the men but could not identify 

Duana. The trial t ook pl a ce more than a year a fter t he 
robbery but earlier , on the 4th July 1985 , Laisani had 

identified the appellant on a pr operl y constitut ed iden­
tification parade at Samabula Police Station. Her 

ident i fication was not immediate. She walked along the line 
of men on three occa sions before i dentifying the appellant . 

Laisani said she had attended two earli er iden t ification 
parades before the one when she identified the appellant 

but it is clear from the appel lant ' s eviden ce , and enquiry 
we made of him at the hearing, that he could not have been 
on those ea=l ier parades . There was a further identification 
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by Lai sani in r ather unusual c i r ctmstances . On the night 
of the robbery a Constable Yabia attended the scene and 
interviewed Laisa.11.i . He showed her a copy of "The Fiji 

Sun" in which were 7 photot7aphs of prison escapers 
i ncl uding the appellant and asked whether any of t hem had 

been involved . She identified t l1e appella.11.t . Neither 
12'.' . Singh nor his v;i fe , who attended an. identification 
parade , could identify e i ther a ccused as being i n v olved so 

the prosecution case , at least against the appellant , 

depended entirely on Laisani ' s evidence . 
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I t \7as U..'11:fortun2.t e that ~.:~e 2.ppellant had been 
identi fied as an escaped prisoner but t~e ?rial J udge bave 

a careful cli re ction to t:'1e assessors co!lcerni.."'1.C that. 
1:othinG more could have been done to a llc::.y pr e j udi ce . 

I t i s La.isa.'11.i ' s evi dence ~nd the c.irec~io::i --.; o the 
ass e~sors upon it that con cerns us . The circu.r;ista.~ces 

v1eY-e such t hat a carefv.l dire ction on identi:fica-;:;ion in 

a ccordance v1ith ~;u.rnb u.11 (1 976) 63 Cr . App . :ct . 132 v1as 
called for . ·,7e regret to say tha--c i t was not g iven. 
There was a special circumsta..~ce in this case which made it 

even more es sential that it be given and that was the 
intervention of the Trial Judge in the course of t he 
appellant ' s cross examination of Laisani. The appella...'11.t was 

challenging Lai sani ' s description of the men she had seen 
in the shop and her identification of the appellant as one 
of the men . The Crovm Prosecutor ob jected t o the l ine of 

questi oning f or no very apparent cause and the Trial Judge 

then addressed the appel lant as follows :-

"Thi s Witness said tha t i t was you and you 
answer to the description that she has 
already described - fair and well built . 
I t was you who was there tha t night with 
this t all , darlr man . From her evidence 
that is very clear lli"'ld there is no room 
for argur:ien t on t hat . 11 

·;1e doubt whe t her the most careful Turnbull direction 

could have overcome t he pre ju.dice of that conment which 
really reraoved the question of identity from considerat ion . 

Vie are satisfied that the conviction cannot stand 

and the appeal is tl-:erefore allowed and the conviction set 

aside . 



~here will be an order ~or a r et~ial , a l~houg.~ 

vii th the even greater lapse of time the problems involved 
in identi::ication may be insurmountable . That however is 
a matter for the ~irector of Public Prosecutions . 
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