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Th i :-, i .s n n : 1 pp en I by !:II'' A pp e 1 !. fl n t w h n j s d i s ,-'. 11 f·, i s f i P. d w-i L h 

1:.he q11r1_nf.11in of dc1lllfl!';C'o=: c:iwnrdE>d her a1;!'.a:i.nsL i,he REu,pDllrlPnt, thfi 

sr:cr:ond dcfr,nclanL u1 the ,F:Lion, by Mr .Jn:,Lice Snrh.i. 1n his 

Th e c ·1 ;1 i m a g n. i n s I:. 

(I Thnl, l.l1c- lr'n.nied trinl. .Jitdp-;(" er-r·,d in Lats' nnd on the 

rn,:f,:, by n1->':1.r·di.ng t.hr" Plnint:iff $'.l0,il0O for· pn.in 

S l l f' f' C' r j .! l 1:1 , I n S .'3 O f' 8. TTI P J l 'i_ I . i (: S [I. n cl C' X p P (' I, ~1 (: i n n () f l j f e 

1d1ich snid amol!nf-. :is F.J;rossl.y _in;::i_dc-o:pu:d.e hnvin.r-: 1--0.g-8.rd 

1.o I.hr., sr::,r.ious n1-1Lur·r of' Lhe in.i11i-ir'!:'. suff'r'rr:>d hy t.he 

1' I c1 i n i, f f f' :.i. n cl I. l 1 e ,,., x f- c, n L c• f' her d .i s n b i 1 i l .Y n r:;; :::i .r ,, s u J t . 

l n ~, ,•.:: ,c, (-; ::, c:; j n &( I h P F' ] n. j n t·: j r· f' ' S (~ 0 :, I O f f l l t l I r C C n r P fl. t 

:,;1ri,ooo, .'1. grr,•cc;s]_y inndeq111_1,l:e Slllll h11vj.nr; n:,g;11·d Lo HJl 

I.Ill· f':-,,· ! r; .'1nd ('' i r·c:11m:=:t.a11cPs of t:.!1•· cn'..::r,. 
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(]) That the JeBrned trial ,Judr;e erred in law and on the 

fa c t-, s .i n R ward i n §{ t he Pl a i. n t i f f the s um o f $ 9 , 0 0 0 f o r 

Joss of future earni.ngs and that the said award :is not 

.supported by the evidence adduced Rnd is grossly 

i1rn.r'lerJunLe hnvi.ng regard to all the circumstances of 

( ,i) Thnt the learned tri.aJ. ,Judgci ern~d ·in law and on the 

facts in making the order for the investment of $55,800 

of the total damages awarded without an application 

from the P.laintiff or hearing the Plaintiff before 

1nc1.king such Order. 

ThP fo11rLh ,ground was ·abandoned by Mr Reddy at the hearing. 

he applied for and was granted leave to amend the grounds of 

by arldin~ a further ground as follows:-

"That the learned Judge erred .en law in not allowing 
interest in respect of the sum aworded for pain, suffering, 
and Joss of ameni_ties from the date of issuf."! of the Writ." 

The learned .Tuclge awarded the Appellant the sum of $67,880. 

this sum *10, 880 made up of a number of i terns, treated as 

damai:>;es, is not in dispute. 

She challenges only the quantum of the awards in respect of 

items refer-red to in the fin::t three grounds of appeal, 

Mr Reddy cont~nrls are grossly inadequate. 

l, i ;.1 h j I i t, y w n. s n d m i. t t, e cl by L he /\ L Lo r n e y - Ge n e r a l and th e on 1 y 

i s s u o a L t,I 1 P L r i. ,1 J was th e g n an tum o f d mn ages . 

There! :is no di sp11 Lr:~ as Lo how the unforttrnate Appel1nnt, a 

Young hcnJ thy 1domnn, became a person described by one Doctor as 

almost 1n n 11 \/r.get.ntive stat·,,::\" nor is i·.here any real dispute as 

present stat~ anrl prognosis for the future. 

Wr-, cn.n do no he tter thnn :r·epeat the f.i.ndings of the learned 

Judge on the hist,ory of t:his case. 
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" TI H' p l n i n L :i f f , Us ha l<i r Fl n i. ~~ an I n d i 11 n f e ma .l e m R r r i e d w i th 
1.hreP cl1ildr8n, Sh0 is Jl years old. On 2nd ,Jn.nuary 198n 
sl10 h 1 ;1s admitted to the Sigatoka Hospital for a 
gynaecological operation for t,iibn.l J..ignt:i.on. She was given 
an overdose of anaesthesia prior to surgery. As a result 
s 110. b<0•c;.1 me unconscious and remained so for a few· days. She 
1-ins Ln1nsferred to Lautoka Hosp_ita.l.. She was discharged on 
20th .Jan11,q.ry 1986 in 8.. wheelchair.·. She suffered very severe 
hrnin damn._ge b(?CAuse of negligence of hospital's staff. 
T,iahi.liLy js admitl:P.cl nnd the issue before mi"'" is as to the 
<Jllanhim of damages. The ;.1,ct.ion against first defendant was 
disconl:irnlP.rl. Thr.-ough her h11:-:l·rnnd as next frjend she has 
brought. this action for darnnges for personal in.juries 
against the defendants. 

Th•?! plaintiff rc,J.ies mainly on the evidence of Dr Parshu Ram 
a very skilled and eminently qualified physician. 
Dt· Pat0 shu R.8.m' s evidence has not been seriously challc-rnged. 
Tn fnr:L Lhr."re is a very large measure of consistency and 
ngreement: between the evidence of Dr Parshu Ram on one hand 
nnd tlill.t of Dr Frankl en] led on behalf of the defendants. 
Indeed Dr Frankl in cross-examination conceded Lhat he 
accepted Dr Parshu Ram's medical report in every respect, 
save his qualification on the likeJihoocl of the plaintiff 
deveJopjng Pnrkjnsonism (stiffn8ss, clumsiness and shaking) 
n nd epi 1 f?psy. Dr Parsh11 R.nm expressed the view that as a 
resuJf-. of severe brain damage - the dnrnaise wh:i.ch is diffused 
n n d e-x tr~ n d s over the who l P are .•1. o f the brain , it is poss i bl e 
th 1c, p J n. i n t .i f f w LL l cl eve Jo p Park i n son i s m and e pi le p s y . 
De Pnrshn II.am expressed t.h0 opi.nion tl--ial- there n.re symptoms 
and he Ji. ~:ted them snf/,'ge sting tlw. t, Par Jd n r,on j sm and epilepsy 
co11ld d(~vcJop. On thP oLher hand, Dr Frankl, while not 
r II l .i n g o 11 t L he po s s j bi 1 i. Ly n 1. tog e t her , thou g h t i. t 11 n 1 i k e l y 
Llw.l, !·he plnLnLiff ,-ould develop Parkinsonism and epLLepsy. 
Dr Frnnkl wacJ less than convi.nc:i.ng on th:is issw?. llavi.ng 
c n I r' g o 1° :i. c a J .1 y n i:; s (~ r I· .. e d t h a t.. h c 1,, o 11 J cl r :i I:. e t h c-~ c h an c e s 0 f t h e 
pJri in Li ff develuping P8.rki.nrwnism and epiJ epsy at 10 
p r-, r-r, r01 r d: , h ,, :::: e v p r· P. l y r e v i s ,, d 1. h 11, t-, o p i n i. o n t o n s s e r t t Ii n L h e 

Lho11ght the chances were no higher than, 0. 5 to l J)f~rcent. 
Dr Pnr·sl111 r?nm's evidence on U1i~; issuP is Lobe preferred 
I: o t h <:.' t.:' v i d c n c e n [ D r· F ran k .1 • TI, c p J Hi n 1-. 1 f f h n s e s t n h l i s he d 
on 1.lw bal nnr_;e of' probahi.lir,ies Lhnt Lhr:ise condil:ions could 
de11 0·lnp and t.hr~y Arr-, fnctc:ir·s Lo he considered in f.lSsess.i.ng 

dam:igr>,s, p::irticn.ln.rly in term~, of fnture care. Tt is 
s 1, ,, 0 s i: r:>. d t h n t a par I·, fro rn th e d i [ f e re n c e o f op in i on o n the 
chnnces of Lhe · pJnint..iff dev12loping Parkinsonjsm and 
epi.Jr~psy l:.herP is n rem8rkr1hle degree of a'greement between 
L h ci c v i cl e n c o o f Dr Pars l 11J 17. nm and Dr Frank I. The r· e i s no 
rlo11hl·. at. all abo11L Lh0. sev0rit.y ,ind the far renching 
CC)Jl,;equenr.es of the inj!lry ~rnffr'!red by the plninLiff. The 
p !'' r: s fc 11 !: c n n d i H on o f the p 1 a i n t i f f j_ s d II e to h y pox i n , :i. e . 
r- e rl 11 r. Pd n r 1 n s s n f o .,_: y •~"' n s 11 pp l y t. o L he hr :-.1 ·i n . As t 1-H' b r R. in 
c,~111; do nol·. T'c'p.;oner;:ite the damage i.s irrr-=--pcirnhle. Roth 
dcwl.ors ,•1grPP t.lint there wi1J h<'o no furthPr improvPment in 
U10. pL-1inLiff's condi.ti.on. In fa.ct, Dr Frankl wns 
p n r I. i cu I n. r 1 y e 111 p ha I, i c on th i s -po i n L • Ac c n rd i. n g Lo the 
rn ,~ d i c a ·1 e v i d <" n c <:~ , L h e re h as been on 1 y s 1 i g h I·.. improve men t i n 
UH' p1n,i11Li ff'i:; moLor C1irwl.i.ons jn U1E' pas!:. thref? years. 
She .ii,; now abl.e Lo walk slowly, cr1,n mnnage to dress, feed 
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by herself and attend to toilet procedures. But her mental 
r:·11nc !:ions remain unchanged and severely affected. She is 

unnble to rlo any house work, indeed whe is i.ncapable of any 
kjnd of economic activity. She is to that extent totally 
dependent. Since the surgery she hAs experienced heaviness 
nnd pai.n in the head, mr-d.nJ.y on the right side. 
Dr Parsh11 Fl.am said that heaviness and p.::iin would be 
11 r' r' r > II I> I.(' d r· I) t' h y 11 IP h I' fl i fl j ll j 11 r y 11 II d I, Ii 11. I. l:J I j n r n II rJ j (', j O II 

is JikcJy to continue into the future, 

Th e pl n i. n L i ff ' s rn e rn o r y f o r even t s h as be e n s eve re 1 y i mp a i red 
both recent and past. She does not remember how her illness 
was caused or L he nnrne of her hu sbancl or the number of 
chiJdren she hos. Her orientat.lon is poor. She is unable 
to write her name or do the simplest of calculations. There 
is a degree of visual c1gnosia (inability to recognise l:hings 
i,l1P saw) and nominal aphasia (inability to name the objects 
she saw). She is unable to carry out alternating movements 
and suffers from intention tr~mor (shaking of hands). 
Dr Parshu Ham concludes that the plaintiff suffered anoxic 
encephal opnthy ( hrn in damage dne to J a.ck of oxygen during 
t.he operat,ion in 1986). As a result. of this she lrn.s had 
severp clnmagE>. to her mental and intellectual functions and 
intention tremor on her J.eft hand. These changes are 
permanent. She also walks with a limp creating the 
impression that she might fall. 

Dr F'nrnkl who saw tbe plaintiff as recent.ly as 7th March 
1989 found thAt she was unaware,~ of the year of the number 
of ch.i . .Ldren she had. She cou.l d not r0.m0mber one object at 
one time. Her speech was s 101,i and ~.be could give one-word 
replies only and she suffered from naming aphon:i.a, i.e. 
innhility to name such objects 11s belt, buckle or 1-ratch. 
Slw co1lld not collnt. 11p to five. She could not integrate 
spatially and had lost her left-right discrimination. 

Dr Par'shu n.arn also test:i fi1~d 
conscious of what has happened 
that. she might: be vA.guely aware 
sorn0 di. fficul ty, <:.:n1111, i ll.npss. 

that the plaintiff is not 
to her, n)thongh he thought 
that she was suf ferin~ from 

Dr f'arsl111 r?.1:1rn n.lso t:.ho11ghL Urn.L the plr1.inLiff's life 
exp f.' c L an c y 1 s i k e 1 y to b E~ l. es s th D n no rm F.t 1 . He L hough t 
t.hnt even if she does not. develop any further symptoms, she 
w o u J d :..; L i J l n o t be n bl e to c o p e w i th th e iJ l n e s s and th at 
1v o 11 J d r P cl 11 c e her J i f e exp e c ta. n c y . I f she we re to de v el op 
Parkinson.i.,..;rn and epilepsy then life expectancy might be 
di::1co11nl.ed by abo11L twenty five percent. On the other hand, 
Dr Fr·~1nk] who thought. that:. the chanc0s of Lhe plnintiff 
d,•vc• I npi ng- Pnrkinsoni.srn Hnd 0.pilepsy wer(~ more rr::.!mot.0. than 
Dr Par:;:;!111 R.arn, did no! see any reason why ti1e plaintiff 
sl1r)u·1r1 nol: J i.ve out h0.r normal ,~xpectnncy. In the c,1se of 
11 n T n d i. a n f e rn Fl l e t h e l i f e e :x: p e c t an c y i n F i j i i s s a i d r, o b e 
Gfi y,'arr..;. 



On Lhc~ totality of the E'Vid,,nce, .includi.ng thE' 0vidence of 
Dr Frnnkl, if-. would be correct to describe the plaintiff now 
ns "vi r.tually a h11man vegetahJe". Her existence cannot be 
anything but mono 1:onou s ancl as Dr Parshu Ram put it, she 
could be dscribed as in "almost. a vegetative state". The 
fact that she is able to relate to others at a very basic 
and elementary level cannot be allowed to militate against 
the severity of the injuries she suffered and the 
consequential impairment to her intellectual functions and 
to l1er wholP being as n person. n 

Since we are being invited by Mr Reddy to vary the learned 

Judge's assessment of damages we set out the principles to be . 
adopted by an appellate court. In PGYa Ram v. Peni Cava & Others 

Civil Appeal No. 63 of 1983 this court accepted the view 

expressed in the case of fLINT v, LOVELL (1935) 1 K.B. 354, as 

applied in relation to awards made by a Judge alone, in the 

following passage from Davies v. Powell Duffryn Associated 

g_o 11 .:L~J' i e s Ltd . ( 1 9 4 2 ) A • C . 6 0 l : 

"Where the award is that of the Judge alone, the appeal is 
by way of rehearing on damages as on all other issues, but 
as Lhere is generEtlly so much room for individual choice so 
that the assessment of damages is more like the exercise of 
cLiscrc.tion t.han an ord.i.nnry act of decision, the appellate 
court is part:icularJ.y slow to reverse the triaJ. Judge on a 
qur:,stion of the amount of darringes. It is difficult to lay 
dcnm any precise ru.l e which w i. Jl cover all cases, but a good 
general. guide is given by G:r:ee.r L . .J. in. _Flint v. Lovell, 
In effect the court, before it interferes with an award of 
damages, shouJd be satisfied thaL the Judge has acted on a 
wrong principle of law, or has misapprehended the facts, or 
has for these or other reasons made a· wholly ·erroneous 
estimate of the damages suffered. It is not enough that 
there is a balance of opinj on or preference. The scale must 
go down heavily against t.he figure attacked if-the appellate 
co1.11.·t i.s to interfere, whether on the gro1md or excess or 
jns11fficiency." 

We proceed now to consider the first ground of appeal:-

(a) Award __ of_$3Q_,_000 for pain suffering & loss of amenities 

Mr H,~dd y when asked by the court to point out where the 

learned .J11dgE-~ had erred in Jaw and on the facts had to admit that 

the 1.earned Judge had in his Judgment, properly considered all 

. ail])ects of the appellant's injury and her condit.i.on. Mr·Heddy, 

nowever, argued that the learned Judge had made, to quote his own 
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words, "a wholly 0rroneous esti.rn:=tle of the damage suffered by the 

A.ppeJ.J,,,nt". 

Mr Reddy relies very heavi1y on the case of Lim Poh Choo v, 

g_~!!l'1 en_ c1. n d I s l i ng ton Are a Heal th Author i t y ( 1 9 7 9 ) 2 ALL E R 9 1 0 . 

That cnsc considered somewhat simj_Jar facts as had to be 

considered in the instant case. In each case the court had to 

consider serious permanent in.Jury to a woman due 

negligence of a hospital. 

to the 

In the l-101rne of Lords case the award for damages for pain 

suffering and loss of arnenj_ties was £20,000. Mr Reddy did not 

seek to argue th,q, t the appellant should be awarded the Fijian 

E-1quivn1ent of £20,000 but he did stress that that case clearly 

demonstrates, that $30,000 awarded 11 years later, in 1989, does 

not adequately compensate the appellant and in fact is grossly 

inadeqirn t,e. It was also contended by the Respondent in the Lim 

Poh Choo case that the award of E20,000 was too low. 

Lord Scarman at Page 920 said:-

"An award for pain, suffering a.nd loss of amenities is 
conventionaJ. in the sense that there i~ no pecuniary 
guideline which can point the way to a correct assessment. 
It js, therefore, dependent only in the most general way on 
the movement in money values. Like awards for loss of 
expectation in life, there will be a Lendency in times of 
inf lat ion for awards to increase, if only to prevent the 
conventional becoming the corntemptible. The difference 
b~tween a 'Benham v. Gambling award' and a 'West v. Shephard 
award' is that, 1vhile both are convention'al, the second has 
been held by the House of Lords to,be compensation for a 
substantial Joss. As long, therefore as the sum awarded is 
a substnnt.ial sum in the context of current mbney values, 
LhP req11irem0.nt of the Jaw is met. /\ sum of [20,000 is, 
even Loday, ct substantial sum. The Judge cannot, therefore, 
b,c; shown Lo have erred in principle, and his award must 
s tn.ncl. " 

We find ourselves in agreement with, in particulnr, the 

lat,tpr pnrr. of Urnt stn.temenl:, Rnd would apply it to the instant 

c:ase. 

A ~~um of $30,000 is even todny a suhstantifl.l sum. It has 

not, bc0.n demonstrnf·,ed tha.t: the lenrned .Tudg-e acted on a wrong 

Dr.incipl0 of Jaw, or has misapprehcnd1::\d t-,he fftcLs, or bas, for 
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,1ppropr in l,c,. Tl,i," is c.lc-nrly nn opi11ion only. We rln 11 of:, 

r'.Ollcddc-1· I.hr• Jr,nr-nr:id ,lttdr~c~ r'!Tf'rl nnrl rH·conlin1:ly Li10 f'ir.~,t. r,ro1111d 

O f' :q > p (': ; l I f n i J 8 , 

(b) Cor,L_ of' fut11re._c,1;1._re._$JB,C)O() 

The· only roinf- mndo hy ~fr J?.erld~, is 1.linl. t.hP lc,ar-110d .J11d11,e 

did not. ndr~r111nLc-ly f.r1kr inl.o ncr;o1111t: t.lir cost. UrnL mil{ht h0, 

h .Y nppcl Inn!. ,.;Jinulrl drvr.lop fl form of 

I L i s c I r, n r fr· om L he ,J 11 d gm en t L ha f-, L he 

Ill .i. g I I L d ci v c- _] op f' r-1 r k i 11 s n J 1 i s m n t · c• p i l f' J 1 .'~ y , lie 11c::rd n 11111! Lip] irr of 

I fi 

c Ii n l 

CO fl!, 

\,} i lhn11f. Htl,Y drd11cLio11,~, fl r j /!,11 f'P which not. hc:,c-n 

lcnrfr,rJ. Tl1r:, ;:u11111n l ,, 11 m nr t I ?,()() 

i c I,·,,· r• cl 1,y I Ii,, 11JlJ')f' I I n.11I. 1.n I)(• I ( I () I ,, >Iv • J,,.,,.,1 Sc111·111n11 lin1vr>Vr'J' 

"TIH' 1.-,·ur' principle, ns c01111,=:0l f'nr Ll10 r0sr1c,11rlc11L co11cr>ded, 

i ,; I! I rl I. I. Ji,:·, (( P. I, i 1ft /1 I,(' 0 f' rJ n Ill fl I[ 0' 8 I I II rJ P J' LJ Ji S Ji P tlf:l llll l ~, f. '"' O Ce () d 
011 Ilic: hnf,i'.0

: Lli:1f. t•,-·r:nrf. will hr hnrl Lo r:n.piL:11 ns 1,,,fl ns 
inc·r,mc Lo fllPr>!. !.he 0xp0ndil,111r>; in ofl101· lv()J'ds, Lil(' cos!: or 
r::n·r,, hnvi11r~ hr~r'n :1.r,~~r'r,1:.::c,rl, mtr~~L '10 mr-,1, hy 11n 111v1u·d 

r : :1 I ,. · , 1 1 n I . f' d o n 11 11 n 11 n 1 1 i L y l rn ~. i r: . " 

I r· 
, '1 yea,·' pp, .. ind f f 1 r~ 11 i I l () II r V i "' \v LI l p [-l 1 l Ill O r $ .I 8 I () 0 0 

lll\/('S l.r:rl i~l1n11 Id t·r>al i S(' fl I. I ()/Ifs I. I.Ji,·, !,lllll () f '.t, t2nn /1flllll/'l I I y frr.,m 

$lfl,OOO. 

P 1 · i n c i p I r·• n r · " l' r r, rl n n I:. Ii f~ f' n r: I.~: . 

f ni Is, 

(c.) l,osr, of fuLu1·.c.n.nr."nings $_D.,OOO 

Cri11 l.11m , ,11 

('.fllll)H) fl:~ :i I (' d r n I' L Ii,, J. n ~~ s n r (" n r· n :i ll 1c'. •~ 

II 

' 
hn 1, f Ii(• .I' i n C n Ill f' Oil J j V j n,f{ e ·:{ J )e ,, .'-": ,-~ r:; 

Jin I 1; I 11ll fl .v f' j f' f. ~· p (" 1' 

f11 l i y 

1v O 11 Id J) ,q ..__, r~ hr-id to 

nnd pl (" n t=i , , r· p !~; 11 Hi· 
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T n , I, i rn Po h C Ii o o ' s r, a s P a 1-. P n 1~ (' ~l I I .i L w n r: Ii r~ I d ( .i 11 t. r~ 1 · 1.1 l i n ) 

T I H' p l a i 11 L i f f w a r., 0 n f- i f· l c d L o s u b s I. an L i n 1 d n m n r{ c· s r n r l o s s 
of' cnrnin,f.(8 dcr;piLe I.In, fnct. Ll1nf. shr, 1-•011Jd 11c•vrq• ti,~ _inn 
pncdl.inn f.o 0njoy f.hr~m. ITn1v"VCl', LJi,, p(ni11t·iff 1vns not 
e fl f , i l: l •'~ d L o n 11 y d 1.1 p J i c n 1. i o 11 ("> f d r:un n (( e n o r L o r 0 c. P i v e n 11 

nwnrd 1,hich gavr, her s111·pJ11f1 o\'('t" Ll1r f.1·11r' cc,rnpc11snLio11 f'or· 
h C J' d C' p J' j V f1 L _i O tl O r JO f, i, 1 M tl d ! . f H'! I' P f O I· P f.!H, P ,q l P 1 I,: P 8 0 f 
('Ht'liin~ Lhr I01,L incomr nnrl I.hr' plninl i f'f''r, f'11!11t·r> I iving 
expenses 1vcrc Lo be dcducl.ed fr·nm t..lir <lnm:igrs r11,1 nrdrrl,'' 

"Thr-! S('par·ntP i t·,0ms, 1,hich t·J1~pf.h0r consf.if.111.r n lot.nl nwflrd 
of rlnrnarJ,f'S, nrr. inl:.0r-r0ln!,r,r-l. TIJE'Y nrr' Lite pnr!.i~ of n 
whole, which mus!. hr' fair- and rPn.,,onnhlr. 'AL I.he Pnrl', ns 
f,or·rl f),,11ni1111. ~m snid in Tnylnr· v. 11rii,foJ (lmnih11<-, Cn Lhl, 
L!1r, J11dr{rs i=:liould Look nf. !-.lie lo!nl f'ir{1H·c• in !.he ro1!!lr!, ''H) 
ns !.o b0 ald0 to cnre nny overl.nppitH', nr nf.h0r· r=:0111·f'e pf' 
c r r n 1 · • J n m o ,c; t c a s 0 1~ L h e r i r, k o f o v r r I 11 p i re: 11 ,:1 I . ;~ , · P n L , 11 o r 
Iv I, P l '(' j I, 0 CC ll r S i j f-, j f·, r: I I h !, !·, f1 tl I, 1 fl. J . I, i V i ll g' C ;,; p 0 tl 1'1 0 8 

C O 11 f. i ri It e , 0 r p l' 0 ,fl, r P S S J V P J y j J l r~ r P fl S r" , f' O l ' Ill O [i ! . p J n j tl L ,i f f 8 

n.f(.r,r injury as thoy wottlrl have done if' U1er·0 find b0rn no 
i n. i 11 r y . nu t. iv he re , as j n Pi r: k P I. L ' s c n s c-: , L he p J n i n f-, i r· f 
clnimi; dnmn~('>.S f'or the can1ingi, of' li.i~, 'lost. yr•nr·s', or, 1,1s 
in Lhr~ prc-:sr~nl. cas0, Lhe claim .i~~ in rPspecf. nf ,q 1 i f'r:-·Lim0's 
en l'tl i n1{s I os I, hecnuse, U1011r~h r-:fir, ,~ i 11 Ii \'0 ,c;hr cnnnnl. 0n n1 

h01· livin~, n r0nl rinh 111·i~1Ps tlin!. !.lir» plnintif'f mn.y 
r·rr·over·, noL m01·rly cr,mJ)011s:nLio11 f'or lnr,s, h 1 l1i.c'1 i~: Lhe 

en!.·it.lc•mr~11L f{.ivPn hy lfn.r, l11JL n s111·pl11,~ fJ,J·pnf,,-.r Llw11 could 
hnvr hrrcn ar~hi,!VPd if f.hcr0 !ind l:1,,:('ll !10 dr:i!.11 i·n· i11r:np11ei!.,v. 
Two rlcrluc f·,i ons, !.hercfor0, f'nl l Ln hr mnrlc from Lhr rlnmni{eR 

L n Ii f' 111.; n rd rd . Fl r r; L , n s L Ii e c n s P ~~ Ii n v P ril 1, n yr, r pc n f~ 11 i ri e rl , 
thr rxpenses of r:i.qrn ing tliF.: income 1,h i ch lini.:: licr,n 1.os !. . 
Co 11 11 r., P l f o r I:. Ii e r· •~ i:; poll d E' n L c n n 1--; f:! d e d I. h i. i,1 m II c h . · St' r: n n d I y , 
LIH' plaint.iff's livin/1, rxpcn~~(,,;," 

'J' Ji~' r· P j 11 0 fl P S j f!, ll .i f j C fl. ll f- rJ i f' f' (' l' (' ll Cr' hf: I, Iv P (' 11 f, j tn J '0 Ji ('.Ji O O 
I 

S 

'I' h P r: J 11 i m n n L i n J, i rn P n Ji C Ii o o ' s c n s r 

wnr; n ('11 If y emp Joyed SPn ior Mrd i ca 1 1/.e,t, i.s f,r11 r·. ln LhP inf,LHnL 

r::1.sr! LIH' nppr-,J l:u1 t. ii~ a ho11.c:e1v i fr: l iv inf{ i 11 r1 l1nrnr' nn dnnhl. 



IJUS!IH'S.<, sl1011ld PnLirely rli,~npr,r:•nr Jip.-;n11sn of her inj11ry thP 

Jenrrir'rl .ltHlF.~r::-'s nri!-.11111(~!.icnl cnlc11lnLio11 nf 2ttl 1vt~Pl,s 11t·. $1200 

per fl.ll!llllll .i 8 P;-u:ess i VP. $1200 pPt' nnnnm is $2:1 n lvPPk to LlH~ 

l [' Llir nppr:-dJ nnt is l.o hP Lrrn t.r:•rl ns hnv i 11r{ 11 h11s i 110ss of 

Lhnf-. incnme. 

farm nnd pooled their income t.o pr·nvidr- fo,· livin~ ('Xperrnes of 

I. h P f' n m i I y . Tl1P lrn,d1nnd Lei~t.i fires Lhn1 hr, m:irlr nho11f-. *l0,000 

annual Jy from 1.110 farm. Tlw wif"P 0nl'l1cd $1200. T n r· r:, IH-'l i rl er ·i n g 

ller living 

expens(~S i ncnrred by lir~r personn.11 y would hnvP lH~r.n mi 11i mn.l. 

overlooked. 

'J'he re would, 

cldcken nnd dnch b11~, i ness. There is no r.vi.denc:e Lo indicnb~ 

wlinL, :if nny, Lho~:;e expenses would lrn.vr bren hnL 1ve 1u·c s1d.isfied 

LhnL liPr cxpensPs would not nmonnt t-.n linlf her incomP. Doing the 

h0st, 1s1 r:~ cnn on Llir> p::111ci Ly of' Llie ,-~vidr·,11c0 l1rf'cir·0 11:'i 1v0 cn11r,ider 

Lhn L 11 red11c. f-, j on Of l / ,., 0 [ hr~ J' ll]lll\111 J i 11cornr' f O r ( fi y 0 I\ J'S 

nrnounl.inr~ Lo $1500 ,..,ould br:- l't:,nsonahlc,. Tliir~ 1·r)prc•s0nh" n Ii I.Lie 

11r1rk•r onr, do.11 nr .<1. dny ns~;urned f-.o h11ve> hr-)r'n i nc11rrcd .in r11n1dng 

her !) 11 s i rw s ~~ w h i r: h c :=111 o II l y Ii n v e c nm pr- i s "d r- n i s i n 1{ n f P w c 11 i c Irr n s 

nnd rl11clir; f'or sn.lc of' eggs :.ind t.hP occnsiotinl liinl for enLinr.1,. 



IO. 

Mr· f?.eddy rrc.ljci:; on Lim Poh Choo's r:nse ns 11111.IHn·ify for 

i11f·.er0sL Lo b0 n1vnrdrd 011 a1vr1.rds for pain, s11ffPrin~ nnd loss of 

ameniti.cs and in particillar t.o thr> CFtfH' of' PlCl<RTT v. Br?.l'l'U;ff 

R/\JL ENGIN8ER[NG LTD (1979 

920 .in Lim Poh Choo's cnse. 
J /\T,I, F: H) 77/f t·eferr0.d f:.o nl-, Pnge 

Lord Scnrrnnn's ,Judgm0nt. nL Pn,!,r' ROO inrlicnl,r>s that ii, is a 

sLntutnry duty for a conrl. i.n F:n~l:ind f-.n ni,nrd int0rr-~1,::f-, on 

T,or·d Scarm11n snid: --

"S1"cond]y, Lhc sb1tu{,p, Sccl,:inn 22 0f' lhP /\drninis1rnLion 

0 f "us t i CC J\ C t .I 9 f, q ' MIi"" n di n rJ 8 ' :1 r) r l,J l p L fl. lv n p f O !:'In 

(Mi~1c0JJnnco11s Provisions) A.cl. 19.lif, prr1vidr::'~ Lli:i!. I.he co11rL 

slinll (rn.v ernplrnsis) exJ•rci.sr, if..,, pr)iver !,o ni·rnrd _int.('l'f~s/, on 
d n rn n g r~ s , o r o n s u c Ii p n r L o f' L Ii r, d :i m n I~ e s n s I. h c r: o u r L 
C O ll 8 j d P t' 8 ll p fl r Op I" i /l !, (' , 

1 
1111 .l P ~. 01 I, Ii 0 (' nl l l' f-. i 8 ~, t1 I i 8 r· i 0 d L h fl f-. 

Lher·e nre spec.ial rensnn,'l 1d1y no inl.rt·psf. sho11.ld he ~Jvpn 

_i fl r P s.p e c t o f t h o s e d ~Hn n ~ e s ' . S 11 c Ii i r~ I. h P ;.r P n P r nl n 1 1 p l n i d 
d01vn hy Lhe statute, wldch does, h01,Jr'•vrr, cnnf'rr on Lhe 
co11rt n d.i.scrPl.ion ns Lo Uw period f'nr 1vhich inl.er·pst is 
givPn 1111d also permits dif'[Prinr.,(' r·nLes. Nol.bin~ cnn cl0.11rrr 
Limn Uie duty plnced on the co1.1r!: Lo ~ive i.nl.0t·esl. in Lhe 
absc>ncc of speciRJ. reasonr~ for givinr~ none." 

T h E' l 9 (j 9 En g J i s Ii J\ C L /l Ill p ll d (~ d s C (' f; i O ll .1 0 f { ' h e I, l'Hv n e r O r flt 
' 

( IH s c e l 1 n n e o u s P r o v i s i o 11 s J\ c t ) I q .J if 1v I d c h I rn 8 ·j L s r~ n n n I: e r p n t' I: i n 

thp corresponding section J :in (,Ji,-,, Fi.ii /\ct, I.he. Law Reform 

( M i s c e l l n n (' o u s P r () v i s i on s D ,,, n L h /1., l n I P. n, s I Ae L ln srcl.ion :1 

Sec- I, inn 3 prov i dr~s as foJ J 01,;s: --

"Jn nny proceedings tried in I.he S11pt'eme Co111·t for !·.he 
t'('CO\'Pl'Y Of nny debt (1J' dn.mn~ PS Lhe COUl' f mny, j f' i L 1.ld nlcR 

f'.it, ord0r t.h11t Lhere shrill h0 includP.d in I.hr,, R11m for which 
judr{mntif. i.s ~.iven inlJ'J'<'RI nl,, 1,1t('.]1 1·:ilP fl.C'. ii {liinhi, f'il on 
I.he 1,1'1nl0 01· nny pn,·L of f-.lir, rlr,,hl. or rlnrnrif!''.C, fn1· !.hr, whnl0 
or· nny pnrL of Llie Jl('l'iod lwl.iv('rn the• 1lnf.t, 1,h,~11 lhn cn11se 
o f' n c t, i n n ;i r o !, e n. n d U, P d t1 l .<' n f LI H' . j 11 rl i:{ mp 11 I'. : 

j 



I 1 . 

or 
(Ii) shnJI npply in rnlat.inn l,n any d0hl, upon 1,hif'li inlerPsl:, 

is pn.ynhle ns of right, whether by virtue of nny 
11greem8t1L or otherwisn; or 

(c) sfwJJ affecl. Lhe d,1mages re-coverable for the dir~hnnour 
of 11 bill of exchnngp," 

Tn England under Ordet· 18 n,tlc n i L ii:; rn1111d11Lo1·y Lo pl(>n.d 

specificnlJy nny claJm for interest under the F:ngJ .ir-sh .AcL While 

we1 have no comparable ndP i.n Fiji the rensons given in U1e J!'l8G 

'Whi.te Boole' at note 18/H/J0 com111011rl!:, itself Lo us. 

The pnssage is as follows:-

"JNTrP.EST - t\ cl1lim for inLc,·esL must be spr:-cifically 
pJen,ded whether it-, is clnJm0d under s.J5J\ of S.C.A. 1981 
(:~00 O.J, r.1(1) or othcrwir~e, spp parn. (1) of this rule 
n Cg n ti V j_ n g H j Ches V • we s L Ill i ll j ~1 I, p l' n n ll le I, t, d r i ~1:l 1 ] 
2 J\ r, L E II 7 3 5 , F o r s . 3 5 /\ , i n s e r L c d by ;\ . · .r . t\ . UH~ 2 , s . I G ( l) 
nnd Schr:~d. l, Pt.l, see Vo], 2 PL.!7, pnrn. GIG! pn1·11 ( 11) 
wh:ich r-eq11ir0s n claim for inLci·est-. to be pleaded rcflocLs 
the fundnrnentn.l princ~ipJe tlwf. U1c pleading should give fnjr 
notice Lo !.he opposite pflrLy of Llic nnt11re of !.110 cln.irn 
w!ii'cti ·:i_s being mnde against him, with U10 r·pJevnnt facts 
r rd i e d upon , so n s Lo en ah le h i rn Lo me e f: such c l n i m an rl to 
prevent, surpriRe nt the tr.int Thi.,,~, if Lhe rJpfendnnt hns 
d1H' nol,ic0 of the plnintiff''s inLenLion Lo ser>k nn nwnrd of 
.interest h0, will know thP extent or l.6t.nlity of' the 
p l n i fl I:. i (' f ' 8 C I Fl i rn n n d h e C n fl b (~ LI J' r (; n l ('. II I a I C Iv h Fl t s t1 1fl ' 1 r 
n II y , h e s Ii o u l rl p n y i n t o c o u ,. L II n d r , . 0 . 2 2 , r . 1 ( B ) o r w h n t, s u m 
he can fairly offer to settle the claim out of.court, or 
even whether in nlJ the circumstances he shonld-nlJow the 
pJninliff to enter jwlgment in drc,fn11lt, of plendlng. Th0 
clnim for interest must be pleaded in U1e body of Llie 
pJending, and noL only in I.he prayer LhrHr,qh ii. should nl~io 
h r-: re p P n t e cl i. n th e p r a ye r . ( s P 0 0 . 1 8 , r . G ( J ) . I L m 11 ,-1 I: 
idenLif'y precisely Ll1P ground or bnsis on which JL is 
c 1 rd rn e d , a 11 d whenever poss i bl e , the d ::i l, P fro rn 1, h i ch n n d L he 
rntc• nL which Lhe Jnteresf. is being claimed, nss11111i11g, Lhnt 
is , L h n L the d n. Le to w Iii ch i L i s cl a i m 0, d i s L h P <fo I. e of 
,Judgment. lf Lhe int,Prest is being clnimed nnder s.3GJ\, 
the plending should spc•cificnJly so sLnlP, .since it is not 
s 11 f' f i c i c n L to s I,:, Le t:. h r c ] n i m n r; he i n r~ 11 J n t C' r P s L 11 nr Jr:. r L he 
sLnLutp". 11 

Jn 01n- vipw H, could hr 1ir·11,11r~d thnl, Orner l~r.7(1)(b) 

t'r,quire~ 1.hnt n clAlrn for inLr1•pr~L nn dnmn,F.~P~ nr n dr-lJI. h'hi<'.h 

~011ght if rn11st j11 011r view he ~~pr:•cificalJy pl011dPd. 

i11~f.1111f c~n1,r·• L11rrr wns no ('l11im fnr inlrt·~,sl, nl nf I, 
J 

I 11 Lhe 



12. 

J n any case whi J e Lhere WAS no c.l n i m for :i.n teres L r8 i sed ln 

UH, pleadings the issue was Hrg11ed before f:.he Jenrned .Jndge. He 

did n1vard interest on the items compri~dng Uie special damnges 

b11I:. did not award intp1•est on tlH~ ::c:um of $:HJ, 000 awarded for pafn 

s 11 f f e r i n g an d J o s s o f nm 12 n .i t· i e s . 

been chn.l.lenged. 

I n the c i r c 11 rn s I. an c e s w P n r (' 11 o I, p e rs 11 rirl e d U1 n t. I:. he l earned 

,Judr;e overlooked the issue or UinL l1P erred in not c>xercising hJs 

d i. s c t· P. t. :i on I. o n 1v n rd :in I, e res I:. on L he $ JO , 0 0 0 . 

The fifth ground.fail~~. 

Thr. ouLcomf' ls that LhP appellant h8.s succeeded on only one 

ground. The appeal is n.l.Jowpd. 

The ,111 d g rn en t i s var i E~ d to I:. he ex t. P n t o f i n c re as i n g the awn r cl 

to t h P s 11. m o f $ 7 2 , J 8 0 r:1 n d vary i n r~ tlH' o rd(' r r r. g a rd J n g . I.he nm o u n t 

to hP paid to Lhe Public Trustee from $55BOO to $f\0300. 

TIH~ 8ppellnnt is to hnve the cosL of this appeal. 

j 

M ,¾_,{l,,,~,,,u, r~ .................. ., ...... . 
(Sir T?.onn.Jd KermodP) 

J 11 s_ t_j c e o f App ea l 

I 

......... "·~·~·-•·"'-:· ........... . 
( §_J-r-~M~·,\ 'I' i kn r- nm ) 

--~_,-' 
,J .l.l ~. Llc.e ___ Q r .. AP r~.0 il Jc 

(H.D. P11lm0r) 

,Jus U CP of AppenJ 


