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IN THE FIJI COURT OF APPEAL 

(Criminal Case No. 2 of' 198;7) 

Criminal Appeal No. 1 of 1988 

Between: 

I! 
I' 

I 

I 
! '. 

AMJAD ~Lr s/o Subh~n Ali ' i I 

and ti I 
i l'HE S'J:'.ATE 

Mr. 

Mr, 

S.M. ~oya for 
I. . . 

I I' 

I I 
i I · 

the ~ppellant , 
I , 

Dirdclor of Public 'Prosdcutions I. Ma:tai toga, 
! ' ' 

for 
1
tre Respondent ! 

i 
I • Date of H~ar1ng: 16th 

I 1 , • 

May, 1990 
: j i 

Delivery of Judgment: 6th June, 1990 
I 

JUDGMENT 

,i 
1: 1 

Ii · ! 
:10n 31 October,! 1988 
l! I ' 

I 

appellant was :convicted after t.ri\al 
ls . \ 

in the Lciutoka High C 'urt on a charge 
11 

\ 1 

of aircraft sabota:ge 

contrary ~o Section 76 . )(b) of the Penal Code (Cap.17 and w:as 
I 

sentenced Ito 2 years' mprisonment which was ' 
suspended for[ ·3 

' years. 

' were as 

,[ 

'I 
I 
'.i I 
;iThe 
!I 

. l; I particu a.rs. 

I 
of the offence igainst the 

I 
ppella1nt 

,i 

follows: 
Ii 

Ii I 
i! "AHJAD ALI s/o SUBHAN ALI, on the~ 19th day o.f ay, 1 Ja7 
iiat Nadi Intet;np,tional Airport in .the Western ivisi9n 1 

''placed on a:n i aircraft in service, namely Air N,ew 
Zealand Boeing 747 Flight No. 24 explosive substances 
which were 1.ikc.ly to destroy tbe said aircraft or cause 
damage to it which would have rendered it incapable of' 
flight." 

' I 
I 



2 • 

The material part of Section 76(1)(b) of the Penal Code 

upon which the formulation of the_ above particulars was based 
I 

provides as follows: 

! "Aircraft Sabotage 

76(1) - Any if rson! who - ! I 

servic~ ·. by any means whatsoever, a evice 
in , 
or 
ft 

(b) places,, \_ot causes to b.e pla~. ed on an aircraft 

substanc which is likely to destroy tha airer 
or to I a.use · damage to· 1 t which r · nders it 
incapa.blr of f. light : I: I , 

commits the !o fence of a.ircraftlsabotage ... ...... " 

• ! •, ' I j 

Appellant i, ~ppealing against ~onviction o 

: I 
The notice 1tj appeal wai filed on 

with many assorted grol:uJds of appeal. 

I However sin then it has' tr1nspired an is now , . ! r 

conceded dn all sides ~lat this appeal tur~s essential yon cne 
If ! I 

of two qu9stions, nameill 

(1) Did the pro~e~ution est~blish at the trial that ~he 
I I 

substances pltced by the: appella:nt on Air Ner Zealitnd 

Boeing 747 f~ight No. 24 were :explosive JlibstanJes 
I I ' i I 

likely to cau~e damage to the aircraft which ould hlj,ve 
! ( I : • I 

rendered it ji~capable of flight aning lof 

sub-section 
1(.r) (b) of Section 79 of the Pen 1 Codef 

\ I 
I I 

, : I 
( 2) If the answer to the first question is in the egath\e, 

is the Fiji icburt' of App~al leg~lly empower~d on the ' I . I • I 
. evidence befjote tJ:i~ High: Court to ; find the ppell,nt 

· guilty of ani\other offence. ' ' 

1. 88 



3. 

The answer to question 
I 
( 1 ) 

i 
I. 

above depends on the true 

meaning or interpretJ.tJon of the words "a 'ctevice or substance 1, 

which is likely to destroy that aircraft or to cause.damage to 

Code.· it" in the provision ,of Se9~ion 76(1)(b) .of the Pena 
i I 1

• 

i I : 
I The issue l~ this ~ppeal 

( 1) is cob
1 

cerned is onl, of stAtutory 

the~efbre so far a ques ion, 

If ! 
to the fkcts of the ca.e. 

in~er1retation having re ard 

II ,I 
'I 
' 

I 

I 
I 

I I 
I . ! 

1
! At the mater al time and since i 1980 appell 

employee fi of Air Termtnal Services based !at Nadi Int 

Airport. Ii He started I 1:ris life in · the 'ai~l ine bu sine 

when be *as a traffic ~fficer for Qantas Airline. 
I, ' 

! 

nt was an 

rnati nal 

s in 1971 

I 
j/ At the tim~ of the alleged' offence appelllant waf a 

Customer !:Services Sup1r1 i sor, a senior post at Nadi Aifport • 
1

Hi s 

duties were to superv~je. ground personnel, regarding 1 ading !and 

unloadini of aircraft, embarkation arid disembar ation of 

passenge:i:-s, He had ;t! liaise with other airline p opJ.e, He 

worked oh a shift bas~l. 

i l ,I 
!i ' 
Ji . ' 

I, On his own ;a' mission appellant 'was greatly 
H I I I • 

and affe{ted by the mi~}tary coup d'etat of 14 May, 19 7. 

most upset by the ~n\erthrow of the democraticall, 

governme~t and con~etned about the lives of 

parliamedtarians who rid been seized by the coup makes, 

I 
distur:bed 

i 
He iwas 

I 

elecited 
I 

overrnn:ent 

I! He decided tol do something to sa~e them and eturn ,the 
! 

country to parliamentary democrac}. 

I 
ii 

I 
I Ii 

· Ii 
11 

I 

I 
I 

q 

! 



l\-

4. 
I 

His first ta~k was to get 
i 

this is best told in his o~n words: 

some dynamite. 
' 

i 
rfow he .did 
I 
! , 

"On 16/5/87 I met a. fri~nd in Na.di Sha.kukat Ali I 
enquired if I could get some dynamite. I weht with him 
to Ra.ra.wa.i !in Ba. to Mr., Ta.iya.b:'s house. he pur ose jl 

I was to get I d,yna.~ite. I met Mrj. Ta.iya.b. haukat Ali 

~;~!:~ t!~ 1aJ:::~b !e:~~ a.t:ae:e~jd s!::!a. !a~~ :;::: :~: , 
1 

hour. We wf.zte wa.i ting a.t th~s h:ouse. When a.iya.b a.me 
he had a bor 1- ca.rton with lid· I We were si tipg a out 
10 meters 4way and he ma.de the1 dyna.mi te. e tol ·me 
that he na~ modified the dynamite fo elec ric 
ign i Lion. i fie snid he hn.d i r1scrf;cd f'us in f;o t;ho 

1 
dyna.mi te. f lfe described it. he said he t it i th 

I
r,· water - thlb 1fuse 1 so it will not ignite e The 

,. fuse was ptit in water. He: said nothing 
i unless litlJith cigarette or match for 20 
I' so. He ga*e; me four packages ;n a pa.per b g. I took 
I the pa.per bag containing the four packages and put in 
!i the balcon~ upstairs - in my house. The ti.m was ar· out 
; 1 10.30 p.m. 

1

, I ! 

,, 
I' 
:i 1' 

1; In the ear~y morning of 19th May,. 1987 whi e lyin~ in 

bed he m~de up his mi1di that he should hij~ck one oft e airctaft 
ij I J I i 

and chos$ as his target the Air New Zealand Flight N. 24 which 

was due ~t Nadi Inte~n[I tional Airport at 6.24 a.m, 

i! As to how la pellant smuggled jthe dynami t into the 

aircraft!and to what u e he put them is also best told in his own 
I i 

words: I i 
' i 

"I carried f;he parcel in my hands - both ha.n s. I 
I 
ent 

through a.erobridge, went inside, went upst irs tolthe 
captain. Tihs wa.s cockpit area.. Ca.pt. r,eeson ! was 
there. I t~rew one parcel at !him and tol~ him that 
these wee :{'ti)_ly charged dynamite. I said for saf~ty 
of passenge/s and crew do exactly as told. Or I will 
blow you up[, I I only threatened! the captain but within 
my heart Ii never wanted to blow the aerop, ane. 1 The 
captain looked at the p~rcel for about 1 m{nute and 

i 

i· 
I 

,; 

II 
i\ 
j: 
!i J, 
Qi 

fl'. 
" f 
I 

I 
!! 

I 
II 
I 



! I 

: 

I 
I I 

I 

I 
I 

' i 

L then put i J I on his left side which is called 
holder. I took one pa.reel inside my shirt one in:my 
pocket. I had one in my hand. I lighted 'the 

' cigarette. I; told captain to close the door .2L. This 
I I i 

was a.erobridge door. Almost all passengers had 
boarded. The captain lifted hii.s phone an sa.idj to 
close the doo'r, iI wanted all doors to be closed so 
that I coulq fly out. wi fh ~asse~gers. Then I loo rnd 
back. Isa.~ 1two officers in. crtw rest a.re. I t+ld 
them to get cut and· close ,cockpi t1 door. They responi/ed 
and closed p9ckpit door. I, stiayed in the cockpit., 
Ca.pt. Gleeson., Wal.sh and Mclea.y were ther . Th(;Jre 
were four of !us in the cockpit area.. I loo ed d<>wn 
and saw pa~s'engers leaving the aircraft. I t<~ld 
captain to ge,t the passengers back. I want d to fly 
out with pa.sf3~ngers. I realized i the captain could ,hot 
do much to get the ,passengers back. Cockpi door ~as 
closed. I Had one 1package in my hand, one inside the 
shirt, one i 1r! the pocket and .. oth~. r captain ad in h~is 
cup holder. Then I saw door lights which show if; 11 
doors a.re clio~ed. : I was looking through sp hole . of 
cockpit door:. I Then I told captain that I wa ted BOQOO 
kg of fuel an1d wanted to fly to Libya. I bowed lmy 
front shirt j)6cket an told him I;. had necessa y cha.JI ts 
to go to LiHy~. I .had no chart~ or maps. . 

I I ' I 

I 
The fuel sta'.rted to come very very slow. I was v~ry 

, angry. I st,i~l had one package: in hand nea ligh~ed 
!! cigarette. f !had one inside shirt and ~me in trousEtrs 
Ii po eke t. The! four th one .was with captain. nee f~e 1 
I started to £lbw in. the crew started to mov • I was 
i watching the1~ I went to food galley sectio aboutl 9 
iJam while captain picked the explosive that h ha.d 1nd 
1showed to Mc4eay. ; McLea.y had : a look. I put vhe 
ipackage nea1· !food galley so crew could se and Jet 
! frightened. . fhere was oven there. · That p reel njay 
Jhave been ab?ut 30 cm a.way from ?Ven. The t·~e wo~ld 
\ihave been at18.30 am. The other three were ith m~ -
!!one inside th& shirt, one in pocket and one in ha.rid. 
1i I took one i o~ut and put on crew rest in t'he 

'

:icockpi t. TJ11.i; is· when tbe crew •.·were . 
i I I ' 

Ii I had later Ju~ one package near ~rew rest se t. I ~ad 

1

1.,.;two packa.geslwir,ith me all t~e time .. ~ I had ciga. _ette 11.iit 
:on one hand an substance i1.n other hand. At 1,mes they 

1

'were close ah , at times far a.part. I brough lighted 
cigarette close to the fuse. This exercise w nt on for 
a.bout four hours. This I was done to induce i fear a.~d 
make crew to mee.t the :demands. I never had the 
intention to light the fuse. I only wanted to scare 
the crew. I must have used 20 cigarettes definitely 
in this process." 

6 



6. 
' 

1 1. 
In his sumnming up to the assessois the learned trial 

Judge directed them on the main l~gal problem as he saw it in 

these terms:-

"Lady and gentlem'en assessors the meaning ofi the wo
1
rds 

(i.e. likely to cause 'dama.ge) is plain nd pliain 
meaning rule.· applies. It has bJen submitte that ~he 
explosive substances taken by1 the a.ccus d in , the 
cockpit of tbe aircraft that mbrning woul not h ve 
caused dama~el by itself -in other; words it wa unlikely 
to explode :b"J:" itself. Bothi Ne'f"ille Ernes Ebswo, th 
(P.W.B) and\ {an James McRae (P.;w.9) said t e devi es 
by itself would not have explo'ded. They ad to be 
ignited for 1

1 dxplosion. : 
I I ' ; 

The evidenc1 pas been that the abcused wash lding he 
fuse only about 2mm away from the lighted ci nare(_.Pt.twel.a1s) 
said by Dav~d, WalsB (P.W.10). C~ptain Glees 
demonstrate9 ~ith ~is hands how!close the a cused ~as 
holding the!fuse to the lighted cigarette. oth th~se 
witnesses we. z!

1
e extremely fright.ened with t e acti~bns 

of the accused. The accused himself on oat said nd 
demonstrated ! in the wi tnesd; box how clo e he as 

' ' 
holding the 1.ighted c.igaret te from the fuse. They were 
almost touching. : The accused iwas very an ry, v~ry 

' I I , 
nervous and :agitated. Emphasis is to be pla ed on · he 
words "like~yj --- to cause damage,;. It is uffici nt 
if lit cigareite is held so cloie to the fu e in s~ch 
circumstanc~J as to be likely to cause explosr'•on 
(damage) withr

1 
ut the explosion actually occu ring. It 

is a matter
1 

or you to decide. 
i ' 

Alright, wel1now what about the answer th tis made 
to all this? Well lady and gentlemen asse sors, the 
accused say$ and he has sworn to it, hew nt in the 
witness box !a d he swore to it that he had no intention 
to cause an~ldamage to the airbraft and t anybody. 
He repeatedj las Mr. Kaya said, 1the evidenc given! by 
Captain GleJs:on a.nd David Walsh~ The a.ccus d saidi he 

[i got very ups'et and went mad ~hen he hea d of the 
; military coj1p on 1,4th May 1987~ Lot of t ings w~nt 
'through his :m/nd. He said he w~s a great b lieverl in 

democracy a.rid! par.liamentary system of gover ment. i J/e 
thought of aJtained parliamenta'rians and f a.red they 
may be assa~~inated as i;t happened in othe parts I of 
the world whe,p coup took place.: The accus d decil;ied 
to hijack a.ti hircraft a.nl:i he decided to get ,dynamite. 
On 16th May he met one Shaukat Ali who took him to one 
Ta.iyab in Vara.vu Ba. Taiyab gave him the four devices. 

, I 

Each devide had a fuse and detonators and explosive. 
There is no d~ubt accuse~ knew they were dan1erous fnd 

i i 

I 
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7 

7. 

I 

I 
were explosive substances. Ile got the four del'rices 
home. On 19th May 1987 he went to work very early in 
the morning.and decided to hijack the Air New Zealand 
Boeing 747 Flight TE24., About 7.15 a.m. he ,entered the 

I 

cockpit area of'the aircraft with the four' explosives 
and locked, the cockpit 

1

door. There were t ree oihers·· 
in the cock.'.p'i t apart from the a.c.• cused - Captain Gltcjeson 
(P.W.1), Dayid Walsh (P.W.10) and Mclea. Ac(used, 
threatened! .. ·them to blow th~. pJ.ane with ex losiv ,'s if , 
his demand~, were not met. He kdmi ts holdi g the fuse i : 
very clos~ : o the lighted ~ig~r~tte for very long i 
time. ThJ actiob was · very: da'ngerous. H knew'. tji,ey, 
were dynamfi._t

1
,es and would take l2o ~econds t . igni e as 

told by Tt:i1- ab. , There was no! m1-stake. 1-s de ands 
I • • I 

were - wan;t. d de1nocracy, the Queen to be he he d of 
the State, i hiili tary to be ~i th.drawn and a_ 1 dett ined 
parliament1ai;-ians : to be released and brou ht to the 
aircraft. / '.ll

1
Jhe acbused .. said Ii t .·:was never hi inte tion 

to damage t e aircraft. Lady ~nd gentleme asse sors 
it is not possible to see !into a man s min, to 

I I 

determine jwpat his intentibns
1 
are, but o e can draw 

inferences; lor conclus.ions frpm what he does. A 
person's iptentions are in his, mind. We a e not mind 
readers. the onus is on the prosecution to prove I that 
intention a11d it is never upon :the accused to negJtive 

\ l I ' 

it. The acrused I threatened. on numerous o casio13.s to 
blow the Ji craft. 1~e lighted cigarette was almost 

! ' ! i 
touchi~g thr fuse atta~hed, to! the detona or a~dl the 
explos1- ves!. .. Wasn't this a dangerous ,act. Is rti not 
a proper cohclusion that he intended to low up the 
aircraft. ·_ t is for you to decide. " 

1 

il Mr. Koya sl'.i mitted on behalf of appellant hat as the 
ii I , I 

words oi Section 79 ( 1) ( b,) • of the Penal Cbde are clear and 

unambig, !ous the Court: annot: resort to .extrinsic aid i 
I I 
I , 

interpr ~ation, Int rticular he made the point tha 

statul ory 

the Cpurt 

ntionJ or 

of 

was pre~luded from l' l ferring to international conv 

relying lion s~-calledi rxpert opinions ion! the interp 

such corentions as pspond~nt h~d sought to do, 

Mr, Koya atjg~ed that a ~re-condition to loo ing at any 
' ·1 l 

material outside the ~bt was that.there must be ambiguity in the 
. I I 

Act itself. He conte~ded that there was no ambiguity in'the 

I 
I 

, I 
l! 
JI 
''I 

ii 
{i 
:I 

, 11· 

51 
.l' 
l 
I !, 



meaning of Section 76(1
1
)(b) of the Penal Code, For Mf• Koya;the 

words "a device or subktance" whi~h is 11 likely" to cause da'mage 
I 

I 

pose no ·ambiguity in i meaning ancl as such the words must be 

interpreted in their ordinary and patural sense. Thus 1the device 
i 

or subst~nce alleged ip this case,, namely1 the dynami e on b: ard 
!! i 

the air lraft was noti ikel~ by itsel;f tio cause dam ge to the 
. f I Th ld: . t b' . ' . t Id t ' H a1rcra ~ ey wou equ1re o e 1gn1 e o cause amage .. · e 

I 
, . I 

said the (ord "likely[' has t}~e same meapinjg as "probab e". and the; 

probabil~ty was that ·p.l· the facts the d,ynamite could ot exp ode 
I : ,' ' I I 

by i tse:;I.f i.e. wi1hput human or iexlernal, mecl anical or 

electrid~1 intervent4on. 
11 -,- I 

Ii I '1 

,I I 1 I 

!I u K 
1 

·, t- l 1 d th t th· ~: ffc:n'."'.~. ld ·1 b ii' nr, .. oya qon~enc.e v••a~ .. e ~'--'=- '-''=' COlL on __ y e 
! ! ! / 

committJ~ if the dyn~~ite .had a time de~ice attache 

1 d I! t d t ! I . d t . I . h1 
• b . . 

so a to 

exp o e if- a pre- e er-mine ; ime, t is , is su m1ss1 
• I I : I I ' ! 

that the 

real misfhief for wh~c~ parliament enacted this prov sion utder 
1. I ; 

the sect~on is to pr~vrnt and discourage ~eople from placin on 

ai~craftl[explosive sJbbtanc~s that we~e irherently d ngerou 1 as 

to be 1 i~rnly. on theiJ own to cause damage to the air raft uch 
i I I \ • 

as time ;bombs. This 1e contended would, be the 
I 

language.: of the provis(on is given its plain 

natural ~eaning, 

inary and 

I' :! 
\) I 

Koya a!rgued that the learned tr'al Ji dge ii Mr. 

misdirec~ed the asse 

questionli whether: 

I 
,ors when he left for their de ision the 

! 
I 

' i 
I ' 

"It is suf}icient if lit ciga~ette is he] so c.ose 
I : 

1: to the fuse 
1
1in such circumstances as to be like] to 

i!. ' 
11 cause expl 0s1 on (damage) with out the explosi n actu lly 
II occurring. ·r :I ! 
1! l '! I 

Mr. Koyai said that th/e / learned Juc/ge' s enror in this connec1 ion 
i I was I ' 

! 
twofold, viz:-

( i ) that the words "which is likely to cause 

i 
: I .. 

damage,; were 
I 

not referrable or relevant to the word "plAcesl! 
! 

'311 
i ,, 



i 

j 

ln the provision of the section nor referrable to the 

appellant's actions after he had p,laced the ;object~ on 

the aircraft; and 

that the w9r~
1 

s ip,the ~rovisio bf the se'tion 
I . . 

only referrable to! "a d~vice' or substance" r as 
;1 i ·j '. : 
'I in the Info

1

ripatio~ "explosi-;-e ubstances" , hich 

( i i ~ 
L 

w,[ere 

uised 

v)ere 

likely by t~~mselies to, cause amage and h d nothing 
1 

I I 1' • , 

to do with cippellant's actiorl 6f· holding lit cigarett~ 
' I ' 

close to thb ;fuse., 
• I 

I. 'I i; 
1
1 I I 

!1 On the gene1al question of 
I, I I 

bvrden of pr of which 
I 

reposed rn the pros]cution at the 

following! points: - I 
_(a) the record h~ws that 

I 

tr~iltl ty1r. 

there was ample 

Koya made the 

e addu ed 
' 
'to establis by the pros~1utiori and defence 

appellant's I intention in this c;ase was to 
• I 

aircraft and !not to damage or ctrstroy it; 
' ! 

that he 

ijack ithe 

I 
' 
I 

( b) the whole <bdnduct of the appellant on t e dav I in 

question wal:i i open . to one inescapable infe ence vt~at 
, I , 

he wanted to }ii jack the aircraft and fly to N w Zeal[
1 

nd 

or Libya; and 

(c) if appellanj'[l conduct or circumstantial ev'dence, as 

open to mor~ than one inferenc~ it would f llow that , , , I 
the prosecuti n had not established the quest· on raised 

i I · 1 I · 
in this app¢41 i .. e. whether th~ explosive ubstances 

I I I 
in this case Were by themselves iikely to case dambge 

I I 
to the airc~

1

ajft, without the fuse being igni ed. 

! I I 
Mr. Koya submitted thaF iin these ci::rcumstances the char e was hot 

I 
proved in law so that appellant wJs entitled as of r~ght to1 be 

I 
acquitted. 

i 
•ii 
j: 
~-
'Ii 

ii 
11 

ll 
)ii 



10. 

Mr. Matai toga, the Director of Public Pr.osecutions 

appearing as respondent in this appeal submitted that the 

provision of Section 76 ( 1) ( b) of ;the Penal Code is in fact an 

identicar re-e~actmen; of the releya.nt pr~yisions of Alticle ~I ( C) 

of the Cpnvent1on for the Suppres$1on of Unlawful Ac s against 

the Safefy of Civil Av:ii. tion which ~was s. ig7·. ed at Montreal, Ca·;·••l\ada 
on 23 Se~tember, 19711 dnd which F1ji sign~d on 21 Aug st, H72. 

' i l l • ,, , 
Mr. Mataitog~ stated that h~ hdd sought an received 

overseas \legal opiniol ;on the interpretat~on of the WO ds in], the 

provision of the section and would adopt a:s part of hi argu ent 

:: :-ttss 1.odu::d:::t c::.:!r:::-it :::/.e::ir:i.; g;:i:::e ~o:~i:g m:1'

1

::: 
of advoclcy practice b~unsel is q~ite :en~itled to ad pt as'his 

• I I I i ' . i ' 
!! j I ! ' i 

own othe~ legal opinion~ wherever these miy emanate fr m and put 
I i l 

for~ard for cons~deration by the Court. 
1: I ! i ·. • 
!1 ! j 

i: i ! 

them 

i! On such a has is Mr. Matai toga would argue 

the .legislative background to the 'enactment of Sectio 

of the P~nal Code it i~ clear that the very act of "p 
I, I I 

"causing l;to be placed;" ion board an ai re raft a danger 
:; l i. 

or substAnce is an oflehce. It is immaterdal whether 
:, I 'j 

is self-Jxplosive or +~t. No actual damage has to 

given 

76(1.):(b) 

acing"/ or 
I 

us dev/ice 

he devjice 

r for tthe 
i I I 

offence to be complet~d. He was of the view that devic~
1

: or 
I j I 

substance must in faci be dangerous or of ~uch a chara ter sd as 
' . 
' 

to be "likely" to de~troy the aircraft or cause da age to it 
' : j ' 
' i ! 

renderin7i it incapablr:of flight. 

; The draft ink: purpose behind the provision f Sectiion 
. i! I I I 

76(1)(b) i~f the Penal[Oode was to assure that the off nee wo~ld 
I I I 

be commi ~ted only if ja i gt~nu inel y dangerous substance 
,, i ! 

I I. 
or c ev\:Lce 

is introduced on board 'the aircraft of a nature likely to cause 
damage to it. 

device. 

Dynamite with an attached fuse is clearly such a 

I 
! 

ID 
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I ,, 

Mr. Mataitoga would submit that on a superficial l~vel 
I I 'I 

the provision is not without ambiguity but when one looks at 1 the 

legislative background of the provision it is clear that itiwas 

intended, to deal with the1 mischief aff1cting safet, in c • vil 

aviatio~I. He contended that th
1

e misch~ef rule of statu ory 
11 I , i 

interpre
1

,tation should be applied ~n order I to achieve he pur ose 
I I I I I 

for whid~ Section 76{1J)(b) 6f the Pen~l ]'ode was ena.ted. 
I I I I I I . ' 

I I . 
I I I 

From the ~~~bmisiions mad~ bf both Mr. Kaya I and 
. I ' 

Mr. Ma.tal.~toga it is lear that we have h~re a possib e conf ict 
I' I ! ~I 

in choi~e between th~ literal rule oi statutory int rpreta(~ion 

on the dne hand and ihe mischief rule on/the other, 
I , , : 
I i '1 

For a succ~n~t and clear statement of the wo lea. ing 

rules ol interpretilng statutes, we tµrn to D. C . Pearbe' s 

"Statutdry Interpreth tion in Australia"; ( Second Ed· t ion): I and 

first oli ~he literal I r 1
ule tO page 15 ':'het e he stated 

I! j 

\! I ' · 1 

il "One of the b1earest statements of the lite al. rul~ 
that provided bf Higgins J in Alnal a.mated 
Endineers v. Adelhide Steamshi Co. :Ltd. 1920 
a.t 61: 

is 
of 

28 CLR 129 

The fundamental 'rule of int~rpretation, t which all 
others are: Jubordinate, isi that a statut is t be 
expounded kdcording to the inient of the 
that made lt; and that intention has to be an 
examination of the language us~d in the statute s a 
whole. The ~uestlon is, what does the Jan uage man; 
and when w~ find what the ]'.anguage mea. s in its 
ordinary and;natural sense, it Js our duty t obey that 

r meaning, tnfen .if we; think. the res 11 .. t to I be 
inconvenient!, impolitic: or improbable. 

i . \ 1 i 
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! 

I i I I 
..••.•.•• ThfJ essential elements of the 1 i teral appro,a.ch 
( or the "plain meaning" approach as it is ofjten 
called), are: ,: 

(1) that it is the intention of the legislature that 

(2) 

(3) 

( 4) 

is being sought, i.e. the intention of the 
"write~h ofithe do~ument I J 

I i II 

that thkt intention is td be derive from the 
words ~r~ the Act alone and pot from oth r sou Ices 

that lAe wo~ds used ,arJ to en t~eir 
"ordin~fy and natural sens~" i.e. gislat1ure 
is to be assumed not to have put a 1 meaning 
on thei words . · l ] 

that t~l court is not conJerned with he re: 1ult 
of .its : interpretation: it is not t_ e cou.r;t 's 
provinpe to pronounce on the wisdom o~other~ise 

\\ of the: :ct but only to det!rm.ine its m aning •l" 
Ji I 

:i As for the rntschief rule we turn to page 21 for ,he 

!, 

f 11 · Ii t t t 1
1 1 

o owing s a emen s:-., 
i: 1

1 i 
!: "The locus : dlassicus of the right to lo k 

"miJchief" that ! ,1n Act was intended to reme< y 
statement set ourlin lleydon's case (1584 3 Co R 1 

at 'lb: I I 
I ' 

to the 
is !the 
7a 

i t j 

That for th<f sure and true interpretat.i of [I 11 
Statutes in ; general four things a e to be 
discerned anc{ considered - ( 1st) What was tJhe com, on 
laiv before the making of the Act? (2nd) Whit was the 
mischief and [defect for which the common 1 w did hot 
provide? {3rd) What remedy the Parliament ha resol~ed 

, and appoint~~ to cure the disease of. the Com onwealffh. 
I' And, (4th) The tr11e reason for the remedy; an'd then 'f,he 

office of all the Judges is :always to ake such 
constructioiJ- ~s shall supress the mischief, a d advapce 
the :emedy,! jand t? suppress subtl~ in_ventions (1-nd 
evasions for/ continuance of the mischief, and pro 
privato commo;do, and to add force and life t the c~re 
and remedy, !.ap. cording to the tru,e intent of he makers 
of the Act,, era bono publico." I I 

i l l 

l I 
" .•.... The court wi.ll consider the legal a d fact'ual 
situation that existed when a law was passed paying 
particular heed to the reasons why it was considered 
necessary to make a change in that law. The "purpose" 
of the law is sought, a fact which has in recent times 
led to the "mischief" approach being sometimes termed 
the "purposive" approach,. " 1 
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And at page 22:-

". . . . . Indeed, one would expect that if an Act were quite 
clear, .it would not be necessary to ask a court to lay down 
its1;mean.ing. So

1
i,t is in fact open to a judge, i any case 

whei;-e he so desi'pes, to look ,to the reasons unde lying the 
enattment of par(fcular legi:=dation,\" 

1
: I ' ' I i I 

1 

In several 
I 

c
1

ases :in the Housel of Lords, Lord Reid 
I ' I 

espoused he mischief r*le aiproach to ~tatutory inter retati n. 

: i I 

Lord 

Ltd. 

In Luke v. 'I.R. Commrs f1963] A.c.557 at page 557 

R~icl said:-
1 i, f' 
11 i 

i: I _ i 
1/ "To apply the words literally is. to defeat t e obvious 
;! intention of·. the legislation a~d to produc a wh lly 
:' unreasonable result. To achieve the obvious inten~ion 
ii I · 
;1

1 

and produce I a reasonable result we mus do 
1

ome 

11 violence to[ the words. This is not a ne prob1
1

em, 
l! though our standard of drafting is such that it rax1ely 
:: emerges. The general principle is well se ·tled. I It 
11 is only whe.t'E1 the words are absolutely inca able o.f a 

construction! which will accord with the appa.xjent 
intention dfi the provision anq will avoid! a wlw

1

lly 
unreasonable result, that the words of the enactment 

I 

must prevail " · 

i ' 
v. Connaught Fur, Trimmings Ltd. [ 19 6 5] 1 WLR 8 9 where at 

page 898 :Lord Reid said: -

"But I think that that is much too narrow an approa,ch. 
This presumption is only a presumption an one dust 
always rem~mper that the object in cons ruing /any 
statutory prbvision is to discover the in ention of 
Parliament I And that there is an even stron·ger 
presumption\ ! that Parliament does not ntend ! an 
unreasonablk\or irratio~al result." I . I . I 

i 

13 

i 
f, 
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To the same. effect is 1 Gartside v, IRC [1968] AC553 

where at page 612 Lord Reid state~:-

"It is always proper to'.construe an ambiguous or 
phrase in the light of the mischief which th provi ion 
is obviously: des_igned to prevent and in th ligh of 
the reason,flbleness of the con~equences wh · ch fa low 
From giving ii t a, particular 1anstruction : If; the 
language he; said elsewhere, is capable of mo e than dile 
interpret11.t;ibn, we ought to di~card the mo e natl ral 

, meaning if :it leads to an unreasJnable resul . and a opt 
;! the interpretation which lel:ids to a eason ble 
;i practical ~esult." I 
i' I . . 
;; i l 

l:j It is a mJtler of legislative! record that the law 
! I ! l 

prohibit{ng aircraft iJbotage (Section 76 iof the Penal Codef was 
.. q i i I 

only int~oduced and 1n~cted in Fiji as tjecently as 972. 
1

The 

reason !for the le/gislation is the ; great con ern elver 

international terrori~m which featured as a continuin_ threal to 
·,: I 

i I 

safety i~ civil aviation. 
! : i 

In other words, the leg is ation !was 

designed; to suppresd !unlawful acts 
i 

which 
i 

endanger ' I f' t a1rc1;a · 
! 

safety. In our view l i the purpose behind the 
! .i, ' ! 

legL lation is 
'i 

self. I In readily deducible fro~ithe nature of the ~enactment i 
i . 

these ci~cumstances the Court has no need to look 

beyond the 

enactment 
!' 

legislation itself 
I 

of Section :76(1)(b) 

to 

of 

find ;the purpos 

the Penal Code. 

satisfied that under l~e section parliament intended 
ii I 

placing ii substance o~ Jevice on board any aircraft in 

is likel~ to cause dam~~e tci the aircraft to be an offe 
! 

is made Qlear by the) exemptions in the provisions 

76(2)(a) \of the Penal Code which are in these terms, 
i ! 
i I 
I i 

. d i uts1 ei or 

for lthe 

We 
l 
are 

he act of 

ij i which 
lh. ce. T 1s 

" ( 2 The provisi7tjs of subsection ( 1 J shall not pp]y if -
: l \ 

i 

(a) the aircraft· is use<i in military, customs or 
pol .ice service; 

,, 
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In Nokes v. Doncaster Amalgamated 
i 

Colli~ries, I :1 td. 
I 

(19801 A.C. 1014 Viscount Simon L.C. said at page 1022: i 
I 

'I 

"If the choice. is bet'ween two interpretations,• the. 
narrower of which rvould fail • to achieve the manifest purpose,· 
of the legislation, . we would avoid a construi:tion which 
woµld reduce the legJslatio~ to futility and sh uld r~ther .· 
acbept the bolder construction bilsed ori the view; that •i" 

I , : .:,.-' 

pa ·l_iament would ,legislate only t·or ithe purpose of brirging 
ab ut an effectiive result.", I 

i ! i 

I I 
In Shannorl :Realities Ltd. 1 v. Ville de t. 

i ! 
_,_f--"'1'--"9:...=2=-4=-1~~·-=C_,_.-=1-"8'-"-5 Lord Shaw said at page 19

1

2 and 193: 

Michael 
I 

I 

1 "Where al t~rnati ve constructions are equal y open i that 
• I . I ! I alternative is ito be chosen which will be cons· stent; with 

th~ smooth working of the system which the statute purports 
toiibe regulatin~ and the alternative is to be rejected which 
will introduce µncertainty, friction or confusi n witB the 
woi:king of the !system". , ; I 

;i ! 1 : l 
:: : · i • I 
\': We think tH\ar the literal approach if applied as mb\oted 

by Mr. t6ya would neiate and render ineffectual the i tenti~n of 

parliamJnt which is \t~ prohibit the placing of an devic~ or 

substanJe of a dangerbJsly explosive nature on board a y airc~aft 

in serv~ce in. Fiji. . . l1 

In all the' c:ircumstances of this case I it s clea to !1 

this Court that it shciuld choose the mischief rule .pproact by 

which the words "dev~ce or substance". mean any devic
1

E or 
;_ ' 

substance which is of :a1 character which is sufficientl dange, ous 

as to bei capable of destroying an aircra(t or causin damag 1 to 

it. Ori ' 
this interpretation the offence in the 

committ~d when the arip~llant placed the ~xplosive 
• I ! 

SU or 

devices on board the', aircraft. 

was first 

! i 

I 
' I 

Doubt as to the proper;interpretation of 
' 

created by the nature of the defence cdnducted by 
! ,. 

Mr. Koya in the Court below. He concentrated on thJee aspects 
I 

of the case. First and foremost the appellant was not charged 

with hijacking, Secondly there was no intention by the appellant 
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.I 

to blow up or damage the aircraft and lastlyrthe fused dynamite 

could not in any event have caused damage to the aircraft unless 

the fuse was first lit. 

I! The appellanr :freety and in great I detail admitted fa9ts 

which estJblished tha1 he had intehded to hijack the ircr~.]~t. 

He was n#t charged wli th the offence of hijacking r as an 

alternatite charge with!that ~r any other ffence, he b eq 
Ir · , .. 

so chargec~ he would not: :l.n our· opinion have been so to m'c ke 
. 1, I 

the detaiied admissions he did make. 
I 

j! 
!i 
I 

l
1
The second and third aspects of the defence ppearr to 

11 

have divei\ted 
i 
·1 

of the pro'.per 
1, 

that aircJ~ft 
,: 

of fli.ght]i" 
i: 

ii 
,1 

the atte~t~on of the Court awhy from cons deration 
I ' 
I , : 

meaning \o jbe given to the wor;ds "likely t destroy 

or to cau~J damage to it which renders it ncapable 
! 

i'. di· d ' I :The evidenc support Mr.' Koya s at empt to 

establishllhat he conten~ed was the literal meaning of the wor~s 

of the s~c tion. The.r;e was doubt established whe 
I 
her t~e 

appellant \intended only lo hijack the aircraft and not }o dnma~e 

it and th~.re was evidence by expert prosecution wi tne~ses thb.t 

the dynamite would not' yplode unless the fuse was f j rrt lit, 

/The Captain i
1

~ / the a_ircraf t could .not have beef ~erta
1

in 

that the a1pellant in hif manic state would not have ca ried brt 

his thread' to blow up the ai'rcraft if his plans were f ustrated 
: ! ' 

when he repeatedly lit: matches and placed them or 

cigarette !as close as 2 mms away from the fuse to induc 

terror in :the crew. 

i 

light;ed 

fear,br 
! 

Ii 
• I 

While Mr. Kc?ya at tempted to establish what he 

considered to be the : clear 
I 

1 i terE}l meaning of the 
I 

ords 
1. 
in 

qnestion, he was forced to a,dd words to support the meaning he 

adv~nced. 

16 i. 

'.f Ill !. 

I ti 
ii 
! 
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He repeatedly tised such words as "by themselves" 

attached to the word "likely" to support his argument that the 

dynamite packages could not explo,de "by themselves". 

1 This to us indicates that 

words "d,~vice or substance :which j s 

even Mr. Koya recognised the 

II · 
likelr to caused mage", ere 

b' Ii 

am iguotjf 'While we h~v~ in this judgment 

and mis hief rules of· 

I 
!considered 
I 

interpretation: of: the Sectio ii / 

he lit ral 

the ame 

result dould 
!: 

an am,biguity 
_: p 

be achieved by recognising ;that there is in act 

in the Section which is exe~plified by posing the 

follokid~ question:- i 
ii 

"Do the words in questioi1 

I 
I 

i 
i 
I 

describe or limit the 

character or nature of the substance or de ice pl ced 
I 

possUble on an aircl·aft or do they describe th 

consequences of placing the substance or de rice on the 

aircraft? 11 
/ 

I 

I 
I 
I 

!' Mr. Koya wduld have us accept the second p rt i . or:Lhat 
! 

question,;. 

Mr. Matai toga argues the first part is 

interpretation. 

: i 
'I . ! 
. l 
. i 

cort'ect 

context the; words 
I 

in question'are 
/ 

! 

In our vie~ in its 

descriptive of the n~ture of the substance or device and 
! 

l:lmit 

the nature of the substance or device to those likely to 
' 

serjous damage to the ai~craft. 
1. 
I. 
/ 
I' 
ii The word "J · 1' ·1 " . f t d . .1 te.y 1.: coqs .rue as meaning 

1. ! 

resolves any ambiguity and gives ~ull effect to the 

the legislature. 

I 
I 

II bl ' f" apa e f o 

i tentio~ of 
i 

l r 

l \ 
I 

'I I 
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i 
In that context if a child brings on board a small 

I 

Chinese fire cracker, an obrious explosive object, no offence of 

sabotage would be committed becaJse it was not of ainature or 

strength which was likely to destroy the aircraft or' seriously 

damage it, 

i 
ii If we take' the example a st&ge further 

i ! 
appellan# had brought; bn board a parce~ wrich he fals 

contained powerful e~.plosives such as 
1
dy~amite when ·n fac~ it 

. 11 • I 
containe~ a harmless' \substance he coulf not be cl arged; for 

sabotage;Jsince the parcel did not in fact ;contain a su stanc of ., 
a natvrei) "likely to" or "capable of" distroying or serio:t sly 

damag ing;l the aircraft., He could howeve~ have been ccuse 
I 

of 

commi tti~g one or mor~ 'offences dependent1 upon his co duct · .. ~hen 

on hoard the aircraft, 

Mr. Koya's defence did J.ead the :learned tricl 
I 

Judgf~ in 
! I 

his summ ng up to con~entrate more. on the intentions 

of Lhe appellant after. he came on board ,the 

dynamite: than on 

s12ction. This 

contention made 

assessors. 

the 

left 

by 

meaning to be 

•the learned 

M.r. Koya that 

given to the WO 

triai Judge 

he had misdir 

nd actlons 
I 

with 'the 

of the 

to ·. ,the 

cted 'lthe 

l 
In directing the assessors on· the words 'device/ or 

substance which is likely to cause damage" the lea ned t:r·jiial 

Judge asiumed that th~ir meaning was plairi enough to el eryon~ so 

as to require no further explan~tion. He then le t to the 

assessors to decide whether it wa~ sufficlent to prov 

if Ji t cigarette was held so clos~ to the! fuse of the 

in such circumstances a1 to :be likely to cause explosio 
r i ' 

without the explosion ~ctually oc'curring; It was t 

that Lhe learned trial Judge discussed and reviewed 

the case 

dynam1te 
(damage) 

that lend 
I 

evide'.nce 

in relation to the actions of the appellant throughout the 



19. 

several hours he held the people in the aircraft hostage. In 

the end the assessors had no doubt that what appellant did with 
I 

the dynamite was likely to cause damage to the aircraft. 

' 

II In his wri~ten submissions i Mrj. Kaya con 
I ' ' . ' I 

without /ijustificatio~! that the learned 
.. I i i l 

misdirected himself iri ::::onstruing the word 1s "device 

which is likely to catt~J damage" in SectioJ 76(1)(b) 
Ii I i 

Code by lref ere nee toj ~ppellant' s 
l! ! i 

nature o ~i the subs tan¢~ or device. 
I' I · 
11 I I . 

trial 

rather 

udge , had 

or ce 

of al 

th n to he 

ended, lnot 

II ' I · ii We would ag~ee that as the appellant was cha ged un er 
! 

Sect ion 7:P ( l) ( b) of the
1 

Penal Code, the 11arned trial Judge· ~ad 

first to!/ decide objectively and as a matter of law the tlue 

meaning df the words !'device or substancei" which is "likely to 

cause dam:.k. ge". Because he failed to do sd it could n t be s id 
: I 

that the: assessors 1w~re properly dir~cted on profer 

interpretation of the :s!ection upon which the charge bas8[1d. 

We have already indicated our view as to he 
I 

given to the wording of the chatge 
I 

of the Penal Co~e. / 

I i i 

construction that shotild be 
: I 

based on Section 76(1~(f) 

, . I 
The uncontradicted account which the . appel ant gave 

i ! 
regarding his antics oh 19 May, 1987 on board the Air N w Zealand 

! ! 
aircraft, much of whi~h is set out in this judgment, is on ~ny 

view mo st~ incredible · in its daring. on: the day in quest ~on 

appellant had carried with him all the expiosives need d to blow 

up the aircraft and its passengers.'. Appellhnt had conf ssed that 
' ! \ 

his intention was to hijack the ! aircraft and had aken fhe 

dynamite on board to th~eaten the pilot and his officer , It 1/rns 
I 

undoubtedly the great~~t of good 'fortune that in th 

aircraft was not blowi'i 1up and all• 1 i ves on board the 

were saved and a possible terrible disaster avoided. 

end {he 
I 

aircrAft 

I 

.I' 
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The question now is whether a substantial ,iscarriage 

of justice has occurred in this case. We think not. The nature 

of this case leaves us in no do1ibt that if the learned trial 
' ' 

Judge had properly directed himself and the assessors on the·:. 

proper i~terpretatiotj ~f the relevant words in the S 
' I I 

which the charge was :brsed ', the outcome of this case 

been the same having tegard to the overwh~lming evide 

at the t;tial. 
I, 

ction Jipon 

would . rave . 

c e add iµc ed ,;. 
I . 

!, In our opinion the evidence conclusively roved (a) ., 
:. I I 

that thei:appellant deliberately p1aced the dynamite o, board the 
)! ·, \ 

aircrhf~'.in service, (b) that he h~d no la~ful authori 
l1 · . : i 

to do sd!; and ( c) that he had full knowiedge of its 
,, i l 

y or r ght 
I 

dange ous 
I I 

nature and potential as envisaged ·by the ~ection. Up n 

these malters the offence was complete. 

proof of 

I 

i 
In these circumstances we would apply the 

Section ~3 of the Court of,Appeal Act. 

• I rov1sl to 

Our conclusion in this appeal m
1

akes it. unnelcessar7 to 

deal with question ( 2) which was posed at: the beginni,ng of this 
I 

Judgment. 

The appeal .i~ dikmissed~ 

-1~1~~ 
(Sir Timoci Tuiv 

President, 1Fiji Court 
I 
I 

l(~~t;__, . . . ' . . . . . . . . . . . . . ' . . . . . . . . 
(Sir Ronalcf7ferrno e) 
Justice of Appeal 

_;(AP-~- C • 

. . . . . . . . . . . . . . . . . . . ' . . . . 
(Sir Moti Tikarai) 
Justice of Appeal 

I 

l 
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