
IN THE FIJI COURT OF APPEAL 

(Judicial Review No, 11 of 1989) 

CIVIL APPEAL NO. 8 OF 199() 

_!;~et wee 11.: 

THE NATIONAL FAH'IEns I UN ION Appellant 

- and -

SUGAR INDUS THY rli 11\liN,\L Fi rs t Respondent 

THE FI,Tl SUGL\H (;(ll~t'OJ{,\l'lON Second Respondent 

THE SUGAR Ct\NF; Gl,'OWF;J?~' COt'NCI L Th L r.·d H.esp'or1dent. 

Mr. J.H.F. FBrdell with M1· •. J.!{, Redd;,.· for l.he Appellant 

Nominal appearances for 1icspundr:11ts (Mr-. J.rl. FLower -

Date of Hearin_g : .:Ith JutH~, 1 rir,0 

Delivery of Deci 0 i_on: 7th ,J,11H•, 1990 

F.i r·sl Hespundent. 

Mr. B. Sweetman -

Second Respondent 

M r . S • M • J( o ya -

Third Respondent) 

Th i s i s an a.pp ea 1 ;-1 ~; 11 i n s l t he Ru l i n g g i v en by Byrne ,J • 

in the High Co11rt at Suvr, <.ir1 :::-1 t 11 ,January, .1990 whereunder tlie 

learned Judge granted J imj ted I r•:1v1c' to apuell:::i.111 on its ex _i;_,arte 

Motion for leave to apply for· .iudic:i.01] review of the Master Award 

which was made by the Su!,_;~1r l111l11c-;t1'y Tribuna.L on 20th Novemb~~r, 

1989 and gazetted on 23rd No,·embc,r, 1989. 
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Leave was sought under the ex parte Motion to · 

enable the appellant to seek the following relief: 

"Firstly in the form of a Declaration that the decision of 
the SUGAR INDUSTRY 'l'RIBUNAL ( "the Tribunal") purporting to 
be the final draft Hasler Award under part VI of the Sugar 
Industry Act da.led the 29th day in August 1989, a.nd the 
Master Award publit:ihed in 1.w extra.ordinary issue of the Fiji 
Republic Gllzette on the 23rd day of November 1989 under 
Section 68 of the Sugar Industry Act {Chapter 206) is 
urdawfu.1, unrea.sonble nnd was made in breach of the rules 
of natural justice; 

And Secondly for 1.1n order of Certior11.ri to move into th.is 
Honourable Court the said purported draft final Haster Award 
dated Lhe 29th day o[ August 1989 a.nd the Master Awa.rd 
published in an extra.ordinary issue of the F.iji Republic 
Gazette on the 23rd day of' November 1989 under Section 68 
of 'the Sugllr Industry Act {Chapter 206) and to quash the 
same; 

And Thirdly for an order of Prohibition restraining the 
Respondents or any one or them from proceeding t·urther or 
carrying into effect the sa.id purported final draft Master 
Awa.rd and/or t;he Master Awa.rd published in an extraordinary 
issue of the Fiji llepublic Gazette on the 23rd day of 
November 1989 under Section 68 of the Sugar Industry Act 
{Chapter 206) or any part: of" the Sugar Industry Act {Chapter 
206) or any part or parts thereof." 

The grounds for the i·eli.ef sought were as follows:-

"{a) That the decis.ion of the First• Respondent 
constituting the draft final Master Award a.nd the 
Master Award is un.lawful, and was made in breach 
of the rule or natural justice, particulars 
whereof are as follows: ,. 

{.i) f;he First Uespondent refused to allow the 
applicant the opportunity to present its case 
by denying it the right to call evidence on 
a.11 issues in respect of which it had filed 
object.ions. 



( i.i) in pub.fishing the Master Award and backdating 
it, and by adopting an extraordinary gazette 
procedure for this purpose without 
notificalion to interested parties the 
Tribun1i.l Jws shown bias and acted in bad 
faith. 

(iii) by deny.ing it access to exh.ibi ts and evidence 
pre sen led to it by the Second and Thi rd 
Respondents. 

(iv) by denying it the oppor trrni ty to cross
~xamine witnesses called on behalf of the 
Second and- Th.ird Respondents on matters in 
respect of which it had filed objec,t..;ions. 

(v) by bre13.ching the provisions contained in 
Section 66 of the Sugar Industry Act. 

(vi) by Laking advice from the accountant of the 
Tribunal, Mr. JJ. Aidney, a person who had a 
vested interest in the outcome in 
circumstances where that interest was not 
disclosed to the Applicant. 

(b} That in making the draft final Master Award and 
the Master /\ward the Tr.ibunal reached conclusions 
inconsistent ,,,; t;b the conc.lus}Ons contained in 
the Third Draff; without giv.ing the Applic,'lnt the 
opportunity to be heard which was in breach of 
the rules of natural justice. 

( c) That in reaching its decision and/or making the 
draft Final Master Award and the Master Award the 
Tribunal took .int;o account irrelevant matters and 
failed to cons.ider relevant matters. 

{d) That in making its decisions and/or making the 
draft f'inal Hasler Award and the Master Award the 
Tribunal sho1,'ed bias by pre-determining issues 
without proper evidence being presented to it. 

(e) That in making lhe draft final Master Award and 
the Naster Award the Trib11na.l ac/;ed unlawfully in 
prescribing the standard provis.ions governing the 
rights and ob.l.ig,:J.tions of a registered grower but 
omitting to prescribe t;he obligations of the 
Second Respondent with respect to the manufacture, 
storage, mru·ke t.i ng, de 1 i very and std e by the 
Second llespondent of sugar, molasses and other by
products m,<1.de f'rom cane del .ivered by the grower 
to the Second Hesponden t. 
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(f) That the drnf'/; final Master Award 1.rnd/or th1.. 
Ma.ster Award is in val id a.nd/or unlawful a.nd/or 
unButhorised as <dther the Tribunal failed to take 
proper adv_i ce in respect of expert accountancy 
matters or took, advice from Mr. D. Aidney who h1.ul 
a vested interest in the outcome of the 
proceedings and that interest was not disclosed 
to the Appl ic;.ll1t.." 

After discussin.~ !tnd dealing with several issues raised 

applicatjon for I t:ave to apply for judicial rev:iew 

Byrne ,J, in his Rul i_ng nl pages l4 and 15 of the record decided 

as foll ow s : -

"However in v.i cw.of' 1vlrn t T have said _in the course of' this 
Ruling I consider that. such leave must be limited. In my 
judgment, on the hearing of the substl.wtive Motion the Court 
should be asked to ans1ver· the Following questions: 

(1) Did the First F?.espondent ere in law in making or 
issuing on 29th August 1989 a document titled "Final 
Draft of the /.:his l er Award?" 

( 2) Did the First Respondent err in law in making or 
issuing and publishing in an Extraordinary Fiji 
Republ_ic Ga.zett:e on 23rd di1y of' November 1989 the 
document titled "Sug.<_ir Industry Tribunal Master Award 
and Report .. 1989 ":> and 

(3) What is the ef'Fecl; if' any in law of' Section 64(3) of 
the Sugar Industry Act Cap. 206 on the document titled 
"Sugl1r Industr·y Ml1ster Award"? " 

The effect of this Ru) irig was to preclude issues which were 

obviously important to 1:.he appellant's case for judicial review 

from being .canvassed in the substantive hearing of the case. 



5 . 

Appellant has apµealed on the following grounds:-

"1. That the learned Judge erred in law in limiting the 
issues .for determi1u.ll,ion by tbe Court when granting the 
Appellant lind ted lct1ve to apply for Judicial Review. 

2 • Tha. t the learned .Judge erred in law by refusing the 
Appellant. leave to apply for Judicial Review upon the 
basis tha.'t the Tribrnwl acted ultra vires in breach of 
the requirements of natural justice by gazetting the 
Master Award earlier Uu.ir1 the previously publicised 
date. 

3. That the learned .Judge erred in l:1w by refusing the 
Appellant leave 1,o apJJly for Judicial Review 'upon the 
grounds that the 1~ibunal had erred in breaching the 
provisions of section 66 of' the Sugar Industry Act 
( Chapter 206). 

4. That the learned Judge erred in laJv by refusing the 
Appellant leave to apply for Judicial Review upon the 
grounds that the 1~ibunal had bieached the rules of 
natural justice in ma.Icing the "draft final Master 
Award" and the Mast.er Aw11rd under the Sugar Industrial 
Act;. 

5. That the learned Judge erred in l;.iw by refusing the 
Appellant leave Lo apply J'or Judicia} Ueview upon the 
grounds that the 'I'r.i bunal had breached the ru.les of 
natural justice in refusing the application ful.l rights 
of audience and 1n1rticipaf;ion at the hearing before the 

, Tribunal. 

6. That the 1 earned .Judge f al 1 ed to app.ly the correct 
legal principles in considering and adjudicating upon 
the Appellant's application for leave to apply for 
Judicial Review. 

7. That the learrwd Judge's 
Appellant leave t:.o apply 
unreasonab.le and un.lt:irvful. " 

decision granting 
for Judicial Review 

the 
is 

The main contention ::irgued by Mr. Fardell in relation 

to this appeal is that the l e:1 t·ned ,Judge had no j ur isd ic ti on to 

limit the grounds of judicial review in the manner in which he 
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lie advc1nced t.1-.10 r-i•,0 1snns in respect of his contention: -

first, that in so limiting the grounds of review of the 

appe] lan1 :in the· h·ay he did, the Court disregarded the 

rat i on a l 0 f o r· , a II d p r i n c i p 1 e s o f , t he g rant i n g o f J. eave 

- the more so, h,0 ,ving already held, correctly that the 

appel.lant· had a s111'ficient interest in the nu1.t,ter to 

allow it to flJ>p I~ fo1· judicial review; 

(ii) a1ter·natively, the l.earned Judge, having considered the 

pr:inciples to h;:• exercised by the Co11rt in granting 

I.eave, w1·ongJy applied those principles in limiting the 

leave of t.lie appt'•] lant in the manner in which he did. 

Reference 1v·as 111ndE, to the Supre111e Court. Practice 1988 

( the Whj i'.e Book) at paf;e 8U2 where the following note appears: -

The purpose of' the requirement of leave .is 
at, an early stnge ...-my applications which 
frivolous, vexatious or hopeless ... 

to eliminate 
are either 

Leave should be grunleJ if on the material then available 
the Court thinks, without going into the matter in depth, 
that there is an ill'ffuztble case for gr1;wting the relief 
claimed by the applicanl." 

Mr. Fardel.l send tlint the intention in prescribing the 

requi reiuent for leave was clear, It was a process to weed out 

time-wasting or "m.isgujded or trivial complaints of 

admi n i strati ve error" n nd t·.o provide public: officers w i-th a 

d e g re e o f c e r t f.l i n t. y a s l. n I l r e v a l i d i t y o f the .i r a c t i on s v i s a v i s 

chal 1 enge through the Cou r· 1 s, Conversely, those matters which 

we re s e r i o 11 s . and s 1 , b s t,; HI I i ; 1 1 n n d 1..r h i. c h d i s c l o s e d on t he i r face 

errors by administrative officers prejudicial to the rights of 

those persons a ff ec tee.I by their actions, clearly warranted the 

supervision of the Courts. 
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Mr. FardelJ submi I I r'd thaL j L was not the purpose of 

requiring leave that the Cou1·I should consider- the matter before 

it in depth. All that was 1-r,,q11 i t·-ed was an ar.gua ble case. He 

cited in support a passage from the case of IRC v. National 

Federation of Self-employed_ :wd ___ Sma_l_l Busl ne s_s_ L imi_ted ( 1981 ) 2 

A 11 ER 9 3 w be re a t 1S a g e Hl ( i fl i p I o c k L . J . obs e r v e cl as f o 11 o 1, s : -

"The who.le purpose of requjring that .leave shou.ld First be 
obtained to make the c:1pp] icaf.ion for judicia.l review k'ould 
be defeated if the Court ivc re f;o go in to f;he mt1. t ter in any 
depth at that stage. 1f, on ,q quick perusal of the',;;aterial 
then availab.le, the Court Ui.inlrn that it disc.loses what 
might on further considen1.L.ion turn out to be an arguable 
case .in favour of gnrnf; ing to f:he appl ica.nt the relief 
claimed, it ought, .in the c-xercdse of' a judicia.l discretion, 
to give him leave to .:1pp./y for Uwt re.lief'. The discretion 
that th~ Court is exercisinn at this stage is not the same 
as that which .it is en 1 J erl on Lo exercise when ci.ll the 
evidence is in and the 111,:itt:cr Jw.s been f'ul.ly argued at the 
hearing of' the a.pp] i c11f;i on. " 

Mr. Fardell also rnn,!,, I ltr' po.int that j t h'as not for the 

J u d g e on the l eave a pp 1 i ca 1 i ,_., 11 L; ,:-i de t e rm i n e w he the r o r not th i s 

ground had been made out. f'11:1.t. w;.1s to be determined nt the 

sub~tantive hearing. The f1111c- t ion of the court at the leave 

stage was to determine, on ::i 1 111 ic·k perusal of tlte material then 

availabJe, whether that m~1tc1·ial discJ.osed what might on further 

consideration turn out h, b,:, :u1 ;-1r·guable c::1se in [avour of 

granting to the appellant the 1-el ief claimed. CJearl;v- it wr1s not 

for the ,Judge to make a f:'indi.t,!S •)Jt thr-:• ground i.Lse1f, Otherwise, 

there would be no need fo.1· n substantive bePtring. 

After listen.in~ tu :\It·, Fardr·ll's argument on the apr,en.1. 

for more than a11 hour and hc1\ in!,'; also perused liis well-presentPd 

written submissions we inc.Ji,·:ilc·d Lfrnt we d.i.d not wish to hear him 

an~" further. 
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The re as o n i s t h rd ·i n the co 1 1 rs e o f' the argument we 

were left in no doubt. t.li:-tt t Iii s was a case in which leave should 

not have been restricted ot· curtailed in the manner it was done. 

We accept t.liat nl t i1e leave stage of an application for 

judicial review th€/ Court b:: not required to do more than decide 

whether the applicant (le:1ving aside the questions of locus 

_§_tandj
0 

and delay which 111·e nol. in issue here) has shown prima 

facie an arguable case ,_· ·, t l1t· rneri ts on each ground for relief. 

It appears c.lear-Jy Lo us that t·he learned Judge's 

approach to the question of .leave sought by the appellant was 

qui t,e inappropriate i nc1s11111c h as he had taken upon b imsel f to 

discuss and adjudicate tl1e 111,:·i·its of the varjous grounds advanced 

in support of the case 1:'01· judicial review. This was cJearly 

premature at that stage. With respect the proper approach should 

have been for the learnc·d ,Judge to decide 1vhether the grounds 

were on their face a1'g11nl1lc:· on the merits and fit to be 

,.considered in the substanti\1· hearing. A ready test for deciding 

this question is whelhe-r any 1,11rticular ground cou]d proper.ly and 

reasonably be character·ise,I us frivolous, ,·esatjous or hopeless 

·in the sense of being patenll.v dE'void of merit. We do not think 

that the rejected gro11nds in the application fell within that 

descript:ion. 

In the circu111st·;:11t,·c•'.:; we are satisfied that the learned 

Judge had exercised his discreLjon wrongly by limiting 

manner he did the leave gr;rnt.ed Lo appellant. 

:in the 
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we w :i 1 1 L he t'(" r O f'(' il 1 J O \,; I 'l (' a I' p e ;1 1 : \tl d () t' de t' t ha t L hp 

lintited leav<:.' granLed by tl1e lc·nr·ned ,J11dge be set aside and in 

lieu thereof grant leave j ri Lvnns of the ex pn.rl:.e Motion filed 

by the appellant on 27th Novemb0,1·, 1989. 

(.Sir Timoci T11ivaga) 
Pr·esidcnt, Fijj Court of Appeal 

.1.1.· MoL.i 'fikaram) 
Justice of Appeal 

( M . D • ,J c ~ u i · a L n a m ) 

,J I l :~ Li Ce O r· ,\pp Cal 


