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The Respondent was tried before the High Court at Lautoka 

for an offence of conspiracy to unlawfully import arms and 

ammunition into Fiji contrary to Section 16(1) of the Arms and 

Ammunition Act Cap 188 and Section 386 of the Penal Code. The 

particulars of offence alleged t hat Mosese Varasikete Tuisawau 

between 30 of March, 1988 and the 16 of April, 1988 at Lautoka 

in t he western division conspired with two other persons to 

illegally import arms a nd ammunit i on 

outside Fiji . 
into Fiji from a place 
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The details of the arms and ammunition were attached to the 

i nformation spec ifying amongst o t her things the s erial numbers 

of the guns. 

The State called seven witnesses. At the end of the 

prosecution 's case the learned c ounsel for the Respondent 

Mr Ke l emedi Bulewa submi t ted that there was no case to answer. 

He relied on sub-section ( 1) of Section 293 of the Criminal 

Proc edu r e Code t o support h i s argument. 

The learned c ounsel f or the State Mr I. Wi kramanayake argued 

that t here was a case to a nswer as there was some ev i dence to 

s upport the pro secut i on's case. He, therefore, s ubmitted that 

Sect i on 293(1) of CFC had no appl icat i on. 

I n a reserved j udgme n t delivere d on 1 2 Jul y , 1990 the 

l earned tr i a l Judge uphel d t he s ubmiss ion o f no c ase t o answer. 

He, t here fo re, fo und the Responde n t not g ui lty and a c quitted him. 

The Sta te now a ppeals a gains t t he order of acquit t a l 

e xercising i ts r i ght to do so unde r Sect ion 21 ( 2 ) ( a) of t he Court 

o f Appeal Ac t (Amendme nt) Decree 1990. Sect ion 21( 2 )(a) e nables 

the State t o appe al t o the Cour t o f Appeal a s of right "against 

the a.cqui ttal of any pers on on any ground · of appeal which 

i nvolves a question of la.w alone". The g r o unds o f appeal, as 

g i ve n in t he Notice of Appeal, a r e as f o llo ws :-

"1. The l earned trial Judge erred in law when he stated: 

"But the question does not depend solely on 
whethe r there is s ome evidence irr especti ve of its 
c redibili ty or weight s u fficient to put the 
accused on his defen ce. A mere scintilla of 
e vidence c an neve r be e nough nor c an any amount 
o f worthless dis c redited evidence - Regina v. Jai 
Chand s/o Jagar Nath Suva Cri minal Case No. 11 of 
1972 . I n this case the Court was guided b y the 
Practice Not e of former Chief Justice of England, 
Lord Parke r at (1 962) 1 All E .R. 448." 
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The above statement was the pri nciple of law relied 
upon by the learned trial Judge i n the High Court. The 
State submits with respect that, that is not the 
correct principle of law to be applied given the facts 
of this case. 

2. The learned trial Judge misdirected himself as a matter 
of practice and law in evaluating the evidence given 
by the Prosecution witnesses alone i n the absence of 
any evidence to t he contrary. This is so more in a 
case like the present, because of the nature of the 
offence, given the fact that the State based i ts case 
substantially on circumstantial e vidence. 

3 . The learned trial Judge erred in fact and in law i n 
stating a.c; f"ollows: 

"The prosecution has conceded that there is no 
evidence linkin g accused before the a.rri val of t he 
container at the wharf. The accused nor t he 
Customs officials , Sharif or anyone else (apart 
from Khan) would have known what was i nside the 
contai n er till it was ope ned . The documents 
showed and evidence disclosed that Mohd. Khan was 
the o wner of this container and its contents." 

4. The learned trial Judge misdirected himself i n law, on 
the correct c onstruction of Section 2 93(1) of the 
Cri minal Procedure Code, Cap. 21." 

We ag ree wi t h the learned Counsel for the State that t he 

grounds of appeal c an reall y be compresse d into a two - fold 

complaint . Fi r stly tha t the lea rned trial j udge erred in l aw by 

misc o nstruing t he provisions of Sec tion 293(1) of the Criminal 

Proc edure Code, Cap . 21 and secondly t hat he erred i n law by 

upholdin~ the submiss ion of no c a se to a n s wer hav i ng regard to 

t he ev i de nc e be fo r e the Cour t . Whilst the fi rs t limb of the 

complaint r aise s a ques tion o f pure l aw we are sat isfied t hat the 

second limb al s o i nvolves a question of law . It has been held 

that where a submission of no case to a nswer is made at t he close 

of the prosecution case it call s fo r a d e cision of a question o f 

law - See R. v . Abbot (1955) Cr. Ap p . R . 141; R. v . Gar side (1967) 

52 Cr . App . R . 85; ARCHBOLD (43 rd Ed . ) 7 - 36 p . 964 . 

I· 

... 
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We shall therefore confine ourselves to the two issues 

before us. 

First Issue 

Did the learned Judge misconstrue Section 293 (1) of the 

C.P.C.? 

Convenience and fai rness demand that we quote in full, as 

we do hereunder, what the learned trial Judge said in his Ruling 

on the s ub ject of construction: 

'RULING 

Counsel relied on sub-section (1) of section 293 of the 
Criminal Procedure Code whic h provides -

"When the evidence of the witnesses for t he prosecut;ion has 
been concluded and the statement or evidence ( if any) of t he 
accused person before t he commit ting court has been given 
i n eviden ce, the court, if it considers that there is no 
evidence that the accused ...... committed the offence, 
s hall, after hearing, if necessary, any arguments which the 
barrister and solicitor for the prosecution or the defence 
may desire to submit, record a finding of not guilt;y." 

In considering the application of section 293(1) the 
Fiji Cour t of Appeal in Sisa Kalisogo V. Reginam Criminal 
Appeal No. 52 of 1984 said -

"In the present case a 
by the appellant's counsel 
prosecution and t he Judge 
absen ce of the assessors . 

submission of "no case " was ma.de 
at the e nd of the case for the 
heard a rgumen t thereon i n the 
Even if there had been no such 

s ubmissions, the Judge woul d have been obliged to consider 
t he q uestion. And it seems to us that he has to approach 
the matter o n the same basis, whether the accused or his 
counsel raises the mat ter, or he is left to consider it 
pursuant to the duty i mposed upon him by section 293 ( 1). 
In each instance he has to ask himself and answer the 
question: "Is t h ere no evidence that the accused 
committed the offence?" 

., 
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In Barker (1977) 65 Cr. App. R. 287 at p.288 Widgery 
C. J., dealing with t .he approach to be adopted by the Judge 
at the close of the Crown's case on a submission of "no 
case", had this to say: 

"It cannot be too clearly stated that the Judge's 
obligation to stop the case is an obligation which is 
concerned primarily with those cases where the 
necessary minimum evidence to establish the facts of 
the crime has not been called . It is not the Judge's 
job to weigh the evidence, decide who is telling the 
truth and to stop the case merely because he thin.ks the 
witness is lying . To do that would be to usurp the 
function of the jury .. . .. . .. . " 

That passage was approved by the Court of Appeal in 
Galbraith (1981) 2 All E.R. 1060 at 1062 per Lord Lane C.J. 
In that case the Court laid down guidelines for the 'courts: 

"How then should the Judge approach a submission of 'no 
case'? ( 1) If there is no evidence that the crime 
alleged had been committed by the defendant there is 
no difficulty. The Judge will of course stop the case . 
(2) The difficulty arises where t here is some evidence 
but it is of a tenuous character, for example because 
of inherent weakness or vagueness or because it is 
inconsistent with other evidence -

(a) where the Judge comes to the conclusion t hat the 
Crown's evidence taken at its highest is such t hat a 
jury properly directed could not convict on it, it is 
his duty, on a submission being made, to stop the case . 
(b) Where, however, the Crown's evidence is such that 
its strength or weakness depends on the view to be 
taken of a wi t ness's reliability, or other matters 
which are generally s peaking within the province of the 
jury and where on one possible view of t h e facts t here 
is evidence o n which a jury could properly come to the 
conclusion that the defendant is guilty, then t he Judge 
should allow the matter to be tried by the 
. " Jury . ... . .... . 

In England, however, the matter is not governed by any 
statutory provision. In our view, t he simple and narrow 
prescription of t he section precludes t h e adoption in his 
country of p aragraph 2(n) . It is of application where 
"there is some evidence ...... ". And where t here is some 
eviden ce a Judge cannot s ay there is no evidence." 

"But the question does not depend solely on whether 
there is some evidence irrespective of its credibility or 
weight sufficient to put the accused on his defence . A mere 
scintilla of evi dence can never be enough nor can any amount 
of worthl e ss discredited e vidence" - Regina V. Jai Chand s/o 
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Jagar Nath Suva Criminal Case No. 11 of 1972. In this case 
the Court was guided by the Practice Note of former Chief 
Justice of England Lord Parker at (1962) 1 All E.R. 448 

At t he hear i ng of this a ppeal Mr Wikrarnanayake initially 

argued t hat t he expression "no evidence" means no evidence and 

s hould be inter p r e ted accord i ngly as there was no half-way house. 

Late r, fo llowing questions from members of this Court he allowed 

that "no evidence" should be i nterpreted as no evidence r,hat i s 

relevan t and admiss ible . We agree with Mr K. Bulewa that a 

total l y strict interpre tation of the express ion "no evidence" 

would lead to an absurdity and that eve n where there i s "some 

e v idence" its natur e has to be examined . 

Mr I . Wikr a ma nayake su bmitted that the tr ial Judge erred in 

law when he applied the principle laid down i n GALBRAITH namely -

"whe n a J udge comes t o t he conclusion that the Crown's evidence 

take n at its highest is s uch that a jury appropriately directed 

could not convict on it, it is h is duty to stop the case'' . He 

c ontended that the following statement by t he trial J udge 

confirms t h e view t hat he applied the prohibited Galbraith t e st 

2(a) in the instant case -

"Having analysed t he whole of t he e vide nce I am of the 
opi nion the case is not s uch as to be left to the assess ors . 
On the e vide nce as it stands no reasonable tribunal could 
c onvict t h e accused. " ( Page 5 of the judgement). 

Mr Wi kra manayake s ubmitted that the learned Judge' s a pproac h 

was inconsistent with the Fiji Col1rt of Appeal' s decision i n 

' 

t : 
! 

f 

! 

I 
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Sisa Kalisogo's case quoted by him in his ruling. 

Court of Appeal said referring to GALBRAITH -

In it the 

"In England, however the matter is not governed by any 
statutory provision. In our view the simple and narrow 
prescription of the section precludes the adoption in this 
country of para. (2) (a). It is of application where "there 
is some evidence •..•.. " And where there is some evidence 
a Judge cannot say there is no evidence." 

He argued that there was "some evidence" even according to 

the Judge's own ruling and that therefore he should have left 

matters of weight and credibility to the assessors rather than 

upholding the submission of no case to answer and thus acquitting 

the Respondent. 

We are inclined to the view that the Judge did initially 

approach the case as if there was some evidence before the Court 

but it was of such a tenuous nature that no reasonable tribunal 

would c onvict "on the evidence as it stands". His view that 

there was some evidence is supported by what he said in regard 

to i mportation of arms and ammunition at page 2 of his Ruling -

"The prosecution has established that a container loaded 
with AK-47 rifles, rocket launchers, heavy ma.chine guns and 
ammunitions was imported by one Mohammed Khan. This 
container arrived at Lautoka Wharf between 30 March 1988 a.nd 
16 April 1988. They were not produced as exhibits but 
defence did not dispute that a container load of these 
weapons was imported". 

With respect we think that the learned Judge was in error 

in making the finding in respect of the contents of the container 

because t he record shows no evidence whatsoever that the 

container in question contained any arms and ammunition or that 

the a rms a nd ammunition seized by SSP Govind Raju came fro m that 

container. The learned Judge also appears to have proceeded to 

deal with the credibility· of some witnesses and the weight of 

their evidence. In this respec t we refer in particular to the 

Judge's analysis of the Respondent's e vidence. 
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The learned Judge's citation of the following passage (with 

obvious approval) from Jaichand's case also clearly indicates to 

us that he was of the opinion that matters of credibility, weight 

and quality of evidence were within his province at that stage 

of the trial -

"But the question does not depend solely on whether there 
is some evidence irrespective of its credibility or weight 
suffficient to put the accused on his defence. A mere 
scintilla of evidence can never be enough nor can a..ny amount 
of worthless discredited evidence." 

Our system of a 3-stage trial at the High Court, level 

envisages that if there is some evidence that the accused 

committed the offence the Judge will sum up at the end of the 

prosecution and defence case leaving questions of fact, 

credibility and weight to the assessors ( first stage), the 

assessors will then express their opinion as to guilt or 

otherwise of the accused ( second stage), and the Judge will 

thereupon give his decision after taking into consideration the 

opinions expressed by the assessors (the third stage). 

There is of course no objection to the Judge expressing his 

views on the nature and quality of evidence tendered and even on 

commenting on the credibility of any particular witness so long 

as he makes i t clear in his summing up that the assessors were 

not obliged to accept his views on these matters . But the Judge 

ought not to deprive himself of the assistance to be derived from 

the opinion of the assessors by withdrawi ng the case from them 

merely because he thinks that the prosecution case is weak or 

tenuous and that a part icular witness or witnesses were 

discredited. To the extent that the t r ial Judge appears to have 

ta.ken t-.he view thnL mfll.Lr~r·'.-: rd r· 1·,,d ih i Ii l. y and 1~"ir(l1I. nf' ,-vidPnr·,• 

were within his province a t the first stage of the trial we are 

of the opinion that he erred in construing section 293(1) of the 

C. P .C . But t hat does no t mean that he necessarily erred in 

withdraw i ng t he case from the assessors on the particular facts 

of t his case by misapplying the statutory test which is 

r-

r 
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" . ... . . that there is no evidence that the accu sed .. ... committed 

the offence". 

Second Issue 

Did the learned J udge err in law in upholding the submission 

of no case to answer havin g regard to the evidence before the 

Court? 

The essence of t he c r i me o f conspiracy i s t he agreement 

between two o r more persons to execute an unlawful a ct or object . 

The crime is complete a s soon as t he parties agree and it is 

quite immaterial t hat the y never put their agreeme n t into effect. 

In othe r words no proof of a c t s i n fu r therance o f agreement is 

necessary. I n this case the alleged unlawful object of t he 

agreement was the i l l e g a l i mport atio n of a rms and ammunition 

into Fi j i. By i t s very na ture the offence of c onspiracy is 

surrounded by s e c r ecy a nd therefore generally direct o r 

independent evide nce is difficult t o come by. Th e prosecution 

in t his c ase had no direct or i ndepe nd ent evide nc e whatsoever of 

any agre emen t between the Re sponden t a nd a n y other person or 

persons to import illegal a rms a nd a mmun ition into Fiji , It 

therefore had to rely wholly o n ci r c umstantial evidence t o 

establish i n fere n tially that the Responde nt joined t he conspiracy 

at a s u bsequent s tage with Mohammed Khan a nd one other person. 

In o rde r to do this t he prosecution wa s obliged to p ro ve t he 

e x e c ution of the unlawful object or acts i n f u r therance o f t h a t 

unla wf u l o b.i ec t . It therefore set out to prove -

(a) that a c ontainer loaded with arms a nd ammunit i on 

arri ve d at Lautoka wharf f r o m overse a s between 13 March 

1988 and 16 April 1988; 

( b ) that th e conta iner a nd its co nten t s were i mported by 

o ne Mohamme d Kha n who falsely declared t hat it 

co ntained machinery; 
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(c) that the Respondent was aware that the container 

contained prohibited goods; 

(d) that the Respondent assisted Mohammed Khan to have the 

container cleared from the Lautoka Customs area on 15 

April 1988 and taken to Ba where it was to have been 

inspected later on. This the Respondent allegedly did 

by approaching an army officer and Customs Office~s at 

the behest of Mohammed Khan, on the basis that the 

container contained machinery; 

(e) that the container was found open and empty on Monday 

18 April 1988 the contents having been removed by 

Mohammed Khan. 

As to (a) above there was no evidence that the large 

quantities of arms and ammunition seized by the 7th prosecution 

witness SSP Govind Raju came out of the container . Indeed there 

was no evidence whatsoever that even a single item shown in the 

list attached to the information came fro m th is container. 

Mohammed Khan who had opened t he container in the absence 

of the Customs Authorities and also in the absence of the 

Respondent had claimed t hat the container was loaded with old 

machinery and duty was therefore assessed on that basis. 

Furthermore the prosecution had conceded before the trial Judge 

t hat there was no evidence of the Respondent's involvement before 

the arrival of the container at the Lautoka wharf. 

The trial record therefore shows -

(a) that there was no evidence t hat the container contained 

contraband goods as alleged and 

(b) there was no evidence to show that the Respondent knew 

that the container had arms a nd ammunition in them. 

In fact the trial J udge found to this effect. 
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In the absence of any evidence in respect of the alleged 

illegal contents of the container and in the absence of any 

incriminating knowledge on the part of the Respondent as to the 

contents of the container there was no evidence from which guilt 

as to conspiracy to illegally import arms and ammunition into 

Fiji could be inferred. The illegality attaches to the 

importation of arms and ammunition into the country without 

licence and not to the importation of the container. 

Mr Wikramanayake also complained that the learned Judge 

failed to refer to various pieces of prosecution evidence which 

he claimed were unfavourable to the Respondent . We have eKamined 

these items of evidence as listed by him in his written 

submissions and whilst we agree that it would have been useful 

for the t rial Judge to have referred to them they do not in our 

view cure the basic flaw in the prosecution's case. At its 

highest even accepting all the various items of evidence listed 

by ·the State Counsel the most that could be said is that the 

Respondent had agreed with Mohammed Khan to use his chiefly 

position and status to obtain the release of the container 

belonging to Mohammed Khan from the Customs at Lautoka even to 

the extent of cla iming that it was his own . 

Pursuant to the duty i mposed on the trial Judge by Section 

293( 1) of the C .P . C. he had to cons ider at the conclusion of the 

,pr.0sectition' s case whether there was any evidence that the accused 

committed the offence . If he considered that there was no 

evidence that he committed the offence it was his duty to record 

a finding of not guilty. 

I n orde r to come to the conclusion that there was "some 

evidence" direct or circumstantial and irrespective of its weight 

credibility or its tenuous nature , it must be shown t hat the 

evidence in question was relevant, admissible and in its totality 

inculpatory of the accused. This means t hat the evidence in its 

totality must at least touch on all the essential ingredients of 

the offence c harged. Assuming that an offence contains 3 
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essential ingredients, proof of two ingredients only would not 

justify holding that there was a case to answer if no evidence 

is led in respect of the 3rd element. In the present c ase 

failure on the part of the prosecution to produce any evidence 

that the arms and ammunition seized by Police came out of the 

container i mported by Mohammed Khan and failure to lead any 

evidence that the Respondent knew that the contents of · the 

container were illegally imported, means that there was no 

evidence from which it can be reasonably inferred that the 

Respondent committed the offence as charged. The learned Judge 

therefore was right in upholding the submission of no case to 

answer a nd in consequence recording a finding of not guilty. 

This appeal is the r efore dismissed. 

. . . . . . . . . . . . . . . . . . 
su---1-f~ti Tikaram 

---fustice of Appeal 

Sir Ronald Kermode 
Justice of Appeal 

.. ~~ ~ -.. 
D.V. Fatiaki 
Justice of Appeal 


