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IN TlIE FIJI COURT OJi' APPl~J\L 

CIVIL JURISDICTION 

CJ;.Y.IL APPEAL NO. 2 Oft' 199),_ 
(Lautoka TJigh Court Clvil J\cLion No. '127 of '1981) 

I 
) ~ 

BETWEEN 

J3]:-i;1dwa L P r-asad ----·-B-1c-··-· ··-·--·· ........ --·-· 

(s/o KurkuL) 

and 

Nazar S.ingh 
(s/o Charan Singh) 

r_y_;.1ra S i.n_g_b 
(s/o Pritam Singh) 

Jarnail Slng_h 
(s/o Gyan Singh) 

Mohan __ Singh 
(s/o Charan Singh) 

Mr V. Mishra for the Appellant 
Mr J.R. Reddy for the Respondents 

J}_? f;e of' Ilea.ring: 
pg__JiveJ::.X. of' Ju_<}_g!JJ_~IJ.J: 

'1 Lh Aug us L, 1 ~)92; 
18th L\ugust, 1992,; 

i 

/\ppeJJanL 

17.espondenLs 

_-1:_Q~T?_,G_l;"V~N~~ ____ () .F ___ ";(".l ~J'; ___ t;::_d_,.l,J.. l("J; 

The ]st Respondent, Nazar Singh, was the registen~d 

proprietor of a certain freehold J.and in .Nadi. lie subd i.vided his 
I 'l 

·, 

Jand and the subdivision plan wn~.:: registered on 31st Mnrch 1977 
I 

us D.P. 4212 (Exhibit 10) 
I 'I 

in accordnnc(~ with !-.he provis-i.ons or 
' 

the Land Transfer AGt. The lsL R.0spondt?nt. J.:ives in U.S.A. 
' :! 

/' 
I 
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On 16th November 1977 the Ap~ellant entered into an 

Agreement (Ex 1) with the 1st RespondJn~ ~~r~ugh his registered 

Attorneys P,vara S ihgh (2nd Respondent) i arid J arnai 1, Singh (3rd 
i I · 

Respondent) to buy Lot 1 on D.P. 4212\ c6ntaining 1 rood for 
l 

$6,000. The sum of $1,000 was paid ~nJ 
I 

paid by instalments. The Appellant m~dJ 

the balance wus to be 
·1: 

' rib further payments. 

Mr Manikam Pi].lay nc Led :1.S 

I 
! 

I r. I 
i I ·, 

Sol icLLor f:or, po Lh parties. 
j ,· 

;! : 

The 

App e 11 an t took po ~ s e s s i o n o f t he l and an ci. bu i l t n ho us e on :l. t a t 
! 

a cost exceeding $10,000. 

a plan approved by the 

He built th~ Bo~~e.in accordance with 
' < I 
' : ; 

: i 
Nad i Town Co\inc1i l. The house was 

inspected by the Health Officer at Nadi; 
i ' 

Town Council who approved 
; ;( 

it. The Appellant has been living 
I , • 

in, t~e house since 1977. 
[ I 

! 

\ I j 
In March 1 9 9 0 th e App e 1 l Rn t bro ugh t. i

1
a n \Ac t i on i n th e l, rr u to Im 

I I 

' ! 
lligh Court c1.gainst the RP.spondents i3 '( 2;' and· '3 collecL:ive.l.y 

f ; t 
referrred to in the Action 

Singh as the 2nd D~fendant. 

' 
,isl.he 1st befendri~t ctnd one Mohnn 

l \ 
: I 

II e is C J;aind.i\g b reach of contract 
' I '.?. , 
I i '.! 

by the 1~t Defendnnt and frnuduJ enL m:i.sr4pr1'esentaLion by the 2nd 
I . 

Defendnnt. He asked for n number 

entitlement to terminate the ngreernenl 

i ' 

1
o~ remedies 

l I and, darnages. · 

' ,. 
'.l 

including 

The triaJ judge ( Sada.1. .J.) in a rr-s r.J~d ,judgment dismissed 

the a c t i on an cl en t e red ,j u cl gm E' n t f o r rt he 'J st . De f end an t on t, he 

! I 'I 
counter claim in the sum of $5,000 f?r \ u1r balance owing wiU1 

I I; - . 

interest and costs~·- The basic facl:s: appear from l1is judgment 
. i' 

the relevant part'df which rends as 
f • 
' ·1 

follows: 
I 

I 
i 

r ••• • /le is claiming [;/wt he did not; get: t!i'e ful.l l:md he had a.greed to 
purch::tsG. Ile is claiming Uwf; f;h<? Jmul in! <JrJesf)on. rms first; slwrm l:o 
him by one !ifolum Singh, the second defendhnf;; who he says Jil.LS f;},e : I :; . 

f .. 
I 
I 
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"de.facto a.gent" of the first defend:wt, Nt1zd.r Singh. Mohan Singh shor11ed 
him the boundaries - the pegs. The plaibti\ff ~ubsequently went to the 
office of Mtmik11m Pilhzy rd1ere the partlesi kigned the Agreement. The 
pl a.inti ff s:1ys that when he fwd almost fihishdd building his house one 
V.ija.y Kumar ca.me and lmU t n roml t;hro11i!i part\ of the area i1e had been 
sborm by /tfolmn Singh as being U1e hind be.ink sold l:o him. The road was 
built and f:be p.l,'linti ff cl:.d ms he suffered ih that his house is now 
wi f;hin 6 feet; · from the bounrfary 11nd 1d[fends t;he Torm Council 
Reg_11J:1~ions. 1'Jicre is 11.lr;o a dn1in bes~dell (lib road .nex_t f;o his hor~se 
wb.1.cb 1s on.ly two feel; array from the house.; The pla.111t1ff also cllums 
the defendants Ju.1.ve not built; a drain mid .kk .it result rain wa.l;er gets 
into his compound. 

The pln.inf;iff called a number of wi f;ness~s.;, There is no doubt; the land 
• • , I 

in qucsf;ion w:1.c;· shmm l;o Uie p]11i11t;i[f1 hy Mo/mn Singh •. PW5, flcclm 
Prwwd, rms ailo pre.gen f; r1hcn Mohlln ,<Ji ngh hhowed U1c .land lo (;he 
plain ti ff. Before Uw )10vse rms buj] t I /tfohan

1 

S.ing/J 1.ig;:dn. showed the 
boundaries to t/1e curpenter, PW1, Kuar Sing/1. I· .· 

! 1 I·, 
.T find as [1ict that ftfohw Singh was also pres~ni' when the parf;i es signed 
the Agreement .in Manikam Pillny's office·. iT:hd plaintiff, Bec/111 Prasad 
and Manik'.1.m Pillr.'l.Y said Nolwn Singh rms pre4snl. Even Pya.ra Singh, the 
defence rd tness said Mohan Singh rr:.is prcsdit. : The plaintiff re.lied on 
Mohan Singh as h.zr 1.1s the boundaries were cohbei"ned rr1.Uwr· than checking 
with the plari. Ii . 
The learned counsc.l for t;he p]<.'l.fnf;if[ svbmitf;ed that; Nolw.n Singh had Uw 
llldhor.ity to make reprcscn/;a/;jons which were b'i.nding on Na?.ar Singh :wd 
that in fn.ct h.is represenf:,'.1.l:ions were ratified by f;he 11U;orneys of Nmrnr 
Singh by their conduct; bof;h expressed an<l impl.ied. Both Mohan Singh 11nd 
Nmrnr Singh ;zre ·IJroUwrs. II; :.1ppcwrs f;b:Jt Mollll1i Singh indulged liimsel f 
.in excessive drinking ,wd h.is brof;hcr did not tlrusf; him. !Jc tlJflt it; may 
.if; was Mob:.w Sifigh "Who s/ior,1ed /,he properJ;y ;f;o U1e pl1.1.inti tr :wd it rms 
him who introduced the pl:1inf;i ff l,o the a.'/;tdrncys or Nazar Singh. Molwn 
Singh m:.ty Juive acted ,'ls "def:.wl,o ageht'1: for f;he vendor Imf; wlwt 
boundnries he sl)owed f;o the p]:1inl;if[ in 1the i1i t.ial sf;;1ge is not; clear 
from f;he evidence. The p.l1.1inti[f lmd signed (;be Agreement, for 1 rood 
and that is wlwt be go!; 1.1ccording f;o i f;/i~: pJnn. Th fltcf; t.be plan 
(EXIIIBIT 9) submi f;f;ed by PW.1, Ami Clwnd, 1 'showd ,12. 8 perclwR H,<; no(; the 

, I ! · I I 

;1.re1.I tlw (; rms .inc.I uded i 11 (;he Agreement. i; The pl a.i 11 /;j ff c:.1m10 f; rely on 
:.zny r<~present11tion made by ftfolw.n Singh. '[C1.s ;setUed Jaw (;/mt once :.w 
enforceable con·tr1.1ct of sale of .J;wd lws:\ c6me -into, exisf.cnce or11.I 
evidence is not admissible f;o slum subsequent bon/;r:.ulic:tion, v:.1riation 
or p,.'1rf;ial abandonment. Any rmcb vari/1Ub11 must,, JJlre f.he origin11J 
co11tr;1ct, be evidenced in rvri ting. The e~1dence tlmt; Molwn Singh shm,cd 
the bound,"1.ries :to the bui.lder a(; the ti'me bf: the construcUon of the 
house bas no imprjrf;1.111ce. One rmuld expect ipr11d&1i"t; builder l;o look nt 
the bound:1ry p.lan before commencing f:hc i?ofstfucf;ion. 

, . 11 

It :zppe,'lrs that f;he pJ,1inf;if[ re.lied mord'orl; We reprcsentaUon m::ule by 
Nolwn Singh and not the rcgisf;ered plan.; 7'be rcgisf;ered pl:i11 was fo 
existence a./;. th~ time /;he p.luinf:.i rr signdri the tlgrccmenL In ft.let 
ftfanilmm Pillay; 'f;he common Bo.li.citor, slior11ed the p.lan. The plaiIJUff 
got; rd1at he signed for. Any pr1J(Jerd; :rml-c/1a.ser shorr.ld inspect the 
property itself' since UJ<? vendor rd 11 ndt in general be bound f;o 
disclose 11nything which would be 1.1ppareAt i)n such inspection. It m11y 
be desir:.ib.le t6 inspect; tbe drv<!l~pment pla1L _., Since the mt1king of 
satisfacf;ory pr'elimin:.iry inq1riric!, ;md tielttche~' 't;'e;1ds (;o C/.l/We delllY, 

! I '.I. ll: : ' 
I' 

; ! '' I I 1 

r I i 



4 i 
; I .. 

' i 
I ' i 

I ... \ 
the purchaser m/1.y omjf; s11ch inquides and ke,'.l.t-clres. Ir Ire does so the 

· l , ~ I 
contract should cont11in a condit;ion enUt1'ing. him to give notice to 
rescind if be afterwards finds l;he property jsub)~ct to certain specified 
charges or restrictions. !Jere i;here rJere no such conditions in Ure 
Agreement. The lnnd wns clear.ly pegged a.ind the p11rclw.ser wo11.ld have 
known the ex11cf; bound11.ries if he checked with the p],'1.n /Jut; he relied on 
e::irl.ier inspection of Ure l:rnd rvi t;h Moluih sjngh. The p11rclwser himself 
is to be b];imcd. 

The Appellant now appeals 

following grounds; 

agalnst
1

the 1bove judgment on lhe 
- • I ·. 

I 

1. 

2. 

I 
' 
I , 

The Je:iriied Trill.I ,Judge erred in lmr ·aiu} f:1cl; nm/ drew inferences 
. : J i . 

of f:.ict and law not; supporl:ed hy evulence in t:/1e ca.se. 
' I 

' i / ; : \ . 

The le11rned .Judge f:liled to drm-1 proper .inferences or conclusions 
of fact. and lm-1 from f;l,e ; e'vidence produced by f;be 
Appe.Uant/Plain f;iff and his wi f;nesse~ and in fact accepf;cd by him 
11s f11cf;s proved by t;be Appel lanf;.i : i ' 

:J. [n parUc11.lnr, f;he lc11rned .Judge [011nrl _and r.u:cepf;ed ns fllcf;s:-

(b) 

(c) 

(d) 

There is no do11hf; l;Jie ]nm/ i; qlrcsf;iori 1ms shown f,o f;he 
Plainf;j[f by Hoh:1.n Sirr1;/J, Pff. 5 lJecJw Prmwd w11s 1.dno presenf: 
when Holwn Singh shorred f;bei .Ia~rd to the P.ltdntiff. !Jefore 
(;he hcmse rt':!S b;1i I(;, !rfolwn SI ngb )1ga in sbowcd Uw boundar.i es 

Lo f;l,e Carpenf;er P/¥1 /(1111.r ding/,. ~ 
i I . 

1 find 1.1..i, [i1Gf; Umf; Molwri' Singh 1ms also present; wben 
'[wrf;ies signed f;J,e 11grccmenf; ~ri Manikam Pillay's office. 
The 'Plain f: i rr, /1er:/111 Pr:.wll(/ 1.irid' Mtrn i k ,'.lm Pi JI ay .<,:1 id Molwn 
Singh ,,,,w prer-:enf.:. F.ven J'ynr:i Singh f;he defence wi f;rums, 

stddMolwn Singh wns presentl 7'Jie:P1,'.linf;if[ relied on Molwn 
Singh as f;1r 1.zs Uw bo11nd:1de.<1 t-1dre concerned rnf;Jwr Uuw 
checking w i t:h Uu, p l:rn. 

Both Nolwrr Singh J1TI(/ Naz:zr Slrig/1 '.:1.re brothers. 
; I ! : 

Mohan Singh m:1y h:1ve .1<:l;ed 
,, j r ' 

;1.<'; ;def:.icto :zgenf;. 
' ' I ' ' I . 

4. The .learned .Judge erred h1 holding f;haf; "it 11ppenrs !;/wt; Molt:w 
Singh indulged in exces.c;ive drinkingl,1.rrrl (;J;1lf; his broU,er did not; 
trust; him" ,'lnd even if i I; w,w so .it ,dods iiot affect (;he fnct of 
represenU:i.Uon hy him. 1 

i : ~ 

5. The l<?,'.lrired Judge erred in ho.ldinff ;{;}1:1.(; "what; horm,faries Molwn 
Singh showed to f;/w P]:linf;if[ is not; 'c.len.r.from l;l,e evidence", in 
light; orf;he evid<mce of Ure Pl:zi'Jrtiff '11.n'rf 'his witnesses. 

' ' 

6. The Plaintiff being 1.1 Rimple c11Jf;jyiJ.~o~ \in good fllif;J, r<?!ied upon 
Molwri Sh1gh 's repre.cu?nf;af; fons ,1~i f;JriJ /.lat;er w:m N.'.liar Singh 's 
hrof;her :.rnd Jm Jr,1s f;/1<, one who 1 negof;'.i11f;ed f;l,e sa..le with t;he 
Plaintiff'and /;he only time the Plaihtiff ca~e to know about the 

; t 

. i 
l l 

"·'" ,., • 1 
i ' 

" 
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I 

I • 

Atf;orneys of the Plaint.if[ 1,:.1s a.t the, time of signing the 
agreement. In f11ct, the I'l:dntiff sa.id: in ithe presence of M:rniknm 
Pillay, Mohan Singh :wd Py:1r11 Singh J ,nJ.rnail Singh t.rnd Beclw 
Prasml tlwt Mohan Singh had shmm· him: the boundaries a.nd the 
attorneys not only did not; contr11riicf; him. but; said "if Molwn Singh 
Jws shown the boundaries it must bJ rig~';·':' 

7. In :i.ll (:he circ11msf;:JT1CCS lllld /',1cts df Che 'case, /;/Je .lenrncd .Judge 
ought to Jwve held that the dcfcndarits jby Moluw Singh 's :rnd their 
representations led f;he Plainf;i ff: tip l1:J1e' garden and thereby 
prevent;ed him from checking f;he bo11ndarie's against; f:he pl1:1.11, and 
t;he defendants a.re i;hus esf;opped jfrbm: :now cla.im.ing f:h:.it the 
Pl1:1..intiff ought f;o ]wve checked tbel borm:d~~ies against the p.lm1. 

8. In vier, of all t;he f,1cf;s of f;he ~,'.lsb,. :f;hc learned .Judge ought; 
to Jwve held in f:1va111· of tlu~ Plaintiff /wd, awarded the reliefs 
claimed by' the Plaintiff ,'J.gll_inst bol:h l the defcnd:.ints. 

I I 
_; 

Mr V . M i sh r a a
1

r g u e d , i n t er a l.i a , that ,the re was r r nu du lent 
l I . 

misrepresentaUon oh the part of Hoban Singh! in his capacity as 
'. j l' ! 

the defacto agent of the ]st Respondent/b~f~n8ant which entitled 
I j : ! 

I , 

Lhe i\ppel.~ant f-.o terminate I.hr' t\,r;;rcement, n:ncl obl.11in damages. 
i 

Apart from the bald allegation or frau~ 

paragraph 7 of the Amended Stn!-,ement of; 
! 

no averment of fraud made nor particu.la1;s 

a'g 8. :i n S t MO ha 11 · S 1 n g h l 11 

: I I 
<~:l a i 1n ( p . 8 a ) , t he re :1. s 

! I i 
I I ' 

1

1of[ fraud {as dis Linet 
' I 

from mere misrepresentation) 

7 reads as follows: 

given Ln the :pl$adings. Paragraph 
' ' ' 

! l 
! 

"_7~·-----~T=h-==e plafof;j[f by hir. Sol.icitors '1vrote Jetf:ers daf;ed 9th 
April, .1979 mid 5t;h .June, 1.979 c;;Jldd upon 'the at:torneys (jf 

the first dcfend:wt f;o get; :.zn inJrinction against Vij:1y K11m:1r 
Ltd . .-:md get; the drtdn removed frpm tbe plaintiff's .land and 
t;o reduce _l;hg p11rcluwe price] by, way of compcns:1Uon for 
cfamngc suffered by him by mis,rekresen:.t;1tion by the second 
defend,~nf; as to t;b? b01md:'trie1 1 ' ?ut.lt/Je defend:rnt fai.l?d _or 
negleci,ed to do e.1. Uier, ,md f)ie ! f,1 rst defendant comm1 tf,ed 
breach of agreement; mul f;Jie, skco~ul defenrfanf; comm}/;ted 
fr::wd." ! I 

It is settled law and practice tha~ DDY ~llegntion of fraud 
! 

must be expressly pfeaded together with ·t~eliacts, matters and 

circumstances relied on to s11pport. 

11 of the High Court Rules, 1988.) 

I ' the aJ)..ega t ion 
' 

(See Ord 18, 

': 
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fj 

i 
i l 

.. 
: . j.1 

As pointed out by 'Od_gers' Princirhe'~ df Pleading&. Practice 
; ( I ; 

in Civil Actions i'h the High Co_urt of Just~de' (22nd EcJ~. 100)_, ; Tf-'. 
the acts alleged to be fraudulen L should 'atso be seL out and then 

' . i 
it should be stated that those acts were doi1e fraudulenl:Jy, B__~ 

I : ' 
i 

R.e Rica Gold Washing Co ( 1878J_J1 Ch.d. 
' I 
36. 

We, there fore, are noL surprise.d ith:h.t Lhe learned tda.1. 
I ' I 

: i 
judge cl.id not touch on the .i.ss11e of fraudtll~nL misreprPsenLation 

' Lli0 
i ' ', 

at. all. In fact a perusn.l. of riecord. !"hdws there is no d .i rec L 
I 

or inferential evidence l·,o support ;the a]JegaLion of frnud 

against. Mohan Singh. : I 

• I 
i 

: ; 
The following fac l:.s found by Uie :trinl 

l I' . 
judge are indeed 

I 

unassailable: 

"1'he pl11int;iff' had signed /;he At;reemenf; [dr 1 rood n.nd tlwf; is w/111(; he 
got according to Ute p]trn. In facf; f;h~ pla.11 (F.XI/IlJTT 9) s11/Jmj{;f;cd by 
Pfl':J, Ami Chand,' slwr,s 12.fJ perches as not the area Umf; wan included 
in the Agreement." ' 

If one were to examine Exhj bit 9 orie would 
I ! ! 

see Uwt if the 

area of 12.8 perches (as deUneatecl '.on! ;this. plan) were to be 

; i ' 
add e d t. o Lo t 1 t. he b o u n d n. r i. e s o f' t. h i. s t, o t. : w b i il d be ,,;j g n i f i. c 11 n 1-. l y 

, I 

, I ; 
al Le red . From be i n g bas :i c n U y 1.1. red L a·n g u 1 n r l o L i t w o u 1 d be 

. ! '. ' 

turned into somewhat t.riag11.l.ar .in 
I • 

shape w i U.1 , I . 
' ' ! 

the fr.onLngP. Lo 

Vn 1:.ualevu Road increasing to n.l mos L ti,._,lj c~ ! the ,leng Lh of Lhe renr 
I 

! 
boundary. Thi..s fact alone shoul.d have :pul: the /\ppe1lanL on guard 

; ! ' 

bearing in m.ind (a) Lhnt Un':! Deposil:.ed; ,P-1.an 1i2J2 (Ex 10) was 
; i 

! ' 

shown to him , ( b ) that the 1 o t, be i n g 'so 1 ti to h i 111 was d 0. s c ri bed 
I 

' 
in the Ag re em en t by re f e r- enc e to · the De'rJo sited •·, PJ.an which waR 

I ! 

ex h i. bi. t e d i n L he Co 11 r L be .l. ow by consent 'au d ( c } U 1 a I: D . r . ,1 2 12 

I' 

• I 
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clearly shows a right of way 

Lot 1 sold to the Appellant. 

I : : 
running alo:ng: t,h0 whole length 

I . i 

The AppellahL :contracted to get 

of 

an 
I 

nrea of one rood as shown in D.P. 421~ ind; he got one rood and 

he cannot now be heard to be complaining 'tha t he ough L to have 

' I 

received 1 rood 12,8 perches nol:.wji.bstahdin~ the fact that. he 
I , 

signed an A.greement. prepnr.ed by an expe:rienced solicitor. In 
i I I 

this appeal the Appellant admits I ' I 1· that . hEi ire . i ed on Mohan Singh 
' ' 
i ! t '. 

ns far as 
, ' I 

the boundaries we re co11c0. r.-t\r>.d ! rat.hr>. r· Uw.n chr.c le w i. Lh 

l~he plan (see para,grnpli '3(1J) of I.he Gr'oui1d8 of Appe./l'J.). 

The AppeJ.Janl~'s renl. complaint·. i.s ,LhaL his hoiJsc~ is now 

s i t. e d t. o o .· c lo s e lo the road n n cl L he d :r ~ i n: , bu i l L by one V i J ;i y 

re um a r , i . e . on 1 y 2 1 / 2 f e P L n tv n y r :it Ui ~ t"' : L ha n G re e t away . 

However, if Vi.jA.)r li:uHwr is in f<1cL encro1:1.ch.ing on Llie Appella.nt.'s 
I ~ 

Jn.nd by building A drni.n t.lH?1·pon l.hr~ri 
I , 

Lh~'J\ 1ppeJJ.anL's remedy is 

against V :i.j c1y Kumar. 

It has nol: been s11g,gPsl~ed nor. i.s there any evidence Lo the 

effect that tlie Appellant. :is req11ired by 'the Nadi Town Council 
! 

to shift his house furLh0'r boundary 
; I 

f ram :the 
I I 
, I 

1,o avoid 

' 
offending against 'any Town Cn11nci.l R8f41l]'.at1ons. 

' 
I 

In our view the Learned .l11dge, Cori L!ie re.<tsons fJiven and 

fncts found b;r him, C. fl Ill f:' l.o Lhe rj~ht. conclusion. In the 

circumstances we do noL f i_nd iL neces~ney • Lo deal wiLh each 

ground of appeal skparaLely. We have no hesitation in dismissing 

this appeal but feel thaL in all circurnsL'.ances each party should 

bear its own costs of this appeal. 



... , ... , 

Appeal dismissed. 

8 

I i. 

No order as to cost~. 
I ~ • 

. , 1·· 

i_ 

.. 

·1 

~L,__.._~-~~ ·µL/4,L-,.~ 
1· ,--.................. ~ ........... . 

Justice M icbael ;II el sh~rn 
Pres iden_t__,_f:i.~j i 'court:. of AJ2.I!eal 

' ' ......... ; ....... , .......... . 
I 

Sir Moti Tikara~ ! 
B_e:s j dent Ju s t, ice o L_fillli_~_l 

~/ 

iJ;;r~ 1: -, . ~ ·1 . 

.......... ~· ..... ~ ................. . 
Sir Mari Kapi: 
,Jus t:i.ce_ of _Appeql 

I 

·. 


