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This is an· appea 1 against the orders made by a Juq_ge of the. 

High Court on 3rd Octob~~ 1990. 

It is desirable to record the pr,esent position of this 

matter in 1 the hopes that it may result: in the matter being 

disposed of as soon as it conveniently can be; 

By writ dated 5th September 1989 the 'Plaintiff (Respondent 

to this Ap.pea 1 ) commenced proceedings in: the High Court c 1 aiming 
I 
I 

damages fo~ breach of contract. He is'a licensed r~al estate 

agent car/y i ng :fon business in Aust0a 1'; a; The · bef endant ,, 

(Appellani) is.a:c6rnpany which at the tim~ ~f the com~~ncement 

:. 
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J ', 

of proceedings w_as the registered proprietor of the 1.and on which 
! i 

was situated the- Reef Resort Hote 1 F ,j i ~ : 'He c i aims: that he was 

engaged. by the company operating the business of the hotel to 

find a purchaser for the hotel for an ag~eed commission of 3% of 

the purchase price. He claims that he did find a purchaser, 

Chelmsford Company Ltd; for a purchase. price of $4.8 million, 
. • i 

that he was entitled to a 3% commission on this sum, viz 

$144,000.00, that the Defendant has ref~sed to pay him_,_ and that 

he is entitled to this sum by way of damages for breach of 

contract; 

After f i 1i ng a statement of defence on or about 18th October 

1989, the Defendant, which is said also to be resident in Sydney, 

took out a summons for security for costs; the affidavit in 

support is dated 23rd October 1989. It appears that nothing 

further' was done at that stage, probably the matter was simply 

~ left in a~eyance. 

Documents lodged with the Registry of Land Titles appear to 

disclose the following. By transfer registered. on 6th June 1968 
. ' 

. i 

the Defendant became the registered proprietor of the land ,in 

question._! On 8th August 1989 Chelmsford, Company lodged a caveat 

on the title; the caveat discloses that:it "claims an estate or 

intei~st as Purchasers pursuant to a~ Agreement to lease dated 

28th June· ,1989 . of I the subject 1 and". The; caveat was 1 odged by 

Parshotam ,& Co' So_ l i Ci tors of Suva' and it. stated that Mr s R I 
I . 

Parshotam; solicitor, did so as agent for Chelmsford Company. 

The caveatee was shown as the Defendant. A letter from the 
! 
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Registrar of Jitles to the Defendant notified it of the lodging 

of the caveat by Chelmsford Company. · The register also shows 

the lodgm~nt on,29th November 1989 and registration on the s~me 

date of a mortgage by the Defendant as mortgagor in favour of 

Westpac Banking Corporation as mortgagee of the subject land. 

f One would assume that i the consent of the caveator had been 

obtained. ' 

on Bth May 1990 the solicitors for the Plaintiff sought to 

obtain a copy of the lease agreement from Parshotam & Co. They 

noted, in eff~ct, that production of such a document might well 

resolve the proceedings between the parties in which the 

Plaintiff sought commission. However, this request was refused. 

The solicitors for the Defendant refused; claiming that the! 

matter of their, application for security for costs should be. 

dealt with first. This prompted an affidavit from the Plaintiff, 

dated 29th May 1990, and filed on 1st. June, resisting the 

app 1 i cation. for ,security. There that matter has .. rested. , 

On the same day 1st June 1990, the'Plaintiff filed-a summons 

supported by a further affidavit of the Plaintiff annexing copies, 

of the documents lodged and registered in the Land Titles Office· 
I 

and referred to above. The summons stated that it was made i. 
.· ! 

pursuant to Order 24 of the High Court Rules, and sought an order; 

that the ,:"Defendant be ordered to produce ,to the Plaintiff a, 
i ' '. 

certified copy _of an agreement to lease dated 28th June 1989" and;, 

which is referred to above (recited in the caveat). 
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The Defendant filed no affidavit in reply to the summons and 

affidavit. The summons came on for hearing before a Judge of the 

High Court on 29th August 1990. He gave a ruling on 3rd 

September 1990, and ordered that the lease'.agreement of 28th June 

1989 be produced by the Defendant. From that.order the Defendant 

has appealed to this Court. 

It is clear that before the learned-.Judge it was submitted 

on behalf of the Defendant (i) that the Defendant's application 

for secur,ity for costs should be dealt with before the summons 

for production• and (ii) that the summons sought an order that 

cou 1 d not be made by . the Court. 

submitted on this appeal. 

' 

The same matters have been 

Order 24 of the High Court Rules, which 1s headed "Discovery 

and Inspection of Documents" , contains four ru 1 es re 1 at i ng to 

orders which the Court may make and which tpuch upon the summons 

for production under review here. 

Rule 3, headed "Order for discovery",, provides that subject 
I 

to two other rules not relevant at this: stage, the Court may 

order any party "to make and serve on any other party a list of 

the documents which are or have been in his possession, custody 

or power relating to any matter in question .... "; it may at the 

same time order an affidavit verifying such list. 
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Stopping there, the Court in this appli~ation was not asked 

to make an order for discovery under this rule. No amendment bf 

the summons was sought 1 n order to do sol So an order for· 

production could not be made relying on thi~ rule. 

order 2 4 r u 1 e 7 , · h\:i ad e d "or de r for d i s cover y oJ part i cu l a r 

documents'", provides that the Court may:make,an order "requiring 

any other party.to make an affidavit stating whether any document 

specified or described in the application ...... is, or has at any 

time been, in his possession, custody or pow~r, and if it is hot 

then in his possession, custody or power, wheh he parted with it 

and what had become of it". 

r 
' 

Stopping there, the Court was not, in this application, 

asked to make any such order. In addition, there is a 

requirement for an affidavit in support which is not present. 

The rule would give the Court no power to order production as 

sought in the'summons. 

Rule 11 enables a party to apply for an order for production 

of a document in circumstances where a· ref ere nee to , the 

particular documeht'is made in the pleadings or affidavits of the 

other party. There is no such reference 1i n. this case, at 1 east 

so far as it has proceeded. No power to make an order for 

production arose under this rule. 



.. 

-6-

Finally, there is rule 12. This provides that at any stage 

of the proceedings the Court may order any party to produce to 

the Court a document in his possession, custody or.,power, subject 

to certain safeguards. 

One difficulty conc~rning· the application of this rule in 

the present instance is that the summons did not seek production 

to the Court, but to the Plaintiff; so Jar as the record and 

ruling of fhe Judge discloses, there was no application to amend 

the summons. Another difficulty is that at the time the order 

to produce was made, there was no evidence thata ~ertified true 

copy of the lease of 28th June 1989, nor the! lease itself, was 

in the possession custody or control of the Defendant. One might 

be entitled to draw a legitimate inference. that there was such 

a document, and to assume that the Defendant had it. But· an 

order could not properly be made until the Defendant at least 

had been given an opportunity to make · submj ss ions about the 

matter, and perhaps to file evidence. Besides; the Judge did not 

purport to base his decision upon this rule; it was not mentioned 

in his ruling. 

Because proof of the lease and its terms could very swiftly 

dispose of this whole action, the Plaintiff ahd the Judge were 

no doubt trying to short .cut what might otherwise be a protracted 

and costly legal wrangle. If that can be done,: it cannot be don~ 

in the manner sought by the Plaintiff and adodted by the Judge. 

fl' I 
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The Plaintiff has sought leave to amend the summons so as 

to seek an order ,pursuant to rule 7 (supra). The Defendant has 

very sensibly agreed to file an affidavit in accordance with that 

rule. 

However, it is necessary to dispose of this appeal. 

Before doing so we would indicate that a search of the Court 

file does not rev ea 1 that the Chief Registrar has heard or 

disposed of the summons fo~ security for costs. It does appear 

that it was at one stage referred by the Ch1ef Registrar to a 

Judge who appeared to refer it back to the Chief Registrar. The 

parties will know where the matter rests at present. All this 

Court wishes to do is (i) indicate that i.t is the Court, ie a 

Judge, that may deal with matters of ordering security to be 

given; (ii) that although the Registrar has power to deal with 

such matters under Order 32 rule 9, there has been no direction 

by the Chief J0siice that the Registrar alone should deal with 

all applications for security for costs; (iii) that if t.be matter. 

of security is currently and technically before the Registrar, 

he has power to refer it to a Judge; · (_iv) that, in the 

circumstances it might be proper for a Judge to deal with the 

application for security as we 11 as the amended summons for 

discovery, and (v) · that it would seem to this Court that 

expedition at least of the amended summons for discovery, would 

be most ap~ropfiate. 

We should also mention that we reject any submission that 

the summons for security has to be dealt with before the matter 
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of discovery. Whether it should be is a matter for any Judge 

dealing with that matter. 

In the result the appeal 1s allowed; 

~~~·· /J !-<..L.tL-R--
i . '-
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Justice Michael Helsham 
President, :Fiji Court of Appeal 

Tikaram 
Judge of Appear 

.... " ,. ..... ' .. · ................. ,; . 
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Justice Gordon Ward 
Justice 6fiApp~~l 
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