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IN THE FIJI COURT OF-APPEAL, 
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BEFORE THE HON JUSTICE MICHAEL M HELSHAM 
:1 . 

PRESIDENT OF THE FIJI COURT OF APPEAL 
. : .- \. ·! n. • t_ 

AND THE HON JUSTICE SIR MOTI TIKARAM 
',I 

RESIDENT JpDGE OF APPEAL 

AND THE HON JUSTICE SIR ARNOLD AMET 

JUDGE OF APPEAL. 

WEDNESDAY THE 10TH DAY OF JUNE 1992 AT 2.15 J?.M .. 

BETWEEN. 

MR V P MISHRA 

DR. SAHU KHAN 

KALYAN 

-and-

HARPALI 

ORDER. 

APPELLANT 

RESPONDENT . 

·.FOR THE APPELLANT 

· FOR' TJIE RESPONDENT 

JUSTICE HELSHAM ~ The Plaintiff/Appellant filed an originating 

summons on the 26th· February 1987. He 

sought an order that-the Defendant.transfer 

into his name, land-in a Native,L~~set the , 

particulars·of which can-be found 1~n the 

affidavit that he swore. in these proceedings 

and the annexures to it. 
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February, 1989 before a Ju.dge of the- /f1-
High Court. Cn the day before, namely, 

the 27th February, 19 89, the defendant, 

mother had sworn an affidavit. 

J..t the hearing en the 28th, the plaintiff 

cbjected to its use on· various grounds. 

Very sensibly the Judge· cut through the legal 

wr~gling end read it. In it, the defendant 

had sworn that she held an equitable interest 

as owner of 50% of the land as a result of 

~n oral agr~ement between herself and the 

gran'.dmcther., which she says, was made by 

mutual agreement between heise 1£, the.grand­

mother and her son (See paragraph 12 of her 

affidavit - page 12 of the Fe cord). 

She claimed that the reason this was not 

reflected in the title, was that the Native 

Land Trust Board would not allav joint . 

owners to be on the title. She claimed that 

her s m, as a result, was :rr..aking a fraudulent 

claim_ and that he had been wrongly taking 

the proceeds fran use of the ·1and for himself. 

The relevant matter at that st age was that 

she ·claimed, and it was argued on her behalf, 

that the matter could not be decided on 

affidavit evid~nce but. should be heard by 
way of oral evidence following the filing of 

. a statement of c1;;im a.71.d statement of defence. 

This was opposed at the hearing. ·The Judge 

· gave a reserved. ce cisi on on 31st March, 

1989. Ee decided to treat the. originating 

summons as a Writ of Sunnnons and made orders 

for the filing of a Statement of Claim and 

Statement of. Defence, a counter-claim, if any, 

within certain tines. lgainst that order 

the son has appealed to this court. 
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He also sought an injimctim ih effect to 
. . . . .. 

rest:ratn the· defendant from. cc.cupying· or 

otheiwise using the .. land. · He supported it 

by an affidavit as I. have said and the facts 

can be si.rmmarise d very shortly. ; , 
; I ,,, 

At the time that these events comm.en ce d, the 

plaintiff's granclmoi:herwas before'the 11th 

September; 1968 the' amer of the land in:. 

question. The plaintiff was .. then .a minor. 

His grandmother wishe·d him to have the land 

when ·he- was twenty-one and it was to be paid 
. . 

fo!· out of the proceeds of cane farmi.ng in 

the·· meantime. The··detai ls of how it was to 

be p aid £or , do n ot matter. 

I 

The process adopted was to transfer the land 

to the ·p1aintiff1 1/'_mcther, the Defendant/ 

Resp_ondent in t~ese proceedings' daughter of 

his grandmother, to be held in trust by her, 

until her son attained twenty-one, then to 

transfer the land to the plaintiff. 

The_ g_ran~other and the. defendant executed 

the . teed dated 11th Septenber 1968 to give 
. ... . , . . ' 

effect t; o this arrangement. It appears. that 

the .1":1Ild was transferred to the defendant 

pursuant to this ag:reemeht . 

.Abeu~ nineteen. or so years late.r, the plaintiff 

commenced these _proceedings seeking _an order 

that his' mother, transfer the land to.him, an 

injuncticn in effect to_ get her off the land 

and an order for ·accounts. He commenced his 

ac~ion by originating sum.mens which is a 

process for determination of disputes· on 

affidavit evidence.·. He.swore the necessary 
' . 

affidavit on 27th Febrruary 19 87. The matter 

first came be fore the High Court on the 27th 

March 19 87. an.d it was stood over by consent. 

Thereafter, it was adj oumed six further times 

before it came on for hearing en the 28th 
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(be ;gramd :is, that,:t.he learned Judge should 

not: ·have received the · .. affidavit of the defendant. 

That.was- a-matter 1 for. 1his discretion and there 

was no wrcng exercise of,it •. Indeed, it was 

the .. only sensible . crurse to be adopted in the 

circumstances be cause.· to do otherwise would 

have rre ant .fu :rthe r -de lay with ex act ly the s arre 

out cane. 

Iri the. h_e a.ring before the learned Judge it was 

claimed that the matter should· not be heard by 

way of 1oral evidence for ·various reasons. Once 

it· is es tab fished that an equitable interest may 

exist in relation to Native Lands then tbat is . . . 

the ·end. of the matter. The re was an allegati en 

of fraud; there was an allegaticn. of an oral 

agreement to whi ~ the plaintiff was a party -

a~ 1 m~tte rs that, if not admi.tted, could not 

be decided on affidavit evidence. 

There were no doubt mixed questions of fact 

~d. lmi concerning acquiescence, the nature 

of ~y equitable interest and whether a trustee 

can obtain in circi.m1Stances such as that alleged 

here, an interest adverse to the cestui que trust. 

0£ course the j u_dge was right in deciding that 

there were legal and factual iss.ues to be tried. 

¥any of the legal issues will have to be <deciced 

as the result of findings made ab out disputed 

questions. of fact. lliless the plaintiff admits 

the allegatic:ns made by the defendant, then 

the matter simply could not proceed on affidavit 

ev:i. dence. 

As a result, the appeal must be dismissed. The 

leamed Ju_dge made no order as to costs. 
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Dr Khan has argued that the cost~ of this . ·, . 

Appeal shruld not be borne by the Appellant. 

The F.espmdent really was the author of all 

the trcuble and had t:he Pespondent acted in 

the wa:y- that was reasonably pranpt a:id 

accurate then a lot of this t roub 1e would 

not have been caused. In the circumstances, 

we ~eel that the proper order is, that there 

be no or de r as t o costs . 

P.J;>peal dismissed. We affirm the order made 

on 31st ·of March by the Judge except that 

the times as spe ci fie d in his lordship's t 
order are to be read,as operating from today. 

No order as to costs to this appeal. 

PFESI IENT 

FIJI COURr OF APPEAL 


