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TUDGMENT OF TIHE COURT

Jay Mati (Appellant in Criminal Appeal No. 1 of 1991) and
Narayan Singh (the Respondent in Criminal Appeal No. 2 of 1991)
were jointly charged with the offence of murdering one Davendra
Putt (husband of Jay Mati) at Nadi between the l1st and 2nd March,
1990. They were tried before Mr Justice Michael Saunders at



Lautoka High Court in January 1991 with the aid of 5 assessors.

In the trial in the High Court Narayan Singh was Accused 1 and

Jay Mati was Accused 2.

It was the prosecution’s case that the 2 accused were lovers
and they planned to kill Dutt so they could live together and
that in pursuance of the plan the 2 accused strangled the victim
with a piece of rope and then hung him by the neck from a mango

tree thus giving the impression of suicide by hanging.

The question of veluntariness of Narayan Singb’s interview
statement to Police which allegedly contained a confession arose
right at the outset of the prosecutions’s case. In asking for

a trial within a trial the Prosecutor said -

"That is my position. If these statements are inadmissible, I cannot

proceed. There are no other issues or evidence sufficient to prove my
" .
case.

Eight prosecution witnesses unrelated to the question of
the challenged statements were heard before +the voir dire
commenced. The objection to the interview statement of Narayan
Singh was based on the ground that it was Obtéined ag a result
of the threats and assaults. However, Mr H. Sharma, counsel for
Narayan Singh and Jay Mati stated - "I do not request that assessors

retire. I want them in Court for both voir dires”.

The learned judge having ruled that the asses&ors can remain
in Court then proceeded to conduct a trial within a trial. He

relied on Ajodha v The State and Other Appeals (1981) 2 All ER

193 for his decision to allow the assessors to remain 1in Court.
But he advised the assessors that they were not to take part in
deciding admissibility or otherwise of the statements. We are

mindful of the fact that the Prosecutor at the crucial stage did

say ~ "Contraversial evidence from now on. Assessors should retire
perhaps”, However, no objection as such was taken to the proposed
course,

At the conclusion of the trial within a trial the trial

Judge ruled that both the interview and the charge statements of
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Narayan Singh were~’inadmissible. Hé,wsaid that the whole
atmosﬁhere and situation of obtaining the Eonfession was suspect
and he found it difficult to believe that.it took six and three
guarter hours to record the interview which can be read in 8

minutes. Further at p.24-5 of the trial record he held -

"I am unable to decide the truth or otherwise of the other allegations
of assault made by Al. I am also unable to say beyond reasonable doubt
that Al’s interview and charged statements were made without any threats
or inducements by the police. All the circumstances suggest otherwise.

I must rule that both'the interview and the'charged gtatements of

n

Al are inadmissable". :

As the prosecutidn had no other evidence to offer the
learned trial judge acquitted the 1st accused in the presence of

the assessors and set him free. It is against this acquittal

that the State has lodged an appeal.

The trial of the second accused, Jay Mati, proceeded after
the acquittal of Narayan Singh. |

The defence also objected +to the admissibility' of her
statement to the Police and the judge again conducted a trial
within a trial in the presence of the assessors but there is no
record to suggest whether the defence counsel was asked whether
he wished the assessors to remain in Court. However, it is a
matter of record that Mr Sharma had earlier gskéd”}hat assessors
remain in Court for both the voir dires. Jay Mé£i’s complaint
was that she was i1ntermittently assaulted by several Police
officers, that her confession was not voluntarily given and
there were fabrications in her statements.: The learned trial
judge disbelieved her and admitted iﬁ evidence both her

interview and charge statements.

After the summing-up all 5 assessorsvexpressed the opinion
that she was not guilty. The learned Jjudge rejected their
‘unanimous opinion and found her guilty as charged. He imposed

on her the mandatory sentence, namely life imprisonment.

Jay Mati has appealed against her conviction on a number of



grounds and we shall refer to them when we deal with her appeal.

It might be convenient to consider the State’s appeal
against the acquittal of Narayan Singh first because Mr
Mataitoga, the learned Director of Public Prosecutions, has
categorically stated that the State’s stand against Jay Mati’s
"appeal against conviction would be same as taken by him in
respect of the State’s appeal against bacquittal of Narayan
Singh. In both cases he submitted that the trial judge erred in
law in holding a voir dire in the presence of the assessors,
and, therefore, +the t;ial was a nullity and a new trial was
called for. He contended that the State’s appeal as well as Jay

Mati's appeal should be allowed and a new trial ordered in the

. interest of justice.

Crxrdminal sppenl No. 2 of 19973
(State v Naravan Siosagin) -

The State has appealed to this Court against Narayan
Singh’s acquittal on a question of law only by virtue of the
newly acquired right of appeal given to it by Section 21(2)(a)

of the Court of Appeal Act (Amendment) Decree 1990, which reads
ag follows:

"(2) The State on a trial held before the High Court may appeal under
this Part to the Court of Appeal-

(a) against the acquittal of any person on any ground of appeal
which involves a question of law alone;...."

The State’s grounds of appeal read as follows:

"1. The only evidence against the accused .(Respondent) was the
admissions made by him to Police Officers in his ‘interview’ and
charge statement made on 30th March 1990. The Judge held a trial
within a trial for the purpose of determining the admissibility
of the sgaid statements in the presence of the five assessors
chosen to hear the case. At the conclusion of the evidence given
on behalf of the prosecution and the defence the Judge ruled the
statements to be inadmissible without giving any reasons
therefor. o

The questions of law upon which this appeal is lodged are:-

(a) The hearing of a trial within trial to determine the

admissibility of the statements of the accused in the presence of
the assessors is contrary to law.
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(b) The trial Judge failed to comply with the mandatory requirements
of Section 155(1) of the Criminal Procedure Code which requires
a Jjudgment to contain the points for determination of the
decision thereon and the reasons for the decision.”

(a) re Conducting a trial within a trial in the presence of the
aASSesSors

. We are satisfied that it has been the normal practice in
Fiji for the High Court judges to conduct a trial within a trial
in the absence of the assessors and to give his ruling in their
absence also. East African éases also indicate that the normal
practice there Wasbto hold a trial within a trial in the absence

of assessors and the East African Court of Appeal regarded the

practice as "desirable".

Needless to say admissibility is an issue of law to be
determined by the judge alone. We, however, recognise that when
adjudicating on admissibility where voluntariness i1s in issue

the judge is both a tribunal of fact and law.

However, doés departure from the normal practice make the
procedure contrary to law? The Director's argument 1is two
pronged - one 1s that the departure makes the trial highly
prejudicial and therefore it is contrary to law and two, that
non-conformity with a settled and recogni§ed practice (which, he

submits, has acquired the status of a rule.,of law) is also

contrary to law.

We are of the view that the practice to hold a trial within
a trisl in the absence of the assessors iswesbentially a device
to safeguard the interests of an accused ﬁerson, i.e. from any
prejudicial effect i1t might have 1if the assessors heard the
evidence given on the voir dire as to the admissibility of the
impugned statement. Similarly their minds could be
pre}udicially affected if they heard the judge’s ruling where he
admits the challenged statement as voluntary. There could be
enormous prejudicial effect if the judge rules the incriminating
evidence as inadmissible and the prosecution nevertheless

proceeds to tender other evidence in an endeavour to secure a

[ i
convictlon. Such was not the case here.
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Let us, therefore, first consider whether there was any
prejudice or unfairness to the Accused Narayan Singh, or to the

State resulting in a substantial miscarriage of justice.

As regards the Accused Narayan Singh, we feel there was no

question of any prejudice or unfairness to him -

(a) because his counsel actually requested +that the
assessors remain in Court as, presumably, it was of
tactical advantage to the defence to do so;

(b) that in any case the impugned statements were ruled

, inadmissible‘ and there was no occasion for the
prejudicial effect to come .into' play because the

assessors did not have to consider the probative value

of the statements;

(c) no other evidence to further the prosecution’'s case

was offered and the accused was acquitted.

As regards the State, we cannot see how they were put at a
.disadvantage or prejudiced. Clearly there is no likelihood that
the judge would have come to a different conclusion had he held
the voir dire in the absence of the assessors. There was no
objection from the prosecution to the proposed procedure and the
Judge Qas not breaching any written law. He did not abdicate
his function - he alone decided the question of admissibility as
a question of law. The assessors played noApafg in it. 1Indeed

he clearly asked them not to participate.

As observed earlier the trial judge relied on the case of

Ajodha v The State (already cited) which in our vieﬁ supports

the course he took. This is a Privy Council case arising from

an appeal from the Court of Appeal of Trinidad and Tobago a
former British Colony. In it their Lopdships (per Lord Bridge)
made the following observations whiéh are relevant to our
circumstances although we have the assessor and not the Jjury

system in this country -
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"Their Lordships would certainly not attempt to lay dokn an exhaustive
code of procedure intended to cover every cont1ngency, but here again
it may be helpful to practitioners 1in: some: jurisdictions where
d1fflcu1t1es seem to have been encountered if they indicate their
understanding of the appropriate procedure 1n &4 number of not uncommon
situations. :

1. In the normal gituation which arises at the vast maJorlty of
trials where the admissibility of a confess1on statement is to be
challenged, defending counsel will notify prosecut1ng coungel that an
objection to sadwmissibility is to be ra19ed prosecutlng coundgel will
not mention the statement in his open1ng to the! jury, ahd at the
‘appropriate time the judge will conduct a trial ‘on the voir dire to
‘decide on the admissibility of the statement;. tbls will normally be in
the absence of the jury, but only at the request of with the consent of
the defence: see B v Anderson (1929) 21 Cr App R 178

2. - Though the case for the defence raises an issue as to the
voluntariness of “a statement -in accordance ‘kith the pr1n01p1es
indicated earlier in this judgment, delfending, counsel may for tactical
reasons prefer that the evidence bearing on that' igsue be heard before
the jury, with a 51ngle cross-examination of the witnesses on both
sides, even though this means that the Jury'hear the impugned statement
whether admissible or not. If the defence adopts this tactic, it will
be open to defending counsel to submit at the close of the evidence
that, if the judge doubts the voluntariness of the statement, he should
direct the jury to dlsregnrd it, or, if the statement is esgential to
sustain the prosecutlon case, direct an acqu1tt31 Even in the absence
of such a submission, if the judge himself forms the view that the
voluntariness 'of the statement is in doubt, he Sbould take the like
action proprio motu.

3. It may sometimes happen that the accused blmself will raise for
the first time when giving evidence an issue as to the voluntariness of
a statement already put in evidence by the prosecution. Here it will
be a matter in the discretion of the trial judge whether to require
relevant prosection witnesses to be recalled for further cross—
examination. If he does so, the issue of vdluntariness should be dealt
with in the same mdnner as indicated in para 2 above. »

4. . Particular difficulties may arise in the trial of an
unrepresented defendant, when the judge must, of course, be especidlly
vigilant to ensure a fair trial. No rules can be *31d down, but it may
be prudent, if ‘the judge has any reason to suppose ﬁhat the voluntary
character of a statement proposed to be put 1in- ev;dence by the
prosecution is likely to be in issue, that he should speak to the
defendant before:the trial begins and explain’ his rights in the
matter.” (See from g on page 202 to c on' page 203.)

For our purposes the most important part of the above

quotation is contained in paragraph 1 where their Lordships

say -~ "and at the appropriate time the judge will conduct a
trial on the voir dire to decide on the ddmissibility of the
statement; this will normally be in the absence of the jury, but

only at the request’ or with the consenL of the defence' see R v

Anderson (1929) 21 Cr App R 178".
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It will be useful to bear in mlnd that until FlJl was
declared a Republlc in 1987 Privy Coun01l de01s1ons constltuted
the hlghest Jud1c1al authorlty for the F1j1 Courts.*"

Withfrespect we are unable to agree With the Director’s

submission‘that Ajodha’'s case can be: dlstlngulshed from the

instant case. because in Ajodha's case dm1551b111ty issue arose

not:. becaUSe of any suggestlon of 1nvoluntar1ness dUe. to
duress, oppre351on, etc. “but whether the 51gnature at the bottom
of the statement belongs to accused’. ,We note that AJodha had
contended throughout 'in his trial that he ‘was threatened and
beaten by the Pollce into signing a preprepared ‘statement
Their Lordshlp therefore held that '1f,the‘voluntarykcharacterv
of the 51gnature 'is challenged, this inévitably puts in 1ssue
the Voluntary character of the statement 1tself" ~  (See h at
p.200.) " ’ !

We are not petrsuaded that what the ttidi;judge did in this
case Waebin.fact contrary to law resultihg in a ﬁistrial or a
nullity which calls for a new trial;;\TLis is not teusuggest‘
what happened was not contrary to normelépractice in Fiji. On
the other hand no written law had been breached ahd thete is no
authoritetive Court decision to say that to{holdﬁa trial within
a trial in the presence of the asseséoféfaﬁ the‘reqUest of the
defence 1is contrary‘to law and must in}every case inevitably
result ie a mistfialvcalling for a tfigl;aexnovo. | On the
contrary the trial judge cannot be critieiSed for relying on the

Privy Council decision and guidelinés in the Ajodha case.

However, this does‘hot prevent us froﬁ enquiring if in fact a
substéntial miscarriage of justice occUrfed.} This we have done.
We are satisfied that on the particular;feets of this case no
substantial miscarriage of justice has feéﬁited We, therefore;
dismiss the first limb . of the State’s appeal agalnst acqu1ttal
of Narayan Slngh

(b)  re Failure to comply with Section 155 of ‘the C.P.C

We now turn to the second limb of the State s appeal namely
that the trial Judge failed to comply w1th the "mandatory"

1
k
K
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requirements of Segction 155(1) of thevbylminal.Procedufe Cede_
which reduires a jddgment to contélni,the Ep‘oi';ril;cs_ for
determination of the decision thereon and ﬁhe reasohs‘fof the
decision. = : i'. .

The relevant parts of Section 155 of ihe -C. P C read’ as
follows'~ - v ‘ ¥ '

i i o T

, : 1o Cl : :
"155.~(1) Every such. judgment shall, except 4as otherwise expréssly
provided by this Code, be written by the pres1d1ng officer of the court
in English, and shall contain the point or; points for determ1nat1on,
the decision thereon:and the reasons for the de01s1on, and shdll be

dated and s1gned by the presiding officer in open court at the tlme of
pronouncing it: »

Provided ~~~~~~

(3) ‘In the case of an acquittal the Judgment shall stafe the

offence of which the accused person is acqu1tted and shall dlrect that
he be set at liberty." :

In dealing with this aspect of the appeel we are proceeding
on the basis that, the Director is not Complaining about any
alleged failure en the part of the Judge to comply with
subsection (3) of Section 155 of the C P C. Weé shall,

therefore; confine ourselves to the follow1ng alleged

om1551ons -

( 1) failure to state the point or points for determination

-of the decision;

(ii) failure to give reasons fof’th%ldeéislbn.

It is true that no separate Judgmeht was wrltten by the
trial judge for the acquittal. But he dld dellver é written
ruling giving his reasons why he wasi nqt ‘admitting the 2
statements in question. Thereupon”thelP}osecuﬁion stated that
it had no further evidence against Al. ;The juage then said -
"In thaf base, Assessors, I direct tbat Ai shall be ach1tted.v
and be set at 11berty It will be recalled that all thls took

place in open Courf in the presence of the assessors although

they were not participating on the volilr dlre
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It w1ll also be recalled that rlght at theioutset the

Prosecutlon had made 1ts position clear namely that 1f the

statements are 1nadmlss1ble it cannot proceed because 1t had no'

"other 1ssues or ev1dence sufficient to prove 1ts case'

There are two reported High Court dec151ons in FlJl in both
of which 1t was held that failure to strlctly comply' with the
prov131ons of Sectlon 156 of the C.P.C. was not fatal and that
since no mlscarrlage of justice had occurred 1n the Maglstrates

Court theiprov1so 'to Section 325 of the same Code would be
applied. ‘ ' ’ : . ?, !

The flrst case is that of Ram Daval v Reglnam 7 FLR 25 1n

which  the trial magistrate had falled. to use the word -

"convicted" /and had also failed to specify the offence of which
and the sectlon under which he had conv1cted the Appellant

[

The second case was that of Hasah Raja. v ReginamAiO FLR i,

In this apéeal the then Acting Chief Justice Hammett held -

"That by his reference to the charge the mag]strate had madé” plain the
section under which the appellant was conv1cted; and the date of the
Judgment wds ascertainable from the record of the case. Failire to
comply str1ct1y with section 155 of the Cr1m1na1 Procedure Code had

therefore occasiohed no miscarriage of justice ﬁbatever and the proviso
to section 325 of the Code would be applied.” .

Although both of these were ‘conviction’ c?sesvand'élthcugh
they were High Court decisions we are of the‘bpiniOE that the

same principles apply to the present appeal ihvolving‘acguittal.

It is true that the trial judge did not'sét'out the points
‘for determlnatlon ‘nor did he in so many words glve the reasons

for the acquittal. We, however, feel these are curable defects

- and hold that the fallure to strictly comply with Sectlon 165(1)
of the C.P. C

did not occasion any miscarriage of Justlce at
all. : B

The - p01nts';for determination and theé | reasons 'forv‘the‘

acqu1ttal are patently clear once the only. evidence on whlch a

i



convicfiop eould‘be;founded is excluded;eeéidadmlselble.: There
was nothiﬁg left for trial to proceed wlthif§What the trial .
Judge dld in effect was to withdraw the case*from the asSessors
and acqu1t Narayan Singh of the only offence charged We
therefore have no he51tat10n in applylng the prov1so to Section

23 of thes Court of 'Appeal Act as repealed ahd replaced by the
Court of Appeal Act (Amendment) Decree 1990

LIt follows that the second limb of the State s appeal must
also fail. ) '

As we have held /that' the” trial wes -ﬁdt a nullity the

question of ordering a new trial does notwafiSe.

In thé final outcome therefore the Sfate’s appeal against
acqulttal ‘'of Narayan Slngh in Criminal Appeal No. 2 of 1991 is

dlsmlssed

re Criminal Appesal No. 1 of 1991 - Jay Mati:? The State

"The follow1ng .grounds of appeal agalnst conv1ct10n have .

been lodged on behalf of the Appellant Jay Matl'

"1, THAY’tbe learned trial Judge falled to conszder Med1cal ev1dence
of Dr Gounder which states that the death iof ' ‘Davendra Dutt was no
different from death cdused by hanging and. erred in fact in concluding
that the Appe]lant had murdered the deceased :

2. _THAT the learned trial Judge erred 1ni1aw ln'fhillng to censider
other police improprieties raised by the Appellant at her trial dnd

confined his finding to the fact that the: pol1ce officerg had not
fhbrlcated the evidence.

3. THAT the learned trial Judge erred in law 1n falllng to consider

whether or not the confessions allegedly made by the Appellant to the
police were made voluntarily. , i

4. THAT the learned trial Judge erred in 1aw in failing to consider
that tbe effect of caution given by the police off1cer under the Judges -

rules. may have waned when the Appellant made the alleged confesgsion
1ncr1m1nat1ng berself

5, THAT whilst admission of accused’s confeselon ig a matter of law,
Welght and rellablllty of the confession is a quest1on of fact and the
assessors hav1ng tbe advantage of s1tt1ng tbroughout the "trlal Hlthln
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tridl" gave no weight and placed no reliaollltfkon the Appellant 8

confesslon obtalned by the police and returned an Unanimous oplnlon of .

not gu1lty and the learned trial Judge erred in law 1n over—rullng the
oplnlon of the assessors e

6;»5' THAT the prosecutlon case throughout was that the Appellant and :
one Narayan Sjngb Jointly murdered Davendra.Dutt and the learned trial
Judge erred in law and in fact in failing to consider that there wig no

evidence of joint participation by Narayan Singh in the alleged murder
of Davendra Dutt. :

7. " THAT the Appellant s behaviour uporn . f1nd1ng her husband hanglng

from a tree kWas a question of fact canvassed before the assessors and
the learned trial Judge erred in fact’ in ' wrongly finding = the

Appellant s behav1our as a ground for the‘Appellant s conviction.

I3

8. THAT the dec1s1on of the learned tr1&1 Judge in conv1ct1ng the
Appellant and . over-ruling the unanimous opinion.of the five assessors ,
was unreasonable and against the weight of ev1dence adduced at the

trlal. i

For’fhe reasons given in our Judgment in respedt of the
State’s appeal agalnst Narayan Singh (No: Z of 1991) we hold
that the trlal of Jay Mati was also not solely by reason of the
presence 6f the-assessors at the trial wrthln a trial a mistrial
or a nulllty Whilst there was an irregularity there was no
mlscarrlage of JUSthe because all the assessors expressed the
oplnlon that the accused was not gullty. Therefore, the

questlon of orderlng a retrial on that' ground alone does not
arise. '

As learned 'counsel for the Appellant Jay Mati; made
reference to a substantlal part of the- Judge s summlng up 1t

will be useful to quote the whole of summlng up before we deal
w1th the grounds of appeal

 SUMMING UP

The Accuged was. charged Jointly with Nhrayan S1ngh Wlth the
nurder of her husband Davendra Dutt. o

As_p01nted out by the State Prosecutor, the only'ev1dence agalnst
each was the record of interview and charged statement

It must be clear to you all that the main thrust of the defence
would be to exclude these statements, and in' the case of Nhrayan.
' Slngh the Court held that it was not safisfied with the mariner

in Wblch they had been obtained, and by' law, he must be
acqu1tted ; .

i g l
i ) . i
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The evidence againstiAccused is her recorded 1nterv1ew, questlon
and answer,ﬂand her' charged statement. ‘In each she sets out
clearly how and why. she murdered her husband Whether she did 1t -
with Narayan Singh'or not, is now 1rre1evant. ‘You must dec1de,
beyond reasonable doubt, whether her answers and her stitement
tell the truth. 'If you de01de that they do, she is gullty. If

you have any reasonable doubt that they do, you should find her
not gu1lty ‘

The post mortem report said "Asphyxia due to hanglng . The
doctor concerned could not possibly have hnown what  caiised the
: asphyXJa I eVldence, another doctor also sald asphyx1a due to
’ hanglng but he Was readlng the report. },

\
v,

He then sald "Obstructlon to airways' and that the constriction
was usually below the' .trachea, but not 1n thls case, s5o.. you
should examiné the sketch plan which should tell you whether the
deceased hanged himself or mot. You will note that the dead man
was: 5’2’ 'tall and from his neck was 4’ of’ rope. -This was
attached to 'a: lower branch which was 6’2" above the ground If
you 1mag1ne the man stand1ng’perpend1cular1y'below the branch, on
the ground, jyou W111 realise that there is 3’ of extra rope
between him and the branch, and by no stretch of the 1mag1nat10n
could his head have been 3’ in length 86 there is no "drop".

To hang himself, he would need to fall and stop Wlthout touching
the ground

He could hot do'this, and the last two photographs taken of the
dead man as he was found, show clearly that he could not have
hung in the air. - His body is on the ground from the Walst down.
In fact, he: appears to be sitting.

So I suggest that the evidence clearly shows he d1d not hang
hlmself.‘

Then there is the reaction of Accused upon finding'her husband‘in
that position under the mango tree. I’ emphdsise, 1in that
position. khat would you have expected a wife with a loving
husband to have done on seeing him in that pOSJfron? ¥ould she

have rushed to hiim to hold him up and to seé what 15 the matter?
or would she have come "not too close’ and when he did not answer
her gquestion, take her young daughter and go: to. her neighbour’s

house with a report that her husband had hanged ‘hinself? .

Now I turn to ‘the Statements o “’

As defence counsel has said, you must de01de the rellablllty of
their: contents. The Accused, giving ev1dence, :said that the
answers to the questlons in the interview' were made up by the
officer recordlng the intervier. But thlS officer was hever
challenged on. this point. It was never put to him that he mide
up the . answers, the challenge was that Acciised wag forced to make
the statement as a result of threats. Can 1it:be' that only at
this last M1nute, Whllst giving ev1dence, did Accused decide to
say that the answers, were false, or d1d she know all ‘dlong that
the answers were false? You must cons1der these polnts.
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! “\,

Accused then went on. to say that perhaps sone answers were recorded

correctly'as she gave them, that is the answers concernlng her marr1ed
life: and ber chlldren ‘ R B

You are a110Wed to consider both statements a.s a W},IOJG.;. to
consider the number of questions, and whether the answers dccord .

with questions. You can also consider the statements separately.-
You should con51der the demeanour of the Accused in the witness
box, and decide in your own minds whether sbe told the truth to -
the Court, or told. the truth in her 1nterv1ew “and subsequent
cbarged statement. :If there is any reasonable doubt in your
minds ‘either way; “Acécused is entitled toi I the benefit of . that
doubt and you must fﬁnd her not guilty. t Ea 2

! P 8 ‘ | N ¥

Youi eacb give your own indidividual op1n10n as to her gU1lt or 3
not. ) B o

. .
ol

We now. proceed to deal with the grounds of appeal as. argued
by Mr Harlsh Sharma i , ‘ﬂ"

B ) - ; |
i . R . H

Ground 1 ' ‘ t

This ground deals with the medlcal ev1dence Mr Sharma:
pointed out that Dr Prasad who conducted the whole of the
aultopsy ontthe deceased was not avallable,-and so Dr Dhanna
Gounder gave ev1dence on the contents of autopsy report made by
Dr Prasad.? This report clearly stated that "eausé of death ias
wﬂmyxhzdmetohamﬂng . Ahd yet, complalned Mr Sharmaiuthe iearned
judge took“upon himself to reconstructj the SCene‘ where the
deceased was found Vlrtually in a s1tt1ng p051tlon with & rope
around hls neck and the top end tied tol a mango tree. It wds
" the proschtlon case that the deceased was,strangled w1th the
rope and that he could hot have hung hlmself For soine reason
the rope in questlon was never produced 1n Court. There is no
doubt that the scene as reconstruced byithe trial Jjudge in his
summing- up (see paragraphs 5 to 8) supported the prosecutlon

case whereas the defence case was that as far as Jay’ Matl was

concerned the deceased had hung hlmself As theésUmmlhg -up
clearly shows, the - Judge did suggest. to the assessors that the
"evidence clearly shOWS he did not hang hlmself" Mr . Sharma

also poirted out that 1n order to support hlS theory the trlaL
judge used the words "but not in thls-case; 4n the summlng up

.Put they_are notvtokbe found in the med{cal ev1dence anywhere{
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We are not sure whether the Doctor is alleged to have made that
observatlon or whether 1t is the Jjudge' s comment But we are

sure that those words do not appear in the Doctor s evidence not
do they appear in the post-mortem report

i Mr Sharma complalned that the trial record 1s very deflclent
and notes are very cryptlc -and sometlme; very hard to follow.
He p01nted out that not a word of his or the prosecutlon address
appear on the record although he says he addressed the Court for
at least half an hour The Director of Phbllc Prosecutlons was
constralned to agree ‘Wwith " Mr Sharma ;about the genetral
unsatlsfactory state’ of the trlal record We agree that the
state of the record leaves much to be des1red ’For.instance,vwe
note that the names and occupations of the assessors were also
not .recorded when sworn-in. We feel that 1t is absolutely
desirahle:that the hames and occupatlons.ofbthe assessors should
be noted:ih_the trial record at the timeéthe&lare sworn-in. The
assessors are. an ihtegral part of the'trial;Court. The Cotirt

records should also reveal their presence or absences wherever

relevant. :
i !

All in all the medical evidence, as@recorded, is at best’
equivocal and yet; from the material befpre.ds,'it,appears'that
a strained constrUCtion was put onlfit 'ln favour of the
prosectution. ' o

Grounds 2; 3, 4, 5, and 8

Mr Sharma. dedlt with grounds 2, 3;;andt4 together. The
thrust of his arguﬁent was that the cohfesSloh which was the‘
sole basis of the Appellant’s convictioh?ought;not‘to_have been
admitted in evidence ‘and if admitted dughtzhot to;have been
relied on in the absence of any supportlng ev1dence. He argued

that there was no proper basis for reJectlng the vunanimoua

verdict of the assessors., In fact we propose to examine grounds

2, 3, 4; 5, 7 and 8 together -lthey éoverlap and | re‘

interrelated. The confe581on is- alleged to have been - contalhed

;i'
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in the. Appellant s ‘caution interview statement (Ex 4A) recorded .

by D/Cpl 183 Davendra Vijay and her charge statement (Ex GA)‘ﬂ

recorded by PC 1322 Imtiaz Mohammed.

Police Statlon Non 1 30/3/90.. The defencev obJected to the

admis51b111ty of both “these statements

assault; oppresslon and fabrication and a trlal w1th1n a trlald

was held 1n the presence of the assessors As already pointed

out the- trlal Judge ruled these statements to ‘be voluntary and

s0 admltted them Slnce the judge's rullng has been attacked on

several grounds 1t w1ll be helpful to reproduoe here the' rullng‘
in toto -

]

"RULING
: of previous Al’s statement apply equal]y for AZ.

1 There are however, very d1fferent facts
, AZ came to Police Station Voluntarlly with her mother.

They'were shown to his room by Inspe. Chandra and she makes

" no allegatlons against him or: agalnst tbe officer ¥ho
‘ recorded the interview. ;

Insp. Chandra was present throughout the interview and he

denies that any assault took place on. 42 either by himself -
or anyone else.

: Insb. Chandra struck me as being a trnthfui ‘witness and I .
j:'accept his evidence entirely. : This is important because A2

alleges that she was assaulted 1nterm1ttend1y by the other :

3 police officers throughout tbe time sbe gave her

‘1nterv1ew record.

- She ‘says they came across from tbe bure, Where they were
‘1nterV1eW1ng Al, and beat her. ‘

I db hot believe her. I believe’InspQ Chandra.
ﬂThe other. accusations by A2 are of assaults by 5 or 6
po]1cemen, including the 3 who gave evidence, 'that is cpl
Arun Kumar, Sgt Adi Sen and PC' Raj Kumar, prior to her
“go1ng to the shed to give the 1nterV1eW record

H

‘Sbe also made immediate complalnt to the Nad1 thlstrate

and - Was ‘examined by the dbctor, Wbo could not find any

'1nJurles.,

I be11eve the police officers. I'do not belleVe~thattA2 ig
‘telllng the truth or any part of the truth. The time taker
Lo ~to record her interview has been expia1ned satlsfactorlly‘
.. .and I' am satisfied that she gave ‘the answers to the

-hlnterV1eW Voluntarlly, without fear of tbreats or hope of
ffﬁvours.f :

Both were recorded at: Nadlf

“on the Erounds of .

the pr1n01ples enunciated in respect of the ddmissibility

S

DU |
CRRNERA - SR
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; ‘I rule that the 1nterv1ew record &nd charge statemerit of'AZ
g _are admissible. " :

The first point that Mr Sharma made'aboht this ruling Was
that the trial Jjudge misdirected himself on a certain vital
evidenciary matter when he said - o

~ "They were shown to his room by Inspe. Chandra 4dnid she makes no
: allegatlons agalnst him or against the offlcer who recorded the
1nterV1eW.

Mr Sharma flrst drew our attentlon to D/Insp Sushil -
Chandra’s cross examlnatlon at p.25 of the record where he first
says, 1nter alla,."Deny she was held by hair and dumped on the
floor" and later says - "Deny a cleanlng stlck was p01nted at

corner of the eye and she was told to say What I Wanted or she
would befshot

We then note that in her examination in chief on the voir

dire the Appellant is recorded at p.29 as having said as
follows:

'Class 3 eduction.
I do not uhderstand_Ehglish.
Day I was charged I came to Nadi Police Statioh by myself.

I met Inspector sushil Chandra who took me upstalrs and told me to 8it
there

Then]I was taken by W.P.C. to the bure. :Ali bolice sitting there I
sait.in centre. Then all police assdulted me. 'They made me fall down
and they assaulted me. On my neck and on my‘llps There was a F&Jlan

P.C.' there who tried to protect me and told them not to assaul me.
Then they assaulted me further. Raj Kumar and cpl.

Arun and the PC from Lautoka, Adi Sen all attacked me.

Trwo held my hands and Cpl Arun pushed a cloth i gy mouth and said "if
you-don't tell anything we shall contlnue ‘to push this cloth."

Adi Sen pushed a stick in my eyes and told me to tell everything
otherWJSe he would poke my eyes. ’

;E
f‘Then I was’ taken to a small hut near the bure " That ig where I wasg
1nterv1ewed ' : o
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| While I was 1nterv1ewed Adi Sen and Kumar were abu51ng wme. The The

other went away and came back again. I made the statements because
they assaulted me. ' :

H
i

I complained to Nadi Magistrate. I told hlm 6 PCs assaulted ne and
s1tt1ng on the bench they attacked me.

I Went-to thl bospltal. !

In cross examlnatlon the Appellant also said "They

[

assaul ted me

We are of the view that the defence case was sufficiently

put both By way of cross-examination énd in the -Appellant’'s

evidence. Unlike the police she 1is not trained in givinhg
evidence She cannot be expected to 1dent1fy each officer by
name nor can "she be expected to produce hny eye w1tnesses In
short, theﬁcontest is very uneven. Beerlngwln mlnd that the

recording df the evidence is, at places,%patently sketchy we are -

left 1in ccnsiderable doubt whether the defence case received
fair tredtment especially in the llght of the alleged

mlsdlrectlon as to Appellant’s evidence ! on the voir dire.

We are also not sure whether the trial'judge fell into the
error of Judglng credibility solely on the ba51s of demeanotr.

It is not in dlspute that the Appellant is a person of very

limited educatlon She was alone in strange company siirrounded
by men ofjauthorlty. The interview alone,tcok over 7 hours
during which time 179 questions were put to her. -'She also made

a complaint of assault to a Magistrate at the firstddpportunity.

We ’alsovvnote ‘that notwithstandinéﬁ the peremptory and

-emphatic terms 1n which the judge reJected the. Appellant’s

evidence as untruthful in the presence of the 5 dssessors, they

nevertheless took only 15 minutes after the summing-up to
unanlmously express the opinion that the accused was not gu1lty.
(See grounds 5 and 8.) And this they did inspite of the Judge_s
suggestion that the deceased could not have died from hanging’

and inspite ‘of:fthe judge’s inference that  the ‘Appellant’'s

reaction upon seeing the dead body of her husband waslnct
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lbonslstent w1th innocence. Can we escape the 1nference that the )
assessors . as Judges of fact and credlbllity could place no ‘t
weight and rellablllty on the confes51on iand hence had - ho -
he51tat10n in comlng to the view that the prosecutlon had falled
to satlsfy them beyond reasonable doubt that ‘she was: gullty ;a8
charged? We are daware that in our assessor system of~tr1al the
trial Judge is the ultlmate ‘adjudicator of both fact and law and
that under our: Cr1m1nal Procedure Code he is: not bound to accept
'the op1nlon of the assessors. We also note that he has glven
his reasons for reJectlng the assessors oplnlon but we cannot
rule out the pos51b111ty that. the trial judge hav1ng pronounced :
on the v01r dlre held in the 'presence  of. the assessors h1s:j
emphatic adverse‘v1ew of the Appellant’s credlblllty that he
found it difficult to come to another viewbat:the conclusion of
the trlal _proper: or. at least to give her the benefit of anyéw
idouot. It will be recalled that on thé voir dire, he stated T
inter alla - "I believe the police offlcers I do not bellevegf

that 42. is telllng the truth or any pdrt of the truth” (our‘

underlining). The following quotation from this Court’s Judgmenté

in Ganga Ram & Another v R. in Criminal Appeal No. 46 of 1983 is
apposite: . ’

"However in the trial within a trial situation in criminal cases, it is:
sometlmes inevitable that a Judge will be obliged to take an adverse
view of the.accused person’s credibility at a ‘stage part-way through a
trlal the pronouncement of his ruling will; of necessity, disclose'
that fact.v Hence the need for particular -restraint at that stage.%
This is. especially so in the assessor 8ystem as it prevails in this'

country, for the Judge is part of, 1ndeed may be the ultimate, fact~!
finding. trlbunal : : '

In view. of the conclusion we have come to we do not find it
necessary to deal with ground 6 of the Appeali . As we are '
fempowered to deal w1th this appeal 'by wdy “of rehédring" 'andy
i draw 1nferences from established or uncontested facts, we have:
come ‘to the clear- ‘conclusion, after hav1ng rev1eWed the whole of
the evidence, that the Appellant’s case did not receive falr
treatment and evaluatlon either on the voir dire or in the
isummlng p. Further, we are of the view that in the particular

circumstances of this case the learned Judge ought5not to havex

[
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rejected: the unan1moUs opinion of the 6. assessors, whom he had
advised ~4'If there is any reasonable doubt in your mirids either
way, AccUsed is entitled to the beneflt of ﬁbat doubt and you
must find her nof'guilty ’ This is oreoisely what thé&wdid

There is no suggestlon in the learned Judge s ‘judgment that the

opinion of the assessors is perverse or even unreasonable

We are also of the view that where prosecution relies
entirely on challenged confession made 1n the . presence of pollce
officers after lengthy questioning it 1s de51rable to exercise
cons1derable cautlon be'fore conv1ct1ng ; The need for such

caution becomes extreme if all the assessors are of . the view

that the accused 1s not gullty notw1thstand1ng the admission of
the challenged confess1on : ’

The cﬂmulati#e’effect is that we are unable to hold that no
substantiai miscarriage of justice has’ occurted in this case.
The Appellantr is, therefore, to have the . benefit of any
reasonable doubt.

In dealing with determination of aﬁpéals and application of

the proviso as they exist in England Archbold (43rd Ed) in para
7-9a at page 939 says - ' T ' '

‘In any given trial, there may have been an irregularity, but not
one which the Court of Appeal deems to have been "material' when
considered in isolation——--. There may dlso have been 4 Hrong
decision of a question of law, but agaln, ~con51dered in
isolation, not one which would demand that the Judgment of the
court of trial be set aside-—---. Takeh together, however, they
may combine to render a conviction unsafe or unsatisfactory
b

We have adopted the same 1line of"‘approach"here as in

Archbold in regard to our own prov151ons and are of the opinion

'that in view of our finding the appllcatlon of the proviso 1is

not called for. Nor are we persuaded that the interests of

justice require ordering of a new trial.
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Consequently, we allow the appeal, gquash the conviction and

direct that a verdict of acquittal be entered in lieu thereof.

The Appellant Jay Mati is to be set free.

1
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