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JUDGMENT OF' THE COU:R'.;!: 

Jay Mati (Appellant in Criminal Appeal No. i of 1991) and 

Narayan Singh (the Respondent in Criminal Appeal No. 2 of 1991) 

were jointly charged with the offence of murdering one Davendra 

Dutt (husband of Jay Mati) at Nadi between lhe 1st and 2nd March, 

1990. They were tried before Mr Justice Michael Saunders at 
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Lautoka High Court in January 1991 with the aid of 5 assessors. 

In the trial in the High Court Narayan Singh was Accused 1 and 

Jay Mati was Accused 2. 

It was the prosecution's case that the 2 accused were lovers 
I 

and they planned to kill Dutt so they could live together and 

that in pursuance of the plan the 2 accused strangled the victim 

with a piece of rope and then hung him by the neck from a mango 

tree thus giving the impression of suicide by hanging. 

The question of voluntariness of Narayan Singh's interview 
' -

statement to Police which allegedly contaihed a confession arose 

right at the outset of the prosecutions's case. 

a trial within a trial the Prosecutor said -

In asking for 

"That is my position. If these statements are inadmissible, I cannot 
proceed. There a.re no other issues or evidence sufficient to prove my 
case. " 

Eight prosecution witnesses unrelated to the question of 

the challenged statements were heard before the voir dire 

commenced. The objection to the interview statement of Narayan 

Singh was based on the ground _that it was obtained a~ a result 

of the threats and assaults. However, Mr H. Sharma, counsel for 

Narayan Singh and Jay Mati stated - "I do not request that assessors 

retire. I want them in Court for both voir dires". 

The learned judge having ruled that the asses§ors can remain 

in Court then proceeded to conduct a trikl within a trial. He 

relied on A.iodha v The State and Other Appeals (1981) 2 All ER 

193 for his decision to allow the assessors to remain in Court. 

But he advised the assessors that they were not to take part in 

deciding admissibility or otherwise of the statements. We are 

mindful of the fact that the Prosecutor at the crucial stage did 

say "Contraversial evidence from now on. Assessors should retire 

perhaps", However, no objection as such was taken to the proposed 

course. 

At the conclusion of the trial within a trial the trial 

judge ruled that both the interview and the charge statements of 
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Narayan Singh were inadmissible. He .. ,said that the whole 

atmosphere and situation of obtaining the confession was suspect 

and he found it difficult to believe that.it took six and three 

quarter hours to record the interview which can be read in 8 

minutes. Further at p.24-5 of the trial record he held -

"I 8111 unable to decide the truth or otherwise of th<:!_, other allegations 
of assault ma.de by Al. I am also unable to say beyond reasonable doubt 
that Al's interview and charged statements were made without a.ny threats 
or inducements by the police. All the circumstances suggest otherwise. 

I must rule that both 1 the interview and the charged statements of 
Al are inadmissable". 

As the prosecution had no other evidence to of fer the 

learned trial judge acquitted the 1st accused in the presence of 

the assessors and set him free. It is against this acquittal 

that the State has lodged an appeal. 

Th~ trial of the second accused, Jay Mati, proceeded after 

the acquittal of Narayan Singh. 

The defence also objected to the admissibility of her 

statement to the Poli6e and the judge again conducted a trial 

within a trial in the presence of the assessots but there is no 

record to suggest whether the defence counsel was asked whether 

he wished the assessors to remain in Court. However, it is a 

~ matter of record that Mr Sharma had earlier askid that assessors 

remain in Court for both the voir dires. Jay Mati's complaint 
-

was that she was intermittently assaulted by several Pol ice 

officers, that her confession was not voluntarily given and 

there were fabrications in her statements. The learned trial 

judge disbelieved her and admitted in evidence both her 

interview and charge statements. 

After the summing-up all 5 assessors expressed the opinion 

that she was not guilty. The learned judge rejected their 

unanimous opinion and found her guilty as charged. He imposed 

on her the mandatory sentence, namely life imprisonment. 

\ 
Jay Mati has appealed against her conviction on a .number of 
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grounds and we shall refer to them when we deal with her appeal. 

It inight be convenient to consider the State's appeal 

against the acquittal of Narayan Singh 

Matai toga, the learned Director of Public 

categorically staled that the State's stand 

appeal against conviction would be same as 

first because Mr 

Prosecutions, has 

against Jay Mati's 

taken by him in 

respect of the State's appeal against acquittal of Narayan 

Singh. In both cases he submitted that the trial judge erred in 

law in holding a voir dire in the presence of the assessors, 

and, therefore, the t~ial was a nullity and a new trial was 

called for. He contended that the State's appeal as well as Jay 

Mati's appeal should be allowed and a new trial ordered in the 

interest of justice. 

Cr~m~n~i Appe,~1 N~- 2 0£ 1991 
( st.a.. tee v- Na...E:_a,y:a_n s :l,ru:d-.. l 

The State has appealed to this Court against Narayan 

Singh's acquittal on a question of law only by virtue of the 

newly acquired right of appeal given to it by Section 21(2)(a) 

of the Court of Appeal Act (Amendment) Decree 1990, which reads 

as follows: 

"(2) The St.ate on a. trial held before the High Court ma.y appeal under 
this Part to the Court of Appeal-

(a) aga.inst the acqui tta.1 of a.ny person on a.ny ground of appeal 
which involves a question of law alone;.•''•." 

The State's grounds of appeal read as follows: 

"1. The only evidence against the accused (Respondent) was the 
admissions made by him to Police Officers in his rinterview' and 
charge statement ma.de on 30th Ma.rch 1990. The Judge held a trial 
within .a trial for the purpose of determining the admissibility 
of the said statements in the presence of the five assessors 
chosen to hear the case. At the conclusion of the evidence given 
on behalf of the prosecution and the defence the Judge ruled the 
statements to be inadmissible without giving any reasons 
therefor. 

The questions of law upon which this appeal is lodged a.re:-
(a.) The hearing of a trial within. trial to determine the 

admissibility of the statements of tl1e acci1sed in the presence of 
the a.ssessors is contrary to law. 
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(b} The trial Judge failed to comply witfi the ma.ndatory requirements 
of Section 155(1) of the Criminal Procedure Code which requires 
a judgment to contain the points for determination of the 
decision thereon and the reasons for the decision." 

(a) re Conducting a trial within a trial in the presence of the 
assessors 

We are satisfied that it has been the normal practice in 

Fiji for the High Court judges to conduct a trial within a trial 

in the absence of the fssessors and to give his ruling in their 

absence also. East African cas~s also indicate that the normal 

practice there was to hold a trial within a trial in the absence 

of assessors and the East African Court of Appeal regarded the 

practice as "desirable". 

Needless to say admissibility is an issue of law to be 

determined by the judge alone. We, however, recognise that when 

adjudibating on admissibility where voluntariness 1s in issue 

the judge is both a tribunal of fact and law. 

However, does departure from the normal practice make the 

procedure contrary to law? The Director's argument is two 

pronged one is that the departure makes thE::? trial highly 

prejudicial and therefore it is contrary to law and two, that 

non-conformity with a settled and recognised practice (which, he 

submits, has acquired the status of a rule. of law) is also 

contrary to law. 

We are of the view that the practice to hold a trial within 

a trial in the absence of the assessors is es~entially a device 

to safeguard the interests of an accused person, i.e. from any 

prejudicial effect it might have if the assessors heard the 

evidenc~ given oh the voir dire as to the admissibility of the 

impugned statement. Similarly their minds could be 

prejudicially affected if they heard the judge's ruling where he 

admits the challenged statement as voluntary. There could be 

enormous prejudicial effect if·the judge rule~ the incriminating 

evidence as inadmissible and the prosecution nevertheless 

proceeds to tender other evidence in an endeavour to secure a 

conviction. Such was not the case here. 
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Let us I therefore, first consider whether there was any 

prejudice or unfairness to the Accused Narayan Singh, or to the 

State resulting in a substantial miscarriage of justice. 

As regards the Accused Narayan Singh, we feel there was no 

question of any prejudice or unfairness to him -

(a) because his counsel actually requested that the 

assessors remain in Court as, presumably, it was of 

tactical advantage to the defence to do so; 

~-

(b) that in any case the impugned staternerits were ruled 

inadmissible and there was no occasion for the 

prejudicial effect to come into play because th~ 

assessors did not have to consider the probative value 

of the statements; 

(c) no other evidence to further the prosecution's case 

was offered and the accused was acquitted. 

As regards the State, we cannot see how they were put at a 

. disadvantage or prejudiced. Clearly there is no likelihood that 

the judge would have come to a different conclusion had he held 

the voir dire in the absence of the assessors. There was no 

objection from the prosecution to the proposed procedure and the 

judge was not breaching any written l~w. He did not abdicate 

his function - he alone decided the question of admissibility as 

a question of law. The assessors play~d no pait in it. Indeed 

he clearly asked them not to participate. 

As observed earlier the trial judge relied on the case of 

Ajodha v The State (already cited) which in our view supports 

the course he took. This is a Privy Council case arising from 

an appeal from the Court of Appeal of Trinidad and Tobago a 

former British Colony. In it their Lordships (per Lord Bridge) 

made the following observations which are relevant to our 

circumstances al though we have the assessor and not the jury 

system in this country -
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''Their Lordships would certainly not attempt .,to ia.y down ll1i exhaustive 
code of procedure intended to cover every contingency, but here a.gain 
it ina.y be :helpful to practitioners in i sdme Jurisdictions 'ffhere 
difficulties seem. to ha.ve been encountered if they· indicate their 
understanding of the appropriate procedure in a. number of not uncommon 
situations. 

1 ~ In the normal situation which a.rises. at the vast majority of 
trials where the lldmissibility of a confession sta.tement is to 'be 
cha.lienged, defending counsel will notify prosecuting counsel tha.t a.n 
objection to lidi,.Jssibility is to be ra.ised, prosecuting counsel will 
not inention the statement in his opening to the1 J~ry, Bhd at the 
a.ppropdate time the judge will conduct a trla.1 'on the tdir dire to 
decide on the a.dmi,ssihility of the statement;; t)1ls will norma.lli be ih 
the absence of the jury, but only at the request or wl th the consent of 
the defence: see R V Anderson (1929) 21 Cr App R 178; 

· 2. . Though the cas1e for the defence raises an issue-as to the 
voluntariness of a statement ·in a.ccordan'ce : with the principles 
indicated earlier in this judgment, defending. counsel may for ta.ctlcal 
reasons prefer that the. evidence bearing on tluit · issue be heard before 
the jury, with a single cross-exB111ination df the witnesses on both 
sides, even tl;ough this means that the jury hear the impugned statement 
whether admissible or not. If the defence adopts this tactic, it will 
be open to defending counsel to submit at the close of the evidence 
that, ,jf the judge doubts the voluntariness of the statement; he should 
direct the jury to disregard it, or, if the statement is essential to 
sustain the prosecution ca.se, direct an acquittal. Even in the absence 
of such a submission, if the judge himself forms the view that the 
vol'untariness 'oY- the statement is in doubt, he should take the like 
action proprio motu. 

3. It may sometimes happen that the accused himself will raise for 
the first time when giving evidence an issue as to the voluntariness of 
a statement already put in evidence by the prosecution. Here it will 
be a matter. in the discretion of the trial judge whether to require 
relevllilt prosectlon witnesses to be recalled for further cross­
examination. If he does so, the issue of vdlunta.riness should be dealt 
with in thes8-11Ie 1t1tinner as indicated in para. 2 a.hove. 

4. , Particular difficulties may a.rise in the trial of an 
unrepresented defendant, when the judge must, of course, be especially 
vigilllilt to ensure a fair tria.J. No rules CLL'l be l:dd dorm, but it may 
be prudent, if ·the Judge has a.ny reason to suppase :. tha.t the voluntary 
character of ll statement proposed to be put in ,evidence by the 
prosecution is likely to be in issue, that he sl1ould speak to the 
defendant before ' the trial begins and explain'.' his rights in the 
matter." ( See from g on page 202 to c on: page 203. )_ 

For our purposes the most important part of the above 

quotation is contained in paragraph 1 where their Lordships 

say - "and at the appropriate time the judge will conduct a 

trial .on the voir dire to decide on the admissibility of the 

statement; this will normally be in the absence of the jury, but 

only at the request :,or with the consent of the defence: see R v 

Anderson ( 1929) 21 Cr App R 178". 
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It will· be Useful to bear in mind: that . until Fiji l-las 
,I • 
; . f 

deciared a Rep~blic iri 1987 Privy Council'.decisiohs constitut~d 
i 

the highest judicial authority for the 'Flj i : Courts. 

With·· respect we are unable to agree w:l th the bi rector I s 

submission that A.iodha.' s case can be: distinguished from the 
' ' 

instant case because in A.iodha' s case 'adm)ssibiilt;i issue arose 

not, because of anj,- suggestion of "lnJolliritariness" due to 

duress, oppression, etc. but whether the Jig~ature at the bot:tom 
• I ' ' 

of the stii'tement belongs to accused', i W~ n'?te that Aj oclha had 

contended. throughout 'in his trial that he !was thr,eatenecl and 

beaten by the Police into signing a preprepared statement, 

Their Lordship therefore held that "if t.be voluntary character 
: i . ; 

of the signature is challenged, this inevitably puts in issue 

the voJuntary. character of the statement itself". ( See h at 

p.200. ): 

We are not persuaded that what the trial· judge did in t·his 

case was. in fact contrary to law resul ti°iig in a mist.rial or a 
' -· 

null.:!. ty which calls for a new trial;· This is not to suggest 

what happened was not contrary to normalipractice in Fiji. On 

the other hand no written law had been breached ahd there is no 

authoritative Court d~cision to say thit to hold.a trial within 

a trial in the presence of the asses~or~;ai the request of the 

defence is contrary' to law and must in : every case inevitably 

result in a mistrial calling for a trial de. -novo. On the 

contrary the trial judge cannot be crilic.ised for relyTng oh the 

Privy Council decision and guidelines iri the Ajodha case, 

However, this does hot prevent us froci enquiring if ln fact a 

subst~htial misc&rriage of justice occurred. This we have done, 

We are satisfied, that on the particular :facts of this case ho 

substantial miscarriage of justice has tesuited. We, therefore; 

dismiss the first limb.of the State's appeal against acquittal 

of Narayan Singh. 

( b) re Failure to com:2l;y with Section 155 
; ' 
of ·the C~P.C 

: 

We now turn to the second limb of lh~ state's appeal namely 
' i ' 

that the .trial judge failed to comply with the "mandatory" 
; 
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requirements of Septioh 155(1) of the :cr:-irrii hal Procedure Code 
, ; 

which requires a jtldgment to conta'in '. the points for 

determination of the decision 

decision. 

thereon and the reasons for ·the 

The relevant parts of Section 155 cif 1-the C.P.C. read as 
follows:-

.i 
:l 
i , . ,. . I 

"155. :...(1) Ev·ery such. judgment shall, except as· otherwise expressly 
provided by this Code, be written by the presiding officer of the court 
in English, and shall contain the point or points for determirliJ.tion, 
the decision thereon 1 and th~ reasons for the decision, and shall be 
dated and sig-ned by the presiding officer iri open court at the time of 
pronouncing it: · 

Provided------

(2)---:--------

(3) In the case of an acquittal th(i JJdgmerit shall state the 
offence of which the accused person is acquitted a.nd shall direct that 
he be set at liberty." 

In dealing with this aspect of the appeal we are proceeding 

on the basis that, the Director is not ;complaining about any 

alleged failure on the part of the judge to comply with 
! 

subsection (3) of S~ction 155 of the C.P.C. We shai1, 

therefore 1 confine ourselves to the folld~in, ali~ged 

omissions -

( i) failure to state the point or points for determination 

of the decision; 

(ii) failure to give reasons fot th~.d~6islon. 

It is true that no separate judgmerit '.was. written by the 
' 

trial judge for the acquittal. But he :did deii ver _a written 
I ' 

ruling giving his reasons why he was I not admi tling the 2 

statements iri question. Thereupon the P~o~ecUlion stated that 

it had _no further evidence against Ai. Th~ Judge then s~id -

"In that base, Assessors, I direct tbatiAi shall be :acquitted 

and b~ set at liberty". It will be recal~eJ lh~l aii thi~ look 
l i:. ·., , 

place in • open Court in the presence of ~he "E!,SSessors iii though 

they were not participating on the voir dir~. 
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It will also be recalled that right at .the : outset the 

Prosecuiion had made its position cleat n~~el~ that if lh~ 
~ ' . . . . . ; :r ! ; .--. ' . 

statementg are ihid~i~sible it cannot proc~~d'·because it had ~6 
\ ' • I ; • 

'"other issues or evidence sufficient to pr6ve'. its· CB.Se,;.• 

Ther~ are two ieporled High Court d~cijiohs ih Fiji in both 

of which it ~as held that failure to st~!ctl~ comply with t~e 

provisions of Sectioh 155 of the c.P.C, wai not fata.l·a.nd.tha.t 
:' ,. . : l I • 

since no misca.rriage'·of justice had occutred it: the Maglstr~tes 1 

Court the :. proviso ito Section 325 of the same Code ,wouid be 

applied. 

The first case. is thit of Ram Dayal v·R~~in~m 7 FLR 25 ih 

which the trial magistrate had failed- t~ use the word 

"convicted" and had also failed to specify the:,offence of which 

and the section under which he had convicted :the;Appeiian\. 
; :· .. 

I . • , 

The second case was that of Hasah Raja v Reginam 10 FLR 1, 

In this ap~eal th~ then Acting Chief Justic~ Hamm~tt h~ld ~ 

' 
"That by his reference to the charge the oiagistt:'a.te had made· plain the 
section tinder wblch the appelll1I1t was convlcted,' lllld the date of the 
judgment wils ascertainable from the record of the case. Failure to 
comply strictly with section 155 of the Criminal Procedure Code had 
therefore occa.siohed no 'miscarriage of just1ce 'w-ha.teier a.rJ.d the proviso 
to section 325 of the Code would be applied." : 

Althb~gh both of these were 'conviction' cases ~nd although 
I 

they were High Court decisions we are of the :opinioi'.i that the 
! , 

same principles apply to the present appeal lnvblving acquittal. 

It ls t~ue that.the trial judge did not ~J~ out the point.~ 
' l 

for determination nor cl.id he in so many words: :g:i ve the reasohs 
' ' 

for the acgtiittal. W~, however, feel these ar~ ciurable detects 

and hold that the iailtire to strictly com~ly ~iih Section 156(1) 

of the C!P.C. did hot occasion any miscarriage of justice at 

all. 

' ' 

The points · for , determination and the .. ~easohs · for the 

acquittal k~e pktentiy clear once the only ~v!Jencie on'which & 
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conviction ~ould. be ,.founded is excluded as.: inadmissible.. There 
: ' ':j : . 

was nothin~ lefl foi trial to proceed wit~. ;what the trial 

judge didiin effect was to withdraw the ba~~ krom the as~~ssors 
' 

and acqui't Narayan Singh of the only offence charged. We 

therefore have no hesitation in applying the ~r6viso to Secti6n 

23 of the, Court of Appeal Act as repealed' ah1
d replaced by the 

Court of Appeal. Act (Amendment) Decree 1990, i 

!It follows that the second limb of th~ Stale'~ appe~l must 

also fail., 
.. 
'' 

As we have held that the-· ·trial w&s not a nulll ty the 

question of ordering a new trial does not.~i!se. 

In the final outcome therefore the state's appeal against 

acquittal bf Narayan Singh in Criminal APpe~l No. 2 of 1991 is 
dismissed; 

re Criminal Appeal No. 1 of 1991 - Jay Mati v The State 

The following grounds of appeal agaihst conviction have 
; ,· I 

been lodged on behalf of the Appellant Jiy; Miti: 

' 
"1. THAT the lea.rned trial Judge fa.lied to consiaer medical evidence 
of Di: Gounder which states tha.t the death :of iDavendra Dutt was no 
different from dea.th caused by h81lging a.nd. erred .fn fact in conciuding 
tha.t the Appellmit ha.d murdered the deceased~ · .; . 

2. THAT the learned trial Judge erred in. law in failing to consider 
other police improprieties ra.ised by the Appellaiit at her trial lind 
confined his finding to the fact that the 'pollce officers had hot 
fabricated the evidence. . 

3. · THAT the learned tria.l ,Judge erred in law In failing to conslder 
whether or not the confessions allegedly ma.d~ by .the Appellant to the 
police were made voluntarily. 

4. THAT the learned tria.1 Judge erred ln · law in failing to consider 
that the effect of caution given by the pollc~ offlcer under the Judges 
rules. ma.y have waned. when the Appellllilt made . the alleged confession 
.incriminating herself. 

5. THAT whilst admission of accused's confi:!sslon is a. matter of la.r-r; 
weight and reliablli ty of the confession ls A. question of fact M<i the 
assessot:-s h~ving the advantage of sitting thiough'out the "trial wltl1in 

. . : . ! 
. l 
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l 

trial ff gave Lio weight a.nd placed no reliabill t:f on the Appellant's 
confession obtained by the police and returned an uiumlmous opinion of 
riot guilty a.nd th~ learned trial Judge erred 'in law in over-'-ruling the 
opinion of the Assessors. . 

1 

6~ THAT the prosecution case throughout was that the Appellant and 
one Nara.yan Singh jointly murdered Da.vendra Dutt a.nd the learned trlal 
Judge erred in law and in fact in failing to consider that there ~tis no 
evidence of joint participation by Narayan Singh in the alleged murder 
of bavendra JJutt. .. 

7. THAT the Appellant's 
from a tree was a question 
the learned trial Judge 
Appellant's behaviour ~s a 

behaviour upon :findihg her husband ha.nging 
of fact canva.ssed before the ilssessors and 
erred in fa.ct· in'. wrongly finding the 

ground for the:Appellant's conviction. 

8. THAT the dec1.sion of the learned trial Judge in tonvicting the 
Appellant ~dover-ruling the unanimous opinion of the flve assessors 
was unreasonable and against the weight of. evid~nce adduced a.t the, 
trial. ", , , 

For the reasons gl ven in our judgrhent :in respect of the 

State's appeal against Narayan Singh (No. 2 of 1991) we hold 

thal the trial of Jay Mati was also not ioiely by reason of the 

presence bf the assessors at the trial wilhin a trial a mistrial 

or a nullity. Whilst there was an irregula,ri ty there was no 

miscar~iage of justice because all the assessors expressed the 
! '; 

opinion that the accused was 

question of orderihg a retrial 

arise. 

not gull ty. 'The ref ore, the 
I 

on that 1 g1;ound alone does not 

As learned ,counsel for the Appellaht, Jay Matii made 

,, reference to a substantial part of the· judge's summing-up it 

will be useful to quote the whole of summing-up before we deal 

with the grounds :of appeal: 

SUMMING UP 

The Accused was charged jointly with Narayan Singh wl th the 
murder of her husband; Da.vendra Dutt. 

As pointed out by the State Prosecutor, the only evidence against 
ea.ch was the ~ecord of interview and charged statement. 

It must be clear to you all that the ma.in th;ust of the defence 
would be to exclude these statements, and in the case of Na.ri!ya.n 
Singh, the Court held that it was not sa.flsfied 'with the mariner . 
in which they had been obtained, and by. law; be must be 
acquitted. ' . 1. 
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I I 

The· evidence against: Accused is her recorded· interview,. question 
lllld BilSwer, ·. and her charged sta.tement • ... in each she sets out 
clearly how mid why. she murdered her husband.; h'hether sh~ .did it 
with Na.ray~ Singh I or not, is now irrelevidt. · You must decide, 
beyond reasonable dodbt, whether her l:ins~erk and her statement 
tell the truth. · lf you decide that they do, she is guilty. lf 
you ha.ve ahy.reiisonable doubt that they do, yoJ should find her 
not_ guilty. ·. 

The post mortem report said "Asphyxia. due•·- to! hBnging". The 
doctor ·concerned could not possibly have (known' whAt ca.used the 
asphyxia..· In evidence, ruiother doctor a.lsol skid asphyxia. due to 
hanging but he_ was readlng the report. ' .. 

• , I , , 

. . . . . i' • . 1. 
He then sa.id "Obstruction to a.irwa.ys" a.nd' that the constriction 
wa.s usiudljr below · the1 

• trachea, but not 'in thi~ case, so. you 
should ex8111in.e the sketch plan ·which shouid tell ,}ou whether the 
deceased hanged .. h1mself or not. You will note that the dead nu.in 
'ffas'5'2"ta1l·.and from his neck was 4i 6fi-ope. ··This was 
a.ttiiched to 'a lower. branch which was 6'2": &bove' the ground. If 
you imagine the 11uui standing perpendicularly below the branch, on 
the ground; you will realise that there Ls 3' of extra rope 
between hlm 8.lid the bra.nch, and by no stretch of the iirra.gina.tlori 
could his head have been 3' in length. So there ls no "drop". 
To hidig hlmself, he would need to fa.11 a.nd stop without touching 
the ground. . . 

He could hot do· thls, and the last two photographs taken of the 
dead man as he was found, show clearly that he could not have 
hung ln the aLr~ His body is on the ground. from the waist down. 
In fact, he appears to be sitting. · 

So f suggest that tne evidence clearly. shows he did not h811g 
himself. 

Then there is the rea.cd.on of Accused upon finding her husb8Ild in 
that position 'under the mango tree. I; emphasise, in that 
position. Ffliat )muld you have expected a· wife with a loving 
husbtind to have done on seeing him in that position? Would she 
have rushed to iilm to hold him up and to sei! 1what J~ the matter? 
or would she ha.ve come "not too close" and when he.dld not answer 
her.question, .ta..ke her young daughter a.nd go, to. fier nelghbour's 
house with a. report that her husba.nd had hanged/himself? 

Now I turn to 'the Statements. ; 
As defence counsel has said, you must decide the 'reliability of 
thelr contents. The Accused, giving evidence/: said that the 
answers to the questions in the interview·were m~de tip by the 
officer recording _the interview. But this off1cer was never 
chall~nged on.,thls -point. It was never ptit to him· that. he made 
up the answers, the challenge was that Acctised wa.s forced to inake 
'the statement as ii_ result of threats. Ca.n: it; be that only at 
this last mlnute; whilst giving evidence, dld Accused decide td 
say that the answers were false, or did she know a.11 a.long that 
the ~swers werJ. fa.ise? You mus,t consider these polnts. 

I . . 
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Accused. then went on to say that perhaps·: some ,_tp1swers were recorded 
correctly a.s sh~ gave them, that is the answers concerning her married . . 
life- lllld her chlldren. · i. · ' · J . , ' · · · · 

' \. '. f'. ·\ 

You are all~wecJ to consider both sta.tem'erits as a wbo1;: to 
consider the number of questions, and whether th~ answers liccord' 
with questions • . You can also consider the stalemJrits separately,· 
You should consider the demeanour of the Accused, lb the witness . 
box I and decide 'in your own minds whether khe told the truth to 
the Court, or told. the truth in her lntJi-vlew! Bild subsequent 
charged statement. If there is any reasonable doubt in your 
minds; either way, Accused is entitled to i the benefit of that 
doubt and you must firid her not guilty. I; i · 

i 
' 

You ea.ch give your own indidividua.l opinion as to her guilt or 
hot. 1 

· 

We now pro6eed to deal with the grotibdh of appeal as.argued 

by Mr Harish Sharma. 

Ground 1 

This ground deals with the medicai evidence. Mr Sharma· 
', ' 

pointed out that Dr Prasad who conducted the whole of the 

autopsy on the deceased was not available, · and so Dr bhanna 

Gounder gave ~videhce on the contents of iutopsy report made by 

Dr Prasad. This report clearly stated\ that) "cause of death was 

asphyxia. due to hanging". And yet I complained Mr· Sharma; the i earned 

judge took I upon himself to reconstruct the scene where the 

deceased ~as fotind ~iittially in a sitti~i po~ition with.a rope 

around his neck and the top end tied to: a m'ango tree. It was 

" the prosecution case that the deceased ~as . strangl.ed with the 
i 

rope and that he could hot have hung him~elf. Fo~ sofue reason 
' ,. ' ' ' ., 

the rope in question was never produced \in Cciurt. There is no 

doubt that the scene as reconstruced by ithe trial Judge in his 

summing-up ( see paragraphs 5 to 8) suprbrted'. the p_rosecUtion 
i 

case whereas the defence case was that i~ :far as Jay M~tl was 

concerned the deceased. had hung himsei f. As the summihg-up 

clearly shows, the • judge did suggest to \the assessors• that· the 

"evidence clearly shows he did not h11ng himself", Hr :·sharma. 

also pointed out that .in order to suppor'.t hi~ theorY, the tria.1 

judge used the words "but not in this c'ase" '.in the. summing-Up 
. I, . . . : ' 

. but they ar~ ncit to be found in the medf6ai Jvidenc~ anywhere, 
\ 

i 
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We are not ~ure ~hether the Doctor is all~ged t6 ha~e ~ade that. 
f 

ob'.servation ·or whether it is the judge' :s comineht.. But we are 

sure that tho~e ~ords do not appear in the Doctor's evidence not 

do they appear in the post-mortem report. 

I 

Mr Sharma complained that the trial r~cord is very defic:l.etd:. 
, I 

and notes ~re very cryptic and sometim~~ ve~y hard lo folio~. 

He poirited out that not a word of his or th~ ptbaecGlioh a.ddre~s 
f . . , ' 

appear on the record although he says he a.'ddr~ssed the Court for 

at least half an hour. The Director of Publi6 Prosecutions was 

constrained to agtee ~ith ·Mr Shar~a abo~t the genet,1 

unsatisfactory state: of the tr·i~l record;. We agree that the 

state of the record .ieaves much to be cl~~ired, .' For instance, ~e 
note that the names and occupations of ihe assess6rs were also 

hot reco.rded · when sworn-in. 
., 

We feel l that: .it is· absolutely 

desira~l~ that. the ha~es and occupations 1oi the assessors shouid 

be noted in the trial. record at the time :th~y ~te s~orn-in. the 

assessors are an integral part of the trial. Court. The Court 

records should also reveal their presence or absences wherever 

relevant. 
i 

All in all the med,ical evidence, as ,recorded, is at best 

equivocal and yeti from the material befb~~ us, it~ppears that 
·, ' 

a strained construction was put on favour of the 

prosecution. 

Grounds 2, 3, 4, 5, and 8 

Mr Sharma• de&1t with grounds 2, 3, ; and:· 4 together. The 

thrust of his argument was that the confess1oh which was t.he 
sole basis of-the Ap~ellant's conviction! 6u~hi'not to have been 

admitted in evidence and if admitted aught: not to . have beeh 

relied on in the absence of any supportihg eviderice. He argued 
: i i' ' . 

that there was no proper basis for rejecting the unanimous 

verdict of the assessors. In fact we pro·p:ose to• examine grounds 

2, 3, 4; 5, 7 ahd 8 together as . lthey . ,overlap ,and are. 
I < j , ' 

interrelated. The confession is•alleged to ha~e b~eh con-taihed 
i ' i . 
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in the AppJllant'~~caution interview state~~hl (Ex 4A) record~d 

by ri;cpi· 183 Dav~ndra Vijay and her c~a1g;·stat~~ent (Ex 6A) 

recorded bf pc·1j22 Imtiaz Mohammed. Both: ~ere recotded ~t Natl! 

Pblice St~tibn on 30/3/96. The defen6e obJect~d to the 

admissibiiity .of both these statements on the g~otlnds of 
i 

assault; oppression· and fabrication and aJ trial ·within a tria1 ; ; 

was held ih the presence of the assessors,. · As, already pointed 

out the trial . Judge ruied these statement's to be voiuntary and 

so admitled them. ·:, Since the judge's ruling has been attacked on 
' ' 

several grounds it will be helpful to reproduce here lhe'rui!ng 

in toto· 

"RULING the principles enunciated in respect. of the admissibility · 
•of previous Al's statement apply equally for A2. · 

There a.re however, very different facts . 
. A2 · 1cB.111e to Police Sta.tion vol until.illy wl th her mother . . 
· ' They were shown to his room hY. Insp<'!-', Chandra and she makes 

no 'allegations against him or: against the officer who 
recorded the interview. · 

Insp. Chandra. was present throughout the inter.vieFY a.nd he 
deriies that any a.ssa.ult took place on A2 either by himself· 
or anyone else. 

Insp. Chandra. struck me as beitig a. .truthful witness and 1 
· accept his evidence entirely. • This ls important because A2 
alleges that she was assaulted lnt'ermiHendly by the other 
3 police officers throughout · the tlme sbe gave her 
interview record. 

She says they ca.me across from the bure, where they were 
interviewing Al, a.nd beat her. 

I do _hot believe her. I believe Ipsp. Cl1a.ridra. 

· ,The other. accusations by A2 are 'of assaults by 5 or 6 , r • 
policemen;. irwluding the 3 who gave' evidence, 'that is Cpl 

. Arun Kumar, Sgt Adi Sen and PC Ro.J, Kumar, prior to her 
.. going to the shed to give the interview record. 

: I 

. She also ma.de immediate complaint to the Nadi Magistrate 
and· ~as .ex8..111ined by the doctor; who. could bot flnd. any ' . . . . . . 

· 1nJur1es • 

. i bell eve the police officers. 1! do: iibt? believe-• that A2 ls 
' telling the truth or any pa.rt of tliJ? 'truth. The time taken 
·.to· 1:ecord her interview ha.s beeii explained· satisfactorily . 
. :.B.rid: i • 8.01 satisfied that she ga.ire~· the answers. to the 
. interview voluntarily, without feAr df threats or hope of 

favours. ' 

l 
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I rule that the interview record ·mid ,charge statement of A2 
a.re admissible. " · 

The first point that Mr Sharma made ibo~t this ruling ~as 

that the trial judge misdirected himself on a certain vi la1 
evidenciary matter when he said -

...... 
"They were shown to his room by Inspe. Chandra. ti.rid she makes no 
a.ilegations against him or against the officer "Hho recorded the 
interview." 

,. 
Mr Sharma first drew ~ur attention to D/Insp Sushil 

Chandra's crbss-examination at p.25 of the record ~heri he first 
i· 

says, inter alia, "Deny she was held by hair and dumped on the 

floor" an,d later says - "Deny a cleaning stick was pointed at 

corner of the eye and she was told to say what I wanted or she 

would be 'shot. " 

We "then n6te that in her examination in chief on the voir 

dire the Appellant is recorded at p. 29 as having said as 

follows: 

rclass 3 eduction. 

I do not understand English. 

Day 1 was charged I came to Nadi Police Stati~n by myself. 

I met Inspector sushil Chandra who took me upstairs a.nd told me to sit 
there. 

i 

Then .I was ta.ken by 'fl. P. c. to the bure. '.All pollce sitting there I 
sait in centre. Then all police a.ssa.ulted me. 'They made me fall down 
and they assaulted me. On my neck a..nd on my lips. There was a Fijia.ri 
P. C.' there who tr led to protect me a.nd told , them not to assa.ul me. 
Then they a..ssaulted me further. Raj Kumar 8.Iid Cpi. 

Arun a.nd the PG from Lautoka., Adi Sen all 'attacked me. 

Two held my ha..nds and Cpl Arun pushed a cloth. in my mouth Md sa.id "if 
you don't tell anything we sha.11 continue• to push this cloth." 

Adi , Seri pushed a. stick in my eyes lliid told 1ne to tell everything 
otherwise he would poke my eyes. 

i 
: ' 

Then:. I was·. taken to a. small hut near the' bute. That is where I was 
1ntet:viewed. 
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Tt'hiie I was interviewed Adi Sen and Kumar we.re a.busing me. The The 
other went awaf a.nd ca.me ha.ck again. I ma.de: the statements because 
they a.ssa.ul ted me'. 

I complained to Na.di Magistrate. I told him 6 PCs a.ssa.ul ted me a.nd 
sittln~ on the bench they attacked me. ' 

I went to Na.di hospital. 1 

In cross-examination the Appell~nt also said "They 
·, 

assaulted me." 

We are of .the • view \hat the defence case was sufficiently 

put both by way of. cross-examination and in the Appellant I s 

evidence, Unlike, the police she is :not trained in gi vihg 

evidence. She cannot be expected to identify each officer by 
. ' 

name nor can.she be expected to produce<hny eye witnesses. In . . . . r· 
' ' 

short, the•· contest is very uneven. Be~ring .in mind that the 

recording df the evidence is, at places, '.patently sketchy we are 

left in considerable doubt whether the defence case received 

fair treatment especially in the light of the alleged 

misdirectioh at to Appellant's evidence ;on the voir diie. 

Wear~ also not sure whether the triai ·Judge fell into the 

error of j~dgihg credibility solely on the basis of d~rneanout. 

It is hot :in dispute that the Appellant· is a' person of very 

limited edJcation.
1
" She was alone in strange company surrounded 

by men of· authority. The interview alone , took over 7 hours 

~ during which time 179 questions were put to her. She also made 

a complaint of assault to a Magistrate at the first ;pportunity. 

We· also· note that notwithstandihg the peremptory ~nd 

emphatic t~rrns in which the judge rejected the. Appellant's 

evidence a~ untruthful in the presence of the 5 assessors, they 

nevertheless took only 15 minutes after the slimming-up to 

urianimously expt~ss the opinion that the accused was not guilti. 

(See grounds 5 ind 8,) And this they did ihspite of the judge's 

suggestion that ihe deceased could not have died ftorn hangirig 

and inspite of :the Judge's inference that the Appellant's 

reaction UP,on se~ing the dead body of her husband was not 
\ 
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.. 

consistent·with ihnocence. Can we escap~ ~h~ lnferencie thal lhe 

·~ssessors as judges of fact and cred~-~i.llty 
1

c.ould place . rto 

weight and reliability on the confes'sion' and hence had· ho 

hesitation in coming to the view that the pro~ecutibh had faiied 

to satisfy them .beyond reasonable doubt that. she was·. guilty :as 
' . . . ' ' . 

charged? · We are aware that in our asseisor system of-,triai the 

trial judge is the u1 timate adjudicator ,of both fact k.nd law and 
h 

that. Under our Criminal Procedure Code he is;not bound.to acce~t 

· the opinion of ,the assessors. We also note that he has given 

his reasons forpr~jecting the assessors' opi~icin but we ~anhot · 

rule out ihe po~slbilit§ tha~ the trial judg~~having pronoti~~ed , 

on the voir dire held in the· 'presence of the assessors his 

emphatic adverse view of the Appellant's cred:i.b:tlity that he 

found it difficult to come to another view a-b 'the conclusion of 
,,. 

the trial_ proper or at least to give her. the benefit of .. ahy 
'' 

, doubL It will be recalled that on the voir dire, he slated, 
1 

int.er alia "I believe the police officers. I do not believe 

tha.t A2. is telling the truth or any pB.rt. of · the truth" ( our 

underlining). The following quotation from this Court's judgment 

in Ganga Ram & Another v R. in Criminal Appeal No. 46 of 1983 is 

apposite:• 

~·· 
"However in the triai within a trial situation in criminal cases, it ls: 
sometimes inevitable thst a Judge will be obliged to take 811 8.dverse ' 
viewbf the accused person's credibility at a stage part-way through a· 
trial; the pronouncement of his ruling will/ of necessity, disclose'. 
that. fa.ct. Hence the need for particular -restraint tit that stage. · 
This is especially so in the assessor system as lt prevails in this' 
country, for the Judge is pa.rt of, indeed may be the ultimate, fa.ct-
firiding. tribunal." ' 

In view bf the conclusion we have come \owe do not find it• 
I 

necessary to d~ai with ground 6 of the Appeal;. As we are 

empowered to deal_ with this appeal "by wa.y ·'of rehearihg" ·!ind:, 

draw inference~ from established or uncortte~ted fact~, we h~ve
1 

come to the clea~~conc1usion, after havirtg ~eviewed lhe wh~ie df · 
the. evidence, that the Appellant's case d1d nol receive fair 

treat~enl and evaluation either on th~ voir dire or in the 

1

stimming~tip. Further, we are of the vi.ew that in the partictiiar: 

circumst~nce~ of this case th~ learned jtidge o~ght'not to have 
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rejected the unanimous opinion of the 5.'.assessors, ~horn he had 

advised - t If there is any reasonable doubt in your ml.nds el ther 

way, Accused is entitled to the benefit o'f that doubt a.nd you 

must find her not gull ty. ' This is prec,i sely l-iha t. they--did. 

There is no suggestion in the learned judg~ 1s' judgment lhat the . ; 

opinion of ·the assessors is perverse or even'unreasohable. 

We are also of the view that wher~ p:tqsecutiori relies 

entirely on challenged confession made in lhe.presehce of police 

officers after lehgthy questioning it i~ desirable to exercise 

considerable caution be1fore convicting. The need .for such 
I 

caution bebbmes extreme if all the asse~sofs are ··of. the view 

that the accused is not guilty notwithstanding the admission of 
., 

the challenged confession. 

The cumulative effect is that we are Unable to hold that no 

substantiai misca:triag~ of justice has occurted ih this ca~e. 

The App~llant is, therefore, to have the. benefit of any 

reasonable doubt. 

In dealing with determination of app~als and application of 

the provis~ as they exist in England Arch~~1d-(43rd Ed) in para 

7-9a at page 939 says -

fJn any given trial, there may have been an irregularity, but hot 
one which the Court of Appeal deems to ha.ve been "ma.teria.l" 'when 
considered in isolation----. There may a.lso have been a wrong 
decision of a question of law, but again, considered in 
isolation, not one which would demand that the Judgment of the 
court of trial be set aside----. Taken together; however, they 
iruiy combine to render a conviction unsafe or tmsatisfa.ctory , 

We . have adopted the same line of approach here as in 

,Archbold in regard to our own provisions and are of the opinion 
! 
.that in view of our finding the application of the proviso is 

not called for. Nor are we persuaded that the interests of 

justice require ordering of a new trial. 
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Consequently, we allow the appeal, g_u,ash the convlction and 

direct that a verdict of acquittal be entered in lieu thereof. 

The Appellant Jay Mati is to be set free. 

~~-µu_e_~ 
-­•••••••••••••• · •••••••••••• 'I •••• 

Justice Michael Helsham 
President, Fiji Court of Appeal 

,.-;, . 

{ . ;.: . _.fl/ ,% / ,~-- ~ . 
Sir Moti____.'.I'.-i-- aram 
Reside1ft Judge of Appeal 
------

~-
............................... 11 • 

Sir Mari Kapi 
Judge of Appeal 


