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Ql_Y_Jl APPEAL NO. 60 OF 199_0 
(High Court Civil Appeal No. 8 of 198~) I 
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THE FIJI SUGAR conPORATION tIJITl□ ----------·---- ----t---·---·~:;~-~ --· ----------; ;-r ·--· -
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SUGAR MILLING STAFF OFFICERS ASSOCIATION --------~- -·---·-·----------·-•--... ----- --- .. -· - ________ ... - · 1 ·-~ r- --··----
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Mr. J. Singh for the Appellant 
Mr. H. H. Patel for the Respondent 

i 
I 
I 

D a t e of Hear i n g 7 th Au g us t , . i 1 9
1
9 2 

Date of Delivery_of __ Judgment : lit] A1gusc, 1992. 

APPELLANT 

R:BfU\OENT 

J __ U_D_G M E ti 
This is an appeal from a decisIJ ofj a Judge of the High 

. ~ h 1· ;,I 'd t' 1 Court given on 12t Octooer 1990. It ~rose out of an ,nus r1a1 
l ' l 

matter. Mr. Nitya Reddy W8S up to ~~~,Ju1e 198~ an employee at 
' 

the appellant: On that day his be vices were summarily 
L 

:. i "'· terminated. The matter \"las taken up by jth respondent and became 
, I 

an i ndustri a 1 di srute. Mr. Reddy ~o~ghi,• re-instatement, and, 
' /: 11 

.• • . I ! l later on, compensation. The m8tter;fdllowed a somewhat lengt,y 
1: . I 

path through the Sugar Industry Act: 1·~:s4icap 206 and the Courts 
: i I I 

before an award of compr;~nsation was m/1d~ by the Sugar Industry 
I I I' 

Tribunal on 19th April 1989, as fol/lot's:; 

1; 1' I 
1' • : ,, ' 

i: ' 



1 , 

-2-

' ' 

.. 

"It accordingly aivards a total of $5,opo;ponipensation , 
made up of $4,500 to be pa id to Hr Redoy by 1vay of 
comp':.'nsation for 1vrongful dismissa7.andj$5bo to the 
Association to reimburse it for legal costs it may 
have incurred at the hearing of thi? ~isputk." 

! 'I 
! :1 

! 11 
I· 

The Tribunal ref used to make an order re i hsla t!i ng Mr Reddy as an 
: I I 

emp 1 oyee. :i 
I 
I 

·I 
i 'I 

A right of appeal to the High c~u1t ·from an award is 
!, i 

conferred by s. 123 of the Sugar Industry ,,Ac An appeal was 
~ j I . 

du 1 y 1 odged and heard. The 1 earned J,ud?e i r effect confirmed 

the award so far as it related to re-inst tement. However, he 
. I ! 

set aside the award so far E'IS it relkt~d to. the amount of 
I ,, 

: II 

compensation and substituted an amount of ,:$ 1 , 000. 00. 
: :1 
; :j 

i 

. :I 
F r om th i s de c i s ·i on the F i j ·i s u gm: C oJ p oJr at i on Li mi t e d Im s 

I I , I 
appea 7 ed to this ·,·court. The grounds ofi ppea 1 inc 1 ude the 

follmving one: 

. :I 
"The 1\ppea 7 to the High Court under/ S. 23 of the 
Suglir Industry Act being limited t~ the round that 
the decision of the Tribunal 1vas er.roheous in point 
of 781v the learned Judge failed to find acy error of 
laiv on tlle pc11·t of the Tribunal and .fn jtncreas ing tl1e 
amount of compensation merely sub's.ti

1
tut~d his o,m .. 

discretion for tlwt of the Tribuntll ~1n th
1
ereby erred 

in law. " i 
I 

i 

There is no appeal from the decision t~ jrefuse re-instatement. 

, I, 
' 

The history, facts and n?.levant le~i la ion were set out in 

I I 
reasons for the der,ision of the Tribunar r 9th April 1989. We 

' . '. 
i ,; 

' 
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,I 
ii 

. I 
1' 
I' wish to say that that they are so clear ah 
! : I 

. I 

i 

I h , c,mpre ens1ve, and 

do explain the way in which the problem here:/:at~s,, that we can 

no better than to ~epeat them ipsissimi~iv r~is. We do so by 
I 

annexing them to these reasons 

i 

It can be seen from it.he legislation: tbi which the Tribunal 

referred, that it had a complete discret~o~:tl award what it 
' 

found to be just and adequate It did so on the 

basis that' Mr Reddy' s summary in breach of his 
11 . 

contract of service, and that his employ en, could have been 
I' ' ·1 

1awfu11 y terminated on being given one m(j~tl ', J notice or payment 

of one month's salary in 1 i eu thereof. ! ; irt lproceeded to take 

into account what the law postulated as :b~J
1

g 
I 

he correct measure 

of damages at common l 2M for breach:, f jl contract in such 
I. I I ' 
t i I ' 

circumstances. I.t then p1-oceecled toi tbke• rinto account other 

. : i I I . .. 
matters which it bonsidered relevRnt ~ the offer of settlement 

i. ! I . 
made to h·im, the basis of his dismissai!'.ahtl its bearing on his 

l: I i 
subsequent failure to ob tel in ernp 1 oymeniy 1 !I p1 Is 1 acl< of serious 

attempts to f·ind ;employment. For the 1~easons that i.t, gave it 

proceeded to make an awa.rd giving compen!dal~ Jn to the r·espondent 
i I I i I .. 

on the basis of a figure slightly in ~x;ei~ of 3 months salRry. 

'' ! ! 
'I ' 

relev:::) ~ugar Ji\dustry Act, in s.123,:: p'r:o/ides (a.s far as is 

: ' 

"1 1 3(1J t t 1a. 1~: I d 
1:. ••••• any person . . . . . .Jo 111, Cly cln alv.'lr may 

appeal to the Supreme Court !aqJ in,f t the 81vard 
or any of the terms of the ai'fa~~d: or any of the 
follo11'inggrounds- /· I/ 

I . . 
I I 

, ,I 

I ' 
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(a) ..... . 
(b) ....•. 
(c) that the decision of the 

po int of la,.,,, 

. . I : 1 · . 
• I 

' I ' . 1 · . ' 

! i I . \ 
• I . l 

.. 

,· 

i·.:,! ,• . ' ; . 

: : I I 
; · I 1 i 

T · b '7 · I in n una, ,
1
s erl roneous 

: I: .1, •' . 
or by leave of the Supreme Court,' 1 1f t,he Supreme 
Court is of the op in ion that the i11dtter l is of such 
importance that, in the pu/Jlic interJstf an appeal 
should lie. " · ' · ! ! 

was sought. So an appeal 

i; i I Ii 

lay: 
. I 

. ; 
; I 
: ! 

: 
bnl: a 
: I! 

' i I. 
; . 

'l ; I 

' ! , . I i: 

question of 1 aw 

The,Judge who heard the appeal and:~~om!0hose decision this 
! : I . , . 

, ·: I I • 
appeal is b ,-ought recounted the h 1 sto r?' 19f ;the d 1 spute and the 

! : I I i 
He adve~~edlto the fact, as did 

': ; j' ')'. 
the Tribunal I that the common l av/ posit f ~1r a'~ to damages did not 

govern the matter, and the effect of t~:: 1

1

fatlure .of Mr Reddy to 
i. I 

obtain employment. As to a subrn i ss;-J on . by counse 1 for the 
1, 1· I ' ', I . . 

. 
relevant statutory brovisions. 

Corporation, the Judge said: 
! ! ; . \ 
; : ! : 
'.I. 

; ; 
"I very much disagree ivit/J him'. ,oni:th~ so caiied 
'generous' ·offer' of $4500 for an· emp l'oyee d"f the .• , I 

Corporation on a salary of $16,000i per annum'1vho 1vas 
wrongfully dismissed. There isl· n'.dt so much of 
generosity in the offer to compel 111'</ to affin11 it." 

He then v-1ent on ' . 
"In quantifying the amount 8t $4500. th Corporation 
has gone beyond the decision in AddiJ's case. In my 
vieiv if a Corpornt ion 1vas motivateB: n t to fol low 
Addis's case, there lvas everypossi/Jiliity for··ft to 
grant a greater sum ,1s an e.Y grat fa: Pfym~nt specially 
b~ca~se. of the. fact that _Reddy I I lvaf '. lvrongft~ l ly 
d1s1111ssed. It 75 also 111,V V78h1 tlu1r rlS 8 possible 
settlement of the dispute a sum of $15) 000 1vou ld be 
fair amount of compon.sation. If he }/ad.been diligent 
c:?nough, he could /wve ea.sf ly mi(ig~te·J:.the loss by 
getting some !<ind of emr.loymenti:1Jt;,ict1' in his 01vi1 
1vords he said he did not care to 'ldok for." 

' • I l 
I ,. 
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! I 

He proceeded to substitut9 th<:? amount ¢>f 
; I 

I awarded by the Tribunal. 
i 

I I 
I I 
! I 

I 

I 
I 

$ :1 5 , 0 0 0 . 0 0 
i 

i 
: 

for that 

: i I I 

I t i s perfect l y c 1 ear· th ;:i. t the ab p 4i a l !, us t be up he 1 d . 
, ; . I ; 

The 

Judge simply substituted what he thoJ~h~ w s a fair-~mount for 
! i I ·I ' I 

that awarded. He never so much c1s men:tji~hed the eY.erci se of the 
; l I·! ! ; 

discretion by the Tribunsl, o, .. 1t-1hy i't~ depision was wrong as a 
, ; . I . . 

matter of 1 m·1. He referred to the fac~ lhat:the Tribunal had 
: i ! 'I ! I 

not simply follo1sted the commo11 lm, pri~ciipJb, which was correct', 
. ! : I : 
~ . 1 : ' ! ! 

rind said it 1t-1as possible for it to sJ,raht: c1 gn=ater: sum. The 
I I 1 i. ·: I 

only basis on which he did not accepi h~ account ~warded was 
; ·, , I 
' I I 'I : 

that it w,:1s not generous 011ough. 
No!fot~leed to be said. 

' I I • 

The app9al 1✓ ill be allov1eri a11r:l }r~/ □'. er of thg High Court 
i I I I • 

will be set aside. This, of r::0t1r·se 1
1
t1~1jes in place the award of 

the Tribunal. I l ; , . 
! I I I 

: I 

Appeal a 1101>1ed. 
! 

1990 set aside. 

'·1 
'I 

I I I 

I.· I i 
Order of the ~1,ghiCourt of 12th October 

j 

1 

\ i 

I 
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. i I 
. I l: 
I 
1; 

, I : i 
I ' l l 

! • I I I i . ! : . 
Respondent to pay the appg 11 ant' f3 · to sit~. 

, , 
I I 
I I 
! I 

' I 

I 

I I . 

... 

1 ! i I , 
/G__.__,___~, CLh...U l .,,,l_._~ fu;_ 

.,. ........ : .· .i. 1• i .1 
•••• · ••••• _.,,,..._ .. 

Mr Jusii~e· tichael M Helsham 
PresidenhJ: ·lj_i Court of ApP§Lal 

I ! i l 

' I 



11,onnl 
11,nnril /\cr.0UJ1ionl 
;1;,·,. 11 fnl Co1nml1 ,lonf!t 

Sir non~ld l<nrn1ndo. l<.11.1!., L.L.11. 
c.o. /\ldnoi·. o.n.r: .. tu=.c., C./\. 

. D.V. T n.-1~ 

'l .. 
' 
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::(I\ .. 
llefore !:lie Fi.j.l Cm.id: o[ /\ppe.,,d. li0.r-1 rd l:he dr·r~d-.1. ~ 'Mr Ja.lnirn Reddy 

l:8(/UP.slecl nn (':!,:ll~ly liend1.1f. of tl.1E! c.U.r.pute., ,:1 reqUe:sl~ ;::1g:::d.ri opposecl by 
Mr St,1eet1n.:111. , ·1.11e Td.bu11nl, beJ.11g conceniecl :il.)()ut: jt~11 \.ilK.lUe delay 1.n . 
lie::11:~.ng tlic _rlJ.spul:e, occeded l:o Mr Hr,~rkly'~i 1~eques~,;1t:7uG :f.t was not undl 
1-.h~ 3n:l of: l'ebn.1;:i1:y,, J9f37 tlmt U1e lir:'.i11:Jt·1i; co11111e.n~ec1: J\11 efJd:l.et date 
coul.d not be. r:J.y:erl 1...,ld.cl1 s11l.l:ed both Mi: Jl,c?ckly nud M11;Swe8tmmtt 111e 
liecid.ng w;is concJ.udcd 011 th~ :I.JU1 of F"ebn.1;11-y, t9UT.:' ·1· 

. . ; , 11 I ! 
; i I 11: , •. 1 

1\ 35 p;:,ge cle.c.l..c;i.<Jn by l::I 1c TriJ111n;1]. dnted 1:liJ. )1?tl · of F'ebru,:1ry, 
l9B7' whl.ch w:;i~, l:enned cltl "Awn rd", 1:1ud whJ.cl1 \•J8Si:j~dir8'.1t {\11 lntedrn . 
Alv;,J rd, ::inc.I shouJ.cl lmve b02en so J.n.l~eJ J.cd, held. tl.1hl: i~\1e c:01:po1:-nU.on had 
not est.sb.l.lshed 01~ sr:.tUsf:f.ecJ the l.d.!;1111;-il. t.11::it tHe .. :c.lu;.id.ss;:il WHS h1w[ul. 

I , '' , 

Durj_ng the henr:'r.n[', 1 c11id :inrnecl.Lal:cly cd:Ler ~~J~ '.f~~ddy hacl concluded 
h!.s ev1.dence, the 1'cf.but~.:1J :l.11for11'!Gd Co-Ci'risel l:l18t ),~; be~.d the l:enl:a!:i.ve 
vl.ew, based on U1e evJ.clence, L-.[1;:it: M,- f{r.:dd_y sliou:l,d rnp~:iloe _reJnsl:Rted H 
i.l: was held thnt ll.is cl.i.smlss,gJ. wns u11l-:1w[ul. or ur1folt! I; 'Jhe Tdbui1nl 
sl:ressed th;it tli::it vh.,w cou.l.d d1;:inge nf:!-er he8d.ng CoubseJ.'s 
suLrnl.ssJ.011;:. · · 11 ; : I , • , I 

, I. 

'[he lx1cl<gnJum.i l:d the ld.buunJ 's nd.::i.ons wns; b'.rn',glit about by tlie 
\ • I I L' . -· 1 

Assoc:i.r:il::l.on ,fl!: the co111nence111enl: o[ U1r>. liP,1dng cl1::in1_~J.c11;. :I.ts stnrice nlK 
s cd );I. ng, 8 .'3 n I1 o 1. l:e n1;1 I: J. ve re .I. LP. [ , 'cc,111170.ns!l U. tm : f \':>I:; ~1 !~ tU. ty8 Reddy 1 ·s 
cl Lmnf.ss."l.1.. . . I : ; · ; 

I I • 

• . . ! i: ., 
'lh:1l: ;iJ.t::cn1aU.vc rell.ef h1.,1s 11ol: rcl.Jr.f wld.cl1, 'gc1v1e i:li,e l:o tlie 

cl.i.spute mKI 1..;ns nol: one l:l1e t\ssocl.ftl::1011 coul.d seek: '.d11 d.ts ow11 behal.f. 
'I.he /\ssodo U.on dE:rit:mcl .qi:: t:11e U.111e tlii:: <H:-:put:e b.i~~)'s'd iJ10s soLe1.y for 
rei.t1stc1te1ne11t: of: J..l::s PresJ.clent. l!,e_i_11p, of tl1e vle~v :tjh~~:l: the /\ssodnt.l.on 
coul.cl uol:, wi.l:liout' M1~ ReclrJy 1s e.Jcpres!, ccmscnt:, [)Urnor, -to seek . 
compensnU.on 011 l1Ls behalf, ,the TrLbuu-'ll e>,press_j.i iJo~ght couHrnuU.on 
.f:J~om Mr Nlty:J Reddy l:ha t ·-lici crn,[l i:111ccl the 8cl.loh ,Uy: hils /\ssocfotion ln 
sr,ekJng co111pens.1l::i.011 on h!.s bd1::d.f, I.[ !:lie T1~l.bUda.t; dJ!.d 11ot tn.8ke 811 
onle,~ re.l.nsl:c1l-.:i.ng l1l111 .. ~fr N1.l:yc1 IZr::cldy co11fl.n11ed tl'ii/; 1ssod.8H.011 1s 
ncl:J.oi1.s .,mcl, when gi.v.1.t'ig e.vLde;tC\'! 011 o::1U1, 1nd1s8l:~~J ,th8l: c01i1pensatl.on 
;,,;is lils c1l.l:et--r1nt.l.ve cla l.p1. · !; : ;'/ :· ;I. 

! I i I ,/, 
!: . ! ' q 

In thr:: JS p;::ige dec:Ls:l.011 1:he Td.liun;,,J. expli:i..LnUi HH? Uriusu.,il. clei.8y 
:i.11 de,:1 J:l.ng wlth th~ cl.Lspute. ll 1~ oi:-J.g.i.rnl. c;1Usf JS;s ·~.r Jn'.l.nrni Reddy I s 
rnquesl~ for a pn~J . .l.1nJ.n-:1ry :l.ssuE' l:o be LI.ml: co1.1sJ.cjf:)~q~l, by. the Td.bur1.:1l. 
~;ir 1.Z.edcly ~onsi.clered Uia~ U1e. Tri.h1_111:1_L sli?ulcl f.LJ;$l1/ ?~'+1.e wliethr?· or n~t 
J.I: cou.l.cl t'el.nsl:al:e M1~ N.Ltyn IZeclcly. J.1 te Jr J.burn:d. w::u; :6.r: the v-.i.ew t:.lmt 
l:l1e Act: dld not empower it 1:o do i=;o, ;1 vJ.ew not!; bl1~~~eh by tlie. theli , 
Supreme Crnirt r101~ by l:l1e· Court: of Appenl. 1.11e rH){irlbl stJH hnd a 
d.i.scretJ.on however J wlilch lic:icl l::o bf:! em~rcJ.sed Ju{11J•:.r;~J.ly' whel.:l1e1~ to 
i:cJnsl:ate Mr N.Ll:y;i Recldy. For n~,.tsrn1s src'.I.: out: ·c1.l: 1;1.:enkl:li :ln :Lts 
decJ.si.on_1 U1e Tr:1.hunal tef:used to onl~r l:11r~ Coi~i)~H.:~tlbn to re1nslnte 
lil.111. . . :: ; '\; :\ · 

: : i : ;l,. ,, . 

'lhl.s dnc.l.s i.ori \..J:JG 8111101.ltJCed Oil U1e 7.7tl1 c?[: i:'.~br,.i::ni J 1987. 
~Ir JnJ.n1111 1.~P.tkly could !11we clinl.l.c111,7,ed f:11<:! foU.,~te 1toleJ.i1sl::o:1te 
~11- Reddy :I..[ hr:: conr.,tdet8d th8 Tdbu11nl !i.CJcl erred. 1Jd ]Jaw. lie clld nol.: do 
C' () ! ; I I ! I -~ . ' ' I I 

.- \ I • j : 

, l:: t i: I. 
[I,: i 

'· 'j I I 
• I, r I , ' 

; 

. .. 

' ·,.: 
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J -

·i: '\ j'. \1 
Jt J.s not !mown whal:. t--fr Jnlr::1111 ~eddy pl:-rnnec t:o to. ln May of 

l:hnt yP.n.r he got couglit: Up :l.n U1e nrL.lit.nry coup 8tlcl TatlJr 

1

1.ef:t fiji. 
i !_! 11 . 

M~ II M Pntel. t:lien l:.ook over:: f:rnm ~ir J;.:d.r~lll 1{ec.1cJ'.y.1\ le wrote to ttie_ 
.lnclustr1.1.:1l Comn.Lss:lonei~ on the JOtli of ~,ept:ember; ·:19~~~ \~d'ils1.11g that: h:/_$ 
fJ.rm w;:is tlicn c1ctJ.11g for the /\ssocd.nt:1.on mid seeking,;prger1t 
rel11st;il:e1nenl:. of Mr Nlty,1 Reclcly whom ~fr Pnte.1. cd.so, ues~ribe<l as "our 
cl:l.ent" · He uskecl t.hnt 8 clnte oI lie;:idug fo1:- conttntlrt\iod of the 
;;tJ:-bl.l:ntU.on proceedJ.ngs be assigned urgent1.y. _ i \ : \ l 

;, I· 
. .-, I . 

lt would :=ippear f1~om thnt l.el:te1:- that the /\ssoc.u1)::io 1 had not 
fuUy bd.ef:ed Mr Patel, and lt also ::1ppe::1rs tl1:1.t he h~1d\ ho- seen a copy 
of the l.engl:hy clecis:l.on b[ the 27d1 of: febn_1(11~y, 1987''. \ i laH he seen that: 
cledsi.on he i,.,,ouJ.cl have appteclc1ted that die liead.ng h

1

t,c11\ be~n concluclecl 
:-rncl sul::rnl.ssions by Counsel hecncl by the TrJ.bu11;11.. , 1

1 \
1 

: I \ I 
lhe last !Jan1gniph of the lnterJ.111 /\t.J;:inJ stated: 1' , 

11·n1e prnce~c\ings ai:-e-adjoun1eci slne c1J.e unti.J, tl~e\~;,it_Court 
of: Arpec1l hec1rs the fu1~t:het c1ppec1J. when t.he 1~r.:Lltur;i~1 '\wH1. 
then make a J:ln::il c1warcl on the re11J..3j_nJ.ng 1.ssues', {" \ i , _ 

. . · \ . 
Jri that 8W.cJrd al.so the td.bun.ci1. 1.ndLccll:ecl lh8t \h,~! rdi.:-ties could 

., . I 

con.s:Lcler a settlement pendJ.ng the Cou1~t of Appec1l dec:11s:lor1.! 

. : J \ ! I 
FoU.01vlng the Court of AtJpe::.iJ. 1 s j\xlg111ent deU.ve1,edi 101~ the 19th of 

Sert:~llllJ<21:-, :l9UB, Mr P.::ttel was EJclvl.sed by l.he l11d1.1st:t:La,l ponini.ssloner 
that the Corporation wns not fipper:1.U.ng ::ig8J.nst l~he juclgmeht\. ! 

' 'l I, 1· 
; I I II ' 

Mr Stveel:111.;111 8ticl Mr Patel the11 explored the posslbilit1, of: a 
sett·.lement wi.thout: success.: Ooptes of tl1e corresroncJel1c~ tl~at passed 
bet\;een l:hem wet"e sent to tJ.1e lnclusl:d.fll Conrnlsslonei~ .J ~fr 1atel or1 

sever a;; l :c ;: : ~ o:: t ::: t: / ::~:c :°'::I:~: 
0
:::lc,:: i: ~: ~ e:°'~i•:~t: 1:::j: ~ Ap di , 

.l.9B9 wherein Mr t'atel re1:1ue'sl:ed llt[!.t?.llt .E:l.n.11.Lty of: the."/\Jar . 'lhis 
't , "t I . ! 1 e~l:0t" li-'.ls LY:'.en lg11ored by the Tdbuu:;d_, except as to trnc;\ -request ,Tor 

._lr1:;iJJ.ty of: the /\wr.in.1, 88 it does not: c1ppc.8 r Mr Swe~tm.:111 rfls\ set1t a 
copy. '\\ 1· 1 · 

I- • 

J.t s!ioul.d be poJ.ntecl out tl1;::it tlie Trl.bun::d. does_ r!{ot\;know whether 
~fr Pr1t,el :Ls ncU.ng solely for the /\ssocit1l~.Lo11, or ~k Nltya R~cldy, 01~ for 
lXJ(:h. Dud.rig l:he negodattons for 8 setl:.l.e11J12l1l:. the ~oi;rnspol'1elence of: 
Mr F;:il:.e.L reocls ns if he wefe ocU.ng sol.e1.y foi- Mr Reclcl/. ~1

• 

I ·.' ·, 
' ' ~ 

Mr S,veet111.:111 was Pil.so :Ln doubt.; ,ind !11 ld.s l.ettel~ of: ,7llr Od.ol~i~, 
1988 to ~k Pctte..1. he stated:- r. 1 

, 1 - l ': IL I . 
ln view or the f:~ct that you ::ire represe11t:lng •. the 1,ssod.atJ.rn1, 

rnther th.in Mi:- Rcdcly, we slinJ.1. be gn1teEu1. to lm.v',k )(oui\ 
;.1cknowl.eclgement tli0t yoU ;:1.l..so 1~epn:,_sent: Mi: l?.eddy '.k111d ti -:1t he 
r1grees to he bound ln t:ld.s ni:1t:lP.r by Uie Af:socLad.011\s (, · 
cled.s:lon shouLd ~1ny comprorn.i.sed ngre8111e11t~ ensu~. '':,\ \' 

,· \:: \;' 
,, 11 I' 
'! \ :; 

. ' :· 

I 
. ,I 

I 
I 

t: 
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r 

I. 

. .... 

.\ 

.· ' . ' • I 

1 I I 

'.: I 

'' 

i, 
I 



1 I 56 

- l.1 -

I, ,l 
I' ' 

; · \I:', 
·; . 'i 

!\ . I ;'i 
1 1! 1 ·.i 

~ ~ ; 
'.', i 

! \ ) [ 

.. 

,fr J';1L:r..l. cli.d hot con.Urn, wlietliet 01~ not Mr lkckly wou1.d be ;so IX)i_md. 

! lad l:J 1e d:Lsput:e beer-i 8: Crn.trt ;;1e~Jon H: would no~ ·l}~~~: 8een pr?per 
:o 1,,dte to t:he Judge 01~ h ls .neglsl:1~~n ke<::plng !:lie Court;'. 1p~ol1nlled of the 
il:'goU.ntl.onr, m1cl ( .l.11te1~ nlla) lnf:01111I ng tl 1e C:our!: of:. !.:he'.\ s

I
~111s menU.oned 

)Y the re.spectl ve r;o.U.c.:Ltors :ln seekl.ng 8 settlE'1n,::;nt. \ .. ;\ \: \ . 
l, .. ; ~ , I , .-. 

I ; I I.' • 

T11e Td.burn1l. l.i-:1s vety wJ.de rowe1~s t.111de1~ L:l1e i\ct.: : Jr{~er sect1.on 
09 CJ.t 1:lie Act de::tllng wlth ptoceclun:d. 1118 tters, sub-sect.'to'd, 1\( b) 
rnvi.des l:hnt the TrLbun.11. sl1c1ll not be bound l:o fo.1.1.dw :::it~· rUles · of 
vldence, 1J\.1t n½ly lnfonn i.tsel.!: on m1y m::itters :l.n sud{ n~1n:nerl\ as tt 

1 j 1 ! 

li i.nks Ht. . · __ . l ' 1 I: l 
. .,, ' I. I. I \ I 

from the corresponclence wHLch the Trl.b1,n::if hns pe1~ysed, it ls 
,mre of: tlie. suin Mr. Reclcly clal111s woUJ:d co111penss:1te hi.m, 1~h:lt:h ·um 
resurnably l:he 1;1ssod.ation has instructed Mr r8tel to '.se,Jtd~ : the. 
~q,ornt:1.on, whLl.e all.egtng th€tt J_t clenles HabLU.ty; ;i.nditat~d ii: was 
.2pared to mske r.111 el< grrit:La pnyment so ::is to settl.e ;th.~ Hts ute. 
cfo1~e consl.ded.ng the iss1je 9f: conipens;.iUon, the Tribunal.( t~o hts out 
rc1L11, th::1t the bsue of: rni11stal:e1nent of Mr NJ.ty,1 Redd)' lwc1s tonsidered 
, I 1 · I 
r _L~ anc'.· l.t~ the _t~t:er:lln awanl very r:uU. r.enso11s 1vere 

1
gtye~ ·J:?1:- lts 

d:u.,;:il.l:01.elnsl.ate .. } · ; .'I \;.
1 

j ·1 If 

11ie Tdbun::iJ. l·1as before pteix:ir.l.ng U,Ls nn~,.1. /\watc.l j cl~alr;i pei:·useJ 
" . I I I ~ ' ' 

1d consi.c.lerecl the t'eco1~decJ evlclb ice triken a!: the hen ritig, !,and sees 110 
r1son L~o change Hs v:lews tlv:tt Mt N:i.tyr:1 ti.eddy slioulcl no~ be 1Lelnstc1ted. 
s reinstal:e.menl: would not settle nhyl:lrlng ~md J.11 pa~tH:utar f.t woul.cl 
t rrevent further dl.spul:es Jn l:lie future. , : : 11 . 

Secthm 105 of: the Sug1:p1 Indusb"y /\ct speLl.s ou~ t~e i;pa{~~~ular 
,1ers of the Tdbunol }n }esre~t ~? hei-1;J:n~ m.1d deter:111L,r?alt,::~11

1

. of 
lusl:d.n.L cli.spul:es. ,JecbouH'.S(tl(cJ) .,t;.ites.- : ~ii 1:; .,

1

:;'' 

''/\1-1nrd compe.nsBtLot7 :l.h reripect o[ any contnivent:iocl ~f- c1ny · 
terrn of an award, other t:lwn ::iny term of nn mv1:u:cl £,oir :tlie 
payment of: comrensatlon, or :Ln respect of ::iny colib:'av~ntjJ.on. 

, r; f: 1 • · · /II ' • or.: c1.ny term o: a co .. lectJ.ve ngreement." · i;: i, 
'Ii · l 

'llie Court of Appeal in ft:s juclgment s bl:ed: - : !! : ; 
: , , I . 

11).he powe1: to awc1.rd cornpensati.on ls speciftcc1U_yl s'.~t \b·u j 
in section 105(U(d), but tliat: subsecU.011 caters,to rl'. 
diff:erent siluati.on: Wlie~e tl,1ere has been contrav~:ntll s 
of c1ny tenn of at1 awatd or.' aiiy term o( any collect;L'v~•; 
agreement, compensation is. the 8ns1ver. 111 the lnsbmb 
cnse ther,e are no contraventions 0£ n11y aw.s.rcl an4 ~~ln)r1:9eclly 
the colJ.ecUve ngreemerit does not conbd.n any 1:efetet1f~ \~o , . 
reJ.nstatement pased on unf:aix cJ.l.smlssal 8S some otl1eq, to

1
1lectJ.ve 

fl8teelllents. :ln fl.jt clo. · Therefore Secl:1.on .LOS(U (d)i cl.bes not cover­
t! 1e present cH.spute. · Of course the Td.bunfll. ca11; awhi!.H: 

; : I \; 
' ,: , I' , 
I j ,, ' 

I
:; 
I . 

i \l . 
1! ·• 

! ·. ·1 \i . 
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co1npe11snti.on .i.n m,y' case under hrs 
One 11::is to read l:lie Act as a whole 
of the Tdl)\_111al. 11 

I:! I;! 
i ;! I' I .1 rl 'i i 

genernL rJtJ ld,ei: ~iie Act 

i.11 O[cier to: ~~tn.11~ tli~ powers 
' I \I \. I ' ' 

·11i:::1t genernl powe1~ i.s cont:al.ned :l.11 secl:l.on u\_\_ lti,
1

//lc~ wl1Lch 
1~e8Cls ns follows:- 'I :'I:: I!: , · 

• I : I' 
11 J.11 n~1ld.ng an ,iwarcl Jn. tel.a ti.on t~ 8ny procee'dl.r1gtj be

6
1

roi:-e 
the 1dbunal i.mdei:- this Act, the 1dbunc1l shal.1.,.noe e . 
rest1~ictecl to ::my speci.f::l.c re.1.J.ef clal.m0.d by a~1y ~ar.\:y or. to 
the clem-,ncls 1mde by any pnr,:ty J.n tl:e· course of: [ ~\* . \ . . ~-
proceed:lngs, but, ,may. J.nclucle in the r:11-mn:l nny

1 
1p~tter1 ?r. · · 

thing 1.;h.lch the ldbun8.l U1lnks necessc1ry or ~J<8etU.ent, · 1.n par.tieulai:- in the c~se o[ proceedings r.e.1.al::1ng\ ~o 1l~n . 
1.ndus tr.J.c1J. dispute, £01~ \ the p1..wp·ose or: p1:eventt~gJ or: set~Hng 
the matte1: i.n d:Lspute 01: o[ preveot1.ng .Eurthet idi~pµ ·es. 1 

Section 116(1) ot ~he A~t states:-

1 I •·I 

i l l I; i 
\ i; I I I 
i i !I I: I 

I 1 I . i ,.1 I I 111 he Trib\'.J11;:1 l shc1.U. not 111,::1 {e nn awn rd w 1J_e 1 l. s : -:- ,i 1 

I : :· I i 
(a) tnconsls t:ent w l. th the rrov Ls I OllS o[ ,my other. 

written law regul.ati.ng the wnges' hours of ror ' ' 
or ol:lie1:- te1:1ns 01~ concll.t.Lo11s of, 01~ 1:1.Uecdng 

; I , 

~ I' I I 
the, e111pJ.oyme11t · of <1ny rerso11; 11 

• I : · I ' ·: · 
,'' i ! ' • 

1he collectlve agreement ente1~ed .l11to by the Cor.p9rnt:Lon .with the 
AssocL:1t:Lon contaJ.ns provision that it~ me111be1:s can 1je _<1:lis1pissecl on . 
being gLve11 one month' ,s not.Lee, ~r payJ.ng one lllonth 1 

.~ ~~g~? ?r :5flary in 
lteu of such not.Lee. lh,1t ptovJsJ.on is e.ngra[ ted ot1 ;of I be¢omes part 0£ 

Mr Nll::ya Reddy I
S wdtten cohtr8ct of: en1ploy111e11t and .:ts\ ~lven legisJ.aU ve 

force by virtue of the fact l:lmt: the c1gree111e.nt ls re~:l~terJ<l 'under the 
prnvls:lons of the Sugar Inclustry /\ct. ;': ;;\ · ,\ ·: · 

' ; \ ·: I 'I ' ; . . . 
Mr Nity8 .Reddy I s contrnct 0£ ser-vlce could have. IJ~eri(tetntlnated by 

3 Corpor.ctl::lon giving hin1 one monti l IS not!.ce OJ: payidentl o.li one. month I S 

sal-:1ry ln li.eu thereof. :\ \ :; \ · '. \ i., . · 

Mr Nll::y8 Feddy I s slm~r)' c1Lsnd.ssc1L w;:is held 6/ 1,l:l\'J 1.'td.bunal to be 
• , • • 1 ' I ', 1 ' 

wrnngEul i.n the sense that :Lt was in brec:ich of: hi.s e011~:i::c1ct;.' Suntn-::ity 
cli.smissal would have been justl.Hed had t.he Corporatiorl \ens;urecl that the 
procedure to be followed in cl:lsmJ.ss.lng hl.111 1✓;JS correct.\ : ~r .Reddy 
succeeded on 8 techni.callty, tl!e cloubt he created as· ~o ~1lst intentions, • 
when ordered to hand over bts keys. 'lhe Tri.bun.,d_ gave l\iti1 ithe. b~nef:lt 
.of that doubt. 1.hete was also. a further re8son 8ncl l:hat\ t!Ji:I's tliat the 
Ti:l.l)\_111.sl was 81.so ln doubt wliethe1~ 8 suspended employee. b;u'.ld be gullty 
of disobedience of: n lawfuL order. , · 

M1: Reddy I s case wns not one. wl1ere the Corporati¢11·· ,ad treatecl htm 
unfoldy 8nd l:hr.1t must have some bend.t1g 011 Ll1e leve\:of .ensaU.on 
th::.it m:1y be gnmted to hJ.m. . ., ! : . 

Wlie re there .ls a breach ~f conUact, d~m18ges i~: l::l1e :u Jal remedy. 
11ie !louse of Lo1·ds, ln AcklJ.s v Gtrnnopho11e Co LLd (190~J\t

1
CL1U8 l!L, 

fonnul.ate<l wh"1t h:ir-i ecrne to be known ns tlie Addis Rule.1· I\ ~lsm1.ssed 
empl.oyee r:,e11ern1 ly cnnnot recover i11 ::i dn1rnp,i:>s nc-l:Ion·1110·8 l-,!1,111 t:i1P. 

. ' I ' I ) , 

/ 
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,flll'O\Jnt equal.Ling the 1.oss of: ,w8ges he W?ul.d have erimP,8. cll1d.ng l:he, ' 
ped_od wJ.th1.n whkh lils conti~act might have been lawtul~yl !:etmimtecl. 
In Mr Nityc1 ReclcJy's case th,:1.t period was one.month.::;!\ (d 

; 1\: · :t 
• • 1 1 : 1 ,! 1 . 

1he I louse of Lords held in l:h.::1t cc1se that it dia not 111.-:itter; in 
I i I ·J 1· j 

the ci1~cu11stances, whether .. or riot the tennJ.nat:lon was· 1_r7r;ongfu .·, as 1.n 
8l"'l)' cc1se it amountecl to a.G1~eoch of contrnct; · :!i· !I, 

'I . IJ ' 
Ii jll 'ij 

Loreburn LC :ln that 'cas'e, 8£ter'sb.1ting that he1¥00~d not agree 
that the lTlc"lllner o[ dismlssal af Eected tl 1ose dt1m.:1ges ~ 119-:Ld, clown the 

i .. ii ·: , 1: 
general 1:-ule: - · 1 : , 

. • -· · · . , · 1 I . I 
''If the1~e be c1 dlmntssfll 1..;J.thout notJ.ce, the ~mp,1.oy,er 
111\.tst ray c1n :Lncle111nH)' but that :l.ncle11Jn.l.1:y cannbt !inclucJe 
either ca1~ensation ~or the :Lnjured feeling bt the ~el~ant 
or for the loss he may sustain fro111 the fact ~hat iv,-s. 
l:w.ving been clismlssecl of :l._tself: malces :Lt more:' clUf:lpul.t 
f:or. h:l.111 to obtain fresll employment." i '/! j 

,· •t1 I 

If damages i.s the J~emedy, the i.nw ls d ec1 r th~ t '.;h c;tatrn:mt must 
b1ke ·aJ.J. reasonable steps to· rnlnl.1111.se hJ s loss. 'Iha t "meat;1t tJi.9.t. 
Mr Reddy W8S obU.gated to se~k other e111ployment. I I~ l'ielcli a degree ln 
econom:i.cs anc1 was a member o[ 1;the fJ.ji Instl.t:ute or:':A~t:ol1hi::ants. Ile has 
111<,1cle no real eff:ol"l: to obtal.ij., employment Jn the t)ast 2i½ :ri1;ars. 

ln Ii.Ls ev-J.dence in clrl.e.f fil: the lien r.l.11g 
st8Ung:-

; ,I,. I· :' :,1 ' 
he ls: r~cot't;Jed ns 

: j'. 111: 
,. I' ! . 

"l have not. sed.ousl.y l,;okecl for work. Most kmJ\totern 
wou.Ld be particular alxA1t accounl:ants who l1::1<l 1 be~n:1· 
cli.smLssed. DlfHculi: to get job - sc8r agalti~t t11y ; 
professional reputaHon, t. do not h,we certi..fis~U~1_of 
publ Le practice. 1 am stUJ. asld.ug to he re1.ristp,te~. 
Pwye r f:or clan1c1ges :is_ .. an a 1. terrn:i t.L ve.,, 1: r l \! .... 

, I ·, ,. 
J.n cross-exmn:Lnatlon !1e stated:- · !j; / . 

I · I , . ii ' i ~ . 
"l lv1ve not looked sedousl,)' for work. lhe.re isi:l<.een i 
demand £or quaU.Hed accountants." '. ~\ 1111: I ! 

. ·; jt : 

· ~fr Mumtaz AU_, a cl iarte.recJ accountant and Reg(s t'1ta~Laricl E:-xecdtl ve 
DJ.rector of: the Institute oE J\~countants, who was call~d t9 give •; 
evidence for the /\ssoc:latio:,1 ailcl Mr Reddy, cor:£Hmed t~ati }fr. Reddy cou.lcl 
not at that time worlc on hls own. lie woul.d have toltvo-k •for a chartered 

1,, · · 1 , • 1 1 · t accountant for 2·2 yec1r~. l!e menti.onecl them were Vcl~a ,cir,s foi:-, jo )S at 
$20,000 plus. Ile mentJ.oneCJ ·. that: cl lot of accountants h::1d1 ntlgrated. 
Mr AU i..;oas givJ.ng evidence :in.' Februm:-y :1.987. It is i toi'.1i1"D'i-i knowledge 
llmt since the coups the exo<lDs of c1ccounl::o:1nts and o~h~,r 'brofesslonai 
peC;p1.e from f:Lji. has J.hcreasecl and ~here :ls a scarctt~:pf ~ccountan~s in 
fl Ji. ' I': I 

' ' I 
; I, I 

~1 "1 i . i I \. :, l ' . 1· 1~ n went on to SDY: :-.:·: , , , ; · · 
. : : I \' I.\ 

"Redcly well quali.f led t:8 '."'ork tor c1t1 8Ccountahcl t:L:nti··. 
My cl.ients m.-=iy tiot ··li:we Fonf::Lclence J.n [{eddy, if 

1
± ! e~ploye<l 

hln1{ hec:au.-1,e d.i.,...,1closure of: conElclenU.::il. J.nforni.-it16n' :ls a ser:.ou:::: 11\;l·(-Pr. · 
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· At tl1e head.11g Mi:- Rec.1Jy c1dmlttecl rubll.shtng cot
1}id ~ttal J:inahcial 

{11f:otm;,1(::i.on. It wcis that conduct wld.ch lhe Co1:-rotAl:i611 wc1sjpropos.Lng to 
i.nvest:l.gnt:e when Mr. Redcly Is ;:1ppar.e11t ref:'usni. to lia11d ! r)ve1:- 1 h,.s keys ).eel ' 
to lil.s stJTrmary clismlssa.1.. lie ri1.;1de .i.t quJ.l::e cl.em:- on'.o~d1; l:¼1ai:, wlie\:-e 
the1:-e was a clash of 1.nte1;est bel:ween l1J.s employer and hl.s ynion encl 
there was conHclent:lal. in£i:mMU.on which would lielp his 0itl6ti, he was oI 
the vlew thn.t cHsclosute to hts \.JnJ.qn would be jusd.f{dcll i I · i. 

11,e Tribunal i.s not surpd.sed that Hr Reclcly has'. l~ol ·, 1Jen ernpl~yed 
as m1 accountflnt :for the past two yenrs. firstly he IJ.gs I riiade t10 real 
el: fort to .fl.ncl employment and, . second l.y, j d S own coi1dt~ct I wo(Lld rn.-:1ke: 

.srnspectJ.ve employers very leery ;dXJwt emp.l.oylng hlm._ \.;;I . I ! / 
' '. I ' l I 

Mr Reclcly's claim for c~1pensation is for loss o~ '.~~til wages for . 
"say 2\ yem~s" l;NPF' subs1.c1y i(7%) int:erest at Hr7n ther~orl{ ,i6ss o.E ar:inuaJ. 
lec1ve and pro[essi.onal integrlty n1c1kl.ng an r:iggregate·J3lg11.1r.e\ot .~1.00\000., 
hat clc1i.rn must be very heavily discounted Lf there j_~ ~J 11~ ·. - I 

co1n1~ensa~ion whJ.ch ls _acl~!.tional to tlie level of da11i;:i1g·e~ \wl~lch would be : 
0wa1.clecl J.n a civ.!.1 act.Lon. 1 ; \ , 1

1 
• , 1 ' 

, 1 
1

, J 

• . . : ! , 'I r . 

Mc gecJdy is a 'l·i!.gh.1.y J.ntelHge.nt n,'1n Ell 1cl ti 1e Tribur)dl !has no doubt: 
' ' I. I 'I I 

lie wr.1s a Ci=lpr.tble accountrn1l:. Einp.1.oyern however wJJJ. tiot \c0t1done ! 
dJ.sloyc"iJ.ty whj_cl1 lie mnp.Ly cH.spl8ye<l tn llrisgul dedly put1U.r~g 1)1.s un Lori's 
t1Jte1 PSt ahe8d of l=-1l.s employers. /\s [01:- l:lie dJ.sc.l.osu1:-,e 6[ qonf:iclenU al 
l.11fo1:111.-1U.011 as ~k Mullltaz J\.U. sl:ated "tlwt: ls a ser.l.ous riiffcl]r''. ! 

'!he Corporatl.on offered three n~11tlts sal.ary by Jay !0£ ex grat;.a ·: 
:78ymet1t to settle the dispute.: It paid Mr Reclcly one trlob~t-\' , salary in 
:icldi.t:Lon to what he w;::is ent.:l ded l.:o when lie was cli.smis:s~cl. l l'lhe Trlbunal · 
..;ould have allowed Mr Reclcly 011e month's s;:i.l.nry LE the, J.'i~ljJr\ai bad beert 
1 judge bea dng a d.v.ll clal.m and tlia t would have been tl~~ ;tlotnJ. dain:1ges · 
1e would have received. 0£ coui:-se he would have been 'n:Llow~d costs. 

! i • I : • l 
I' ' •• ! I ; I 

_ So far. c1s the Corporat~ort is concen1ecl, 8WRT'."c11ng H1f ,R~~dy a 
:urther 3 months salary by way of: co111pens8U.on would prnoabJJ;- set.tie the 
J".spu{;e since it was p1~et)atect:" to pay the sum involved LE 'a! settlemenJ: 
,8d been achieved. : '1 !l ; \ ·, ' ' ! •i 

So fo1:- as the J\ssocJ.al.:lon ls concerned, the TriJJ11~ i {s satis}:ied 
hat the Association could not expect that a Ugu1:-e any'wl\et~ near the 
100,000 that Mr l\eddy claims WO\.l1.J be 8Wcl tclecl to hlm :i ; ¢ornpensa tion of 
bout a further. three rnOl:tbs ?alar.-y would al: .l.enst co11vey :t1 tHe . : 
ssociation that 1 t was JUstifted J.n bd.ng.l.ng the cH.spul:~ :before. !:he 
d.bunal. 1he Tr:lbunal cons\clJrs the /\ssod.atlon has :s\1q1Jn'iits ioyatty 
·id_ surport to its rast pres\dent .i.n 6d.ngl11g thJ.s displJ4e: Before it 
.it would not expe.ct the J\ssocJ.atlon to condone Mr 1<.edcly:]S ~ol1duct. 

Mr Reddy's g1:-oss baste, a~nual salary W8S :~1G,GO~\.; >11,Jre may have ~en sorn7 beneH ~s, de ta Us of wb.Lch a 1:-e not necessa~:, l j· ~ .J:l.ew 0£ the 
.Lbun.:il. s decisJ.on. .\ ; , : 

I I · • 

'lhe Tribun:.:d. is of the v~ew tliat thJ.s 1.s a case Lb rr lcomp~nsatioti_: 
I 

I . 

I 

\ ' 



1 , 

60 

- 8 

. ' . -·-·------- l --1 ' 

\ 
~ ' 

i' 
! ' 
. I 

! : 
t1 
·1 

·l. J 
:i i .l 
! : ~, 
Ii ;f • 

JVer and above what Mr Reddy would obtain in a t::i vil cJ.ai,i1 ,~Ji9ul~ be . 
Jaid to effectively settle the disl?ute. 1t acconHngly awar~s; a_Jota1. 
JC $5,000 compensatJ.on m.,,cle up. of :f,I,, 500 to be paid to M1~, Reddy by way 
, r: cornpe ds a t l. on for w rongfu J. d fo,i? sa J. a ncl ,$ 500 to tbe /Is soc/.a t~ phi to 
:eJ_mburse i.t [01: legc1l costr:; :Lt n1=1y have :l.ncur.1:ed at the be*rihg pf the 
li.spute. These Sl,as are to be paid to Hr 11.M, Patel as sOlit:il:b~i fot I /\s 1..,t--'Lo 
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c1tecl flt Suva thls 19th of /\pri.l, 1989~ 
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