
IN THE FIJI COURT OF APPEAL 

At Suva 

Civil Jurisdiction 

CIVIL APPEAL NO. 47 OF 1990 
(Civil Action No. 205 of 1989) 
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NEMANI BAUTANI NAISOLE 
FIJI PUBLIC SERVICE ASSOCIATION 

THE ATTORNEY GENERAL OF FIJI 

Mr. V. Kapadia for the Appellants 
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I 
I 

I 
J U D G M E N T 

i 

APPELLANTS 

RESPONDENT 

This matter was heard at first! instance on affidavit 
I 

evidence by consent. It was ope~, thJrefo~e, for the learned 
! 
I : 

Judge hearing the summons to make the fin~ings of fact set out 

herein. There are two plaintiffs (ap~ellants) but this Court 
j 

struck out the name of the second one· b~cause it had no right to 
i 

be a party to the proceedings. 

I 

Th!3 plaintiff was at al 1 materiah times employed by the 
I 

Department of Education as a Senior Cl~rical Officer, Grade V, 
I 
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in what is called the Western Division. On 15th April 1988 he 

moved into a house provided by the Oepartm~nt for occupation of 
i 

its officers of a higher grade than he *as. He had no right to 
i l 

do so and no authority to continue in 
I . • 

~ccupat1on as hereafter 
' ! 

appears. By memorandum dated 18th 
I i . . 
Apr;-11 19,38 the Senior 
! 1 

I 

Education Officer at Lautoka was advisedi of this occupation, and 
i ! 

permission to occupy sought. It appears\t~at the Public Service 

Commissiori through its Commissioner, webtJrn Division was also 
/ l 
I ; 

' I advised of this, but it matters not whe.ther this is correct or 
! 

I I 
; I 

otherwise. On 22nd April the plaintiff! was told to get out by 
'' 

a representative of the Housing Committee (probably a committee 
I 

i ' 
of the Department). He did not. On 11th! JUly 1988 the plaintiff 

, I 

i ' was told again to get out and agreed to,do so. 
' i 

He did not. 

Following a request by the plaintiff it was agreed by the 
I 

Housing Committee that he be permitted \o; remain in occupation 
' ' 
I 

until 31st August, by which date he agre~d ·to move. He did not. 
! 
I 

When asked why on 2nd September, he made·~ further request and 
i 
I 

it was agreed by'Chairman of the Housihg Committee that he be 
I 

I allowed until 10th September to vacate.
1 

I 
I 
I : 

On 2nd September 1988 a memorandum ~etting out a summary of 
; i 

. ! 1 

the above history was sent to the plaintrif~. It appears to have 

been sent to him by the Public 

Commissi.oner, 1-'/estern Division). At 

i 
' ' Se~vife Commission (i.e. 
i I 

anY rate the secretary of 
I i 
I ' I 

I 

I 
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; i 

that Commission was sent a copy. It is relevant to note that the 

memorandum included this passage: 

" ..... should you fail to vacate by the due date, 
recommendation wirl be made to:-

(a) ..... . 
(b) ..... . 
(c) take appropriate disciplinary aiti~ns." 

( record pp 13, 27). 

' ' 

The plaintiff 'did not go. About 27th 

September he was apparently told that h~ hJd until 2nd October. 
,, 

This was disc 1 osed in a memorandum from the Secretary, Pub 1 i c 

Service Commission to the Commissioner,! W~stern Division dated 
I 

29th September 1988. The memorandum co0tained this passage: 

"(The plaintiff's) failure to vacate, the quarters 
within 48 hours wi 7 7 lead to his interdict fon and 
dismissa 7 from the Service" ( record p 28) 

The plaintiff did not vacate. By memor~ndum dated 5th October 
I ' 

the Commissioner, Western Division i~formed the Secretary, 

Public Service Commission, that the J1a~ntiff was still in 
I I 
I I 

occupation; the memorandum stated that the:writer had spoken to 
I : 

an official of the Fiji Public Service ~ssbciation and informed 
i 

him " .... that the decision to vacate had beeri ma.de by the Public Service 
I I 

( 
Commi.ss ion .... " ( record p 29). 

i 

On 17th October 1988 the plaintiff ~as served with a notice 
i ' 
' I 

of two charges of disciplinary offences ciommitted contrary to 
I i 

the Fiji Public Service Commission Regulat~ons 1987. One was a 
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i 
' ' I 

charge under s.35(a) of those regulalidns, and then under 
' . 

s. 35 ( m); it is unnecessary to deta i 1 ; the ¢harges. The notice 
: 

went on to state that "(in) terms of Rf!gutation 40(2) of the ... 
i 

Regulations 1987, you are required to state in writing within seven days of , . 

the date of this memorandum, whether you admit or deny the truth of the 

charges la id against you" ( record p 1 5). It set out the consequences 

of adopting either course. The notice was singed by Poseci W. 

Bune, Secretary, Public Service Commission. The plaintiff 

furnished a statement in writing dated 19th October 1988. 

I 

The Public Service Commission held a meeting to consider 

the charges on 24th November 1988. By notice to the plaintiff 
' ! 

dated 28th November, he was advised that ;the charges had been 
( ~ 

considered, and the decision made "that you should be and you are 

hereby dismissed from the Service with effect, f1;om 18th August, 1988 in 

accordance with Regulation 50(1)(a)" of the rebulations ( record p 22); 

it was signed for the Secretary, Public:service Commission. 

, '1 I 

It can be noted that a separate notice dated 17th October 

was served on the plaintiff at the same time as the notice of 
i 

. . I 
disciplinary charges, which stated that :in ;vi ev1 of the 1 ay i ng of 

I 

those charges, the Cornmi ss ion "has, in' ac'cordance with the prov is ions 
I : • 

i 
' 

of Regulation 41(1)(a) of the .... Regulations, 
1
1987, decided that you be and 

are hereby interdicted from performing the fu½ctions of your office with 
I 

effect frpm 18th August 1988 until further not ice., You wi 7 1 not be pa id 
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salary during the period of your interdict ion° ( record p 1 6). This 
/ 

notice was al so signed Posec i W. Bune as Secretary of the 

Commission. 

i 
I 
i 

By originating summons filed on 15t0 June 1989 the plaintiff 
I , 

sought a declaration that his dismissal wasl inter al ia unlawful, 

! 
an order that he be re-instated in his :employment and an order 

! ' 
I ' i ; 

that the :Government pay a 11 his unpaid :sa 1 ary from 18th August 

1988. 

The plaintiff on 26th March 1990, pursuant to an order made 
! ' ; l 

on 20th November 1989, filed written si..lbrryissions. It is only 
I I 
' I necessary to ref er to two aspects of them. One is that the 
/ I 

plaintiff claimed that the disciplinary!c~arges against him had 
i 

not been properly brought and were inv~lid. The other is that 

the matter of the interdiction was not mentioned. 
' : 

The matter came on for hearing before a Judge of the High 

Court on 20th November 1989. Counsel for all parties (there 
' 

. i I 
were then two plaintiffs for some unknown or invalid reason) 

i : 
I ' 

wished the matter to be decided sol~l~ o~ the affidavits that 
I 1 
I • 

had been filed. He ordered written submissions within 14 days, 
I 

an order which both sides ignored. 
i 

E:ventually 
I : 
I ' 

filed the submissions mentioned earlie~ h4rein. 

the plaintiff 
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I 

i 
Unfortunately the learned trial Jud~e iignored the written 

submissions and the orders sought in the lsu~mons. He proceeded 
I : 

there was at the rel~vcint time a procedure to consider whether 
I i 

in force which provided for appeals fro~ Jec~sions of the Public 
~ i 

Service Commission in distiplinary casesj -
1
He decided that the 

regulations "establishes an Appeal Boa~d /for the purpose of 
I 

i i 
hearing Disciplinary Appeals" from the Publit Service Commission 

I i 
in disciplinary matters (record p 41).1 P:or reasons that he 

proceeded to exp 1 a in, he dee i ded that th~ High Court had no 

jurisdict.ion to review such a decision:. /He: therefore dismissed 

the summons. We think it regrettable ;that he did not seek 
! ~ 

i 
further guidance from counsel before pursuing this path. 

I ; 
I . 

While there may have been an appeal procedure as discussed 

by the Judge, it would only apply to decisions of the Public 
I . 

Service Commission. Unfortunately in the! present instance there 
! ; 

was no such dee is ion, and the Appea 1 Board cou 1 d not poss i b 1 y 
I , 
I I 

have had jurisdiction to deal with thi~ ~atter. 
i 
l 
i I 

Part V of the Public Service Commidsibn Regulations 1987, 
I • 

i l 
which came into force on 4th October 1987f i~ headed DISCIPLINE. 

' t 
Section 35 sets out a number of discipli~a~y offences, the two 

I i 
relevant ones have been earlier referred toJ Section 40, so f~r 

l 

as relevant, provides: 
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i 
i 
i ' 

40-(1) If a Permanent Secretary or Head of 
Department, or any officer acting properly with the 
authorHy of the Permanent Secreta.ry 1 or Head of 
Department has reason to believe that an officer of 
his Portfo 7 io or department has eommitted a 
disp l inary offence which the Perman~nt :secretary or· 
Head of Department regards as a major offence (or one 
of a series of minor offences which should be treated 

' ' I 
as a major offence) he sha 7 7 forthwith serve the 
officer with a wdtten copy of the ch.~rge against Mm 
and the particulars of the a 77eged offence, in which 
event the following prov is ions of !this regulation 
wi 77 app Ty. I 

! 
(2) The officer charged sha 71 by not ice ;in writing be 
required to state in writing within~ reasonable time 
to be spec iffod in such not ice whetf)er he admits or 
denies the charge and sha 71 be a 7 lowed to give the 
Permanent Secretary or Head of'ioepartment any 
explanation he may wish. ' 

(3) Where an officer fails to state iin writing under 
I 

the subregulation (2) whether he admits or denies the 
charge, he shall be deemed to have admitted the 
charge. ' 

( 4) The Permanent S,ecretary or Hea,d of Department 
sha l 7 require those persons who have cfirect knowledge 
of the a 7 legation to make ivritten statements 
concerning it. 1 '. 

(5) The Permanent Secretary or Hea:d of Department· 
sha77 forthwith forward to the 

1
commission the 

original statements and relevant documents and a copy. 
of the charge and of any reply thereto, together with 
his oivn report on the matter and the bom'mission shall 
thereupon' proceed to consider and determine the. 
matter. " 

It is unnecessary to go further. It can be seen at once that 
' J I i 

the provisions of sub-sections (1), (4) iand (5) were simply not 
I : , 

There is no power given jto; the Public Service 
l ";; ! 

followed. 

Commission that ehabled it to prefer di~c1plinary charges laid 
I I : t • 

I 

under s.35 against the plaintiff in the present case. 
I 

The 
! 

charges purported to be laid were simply a nullity. The 
I 
I 
! 
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..... i. 

1 
. ;,,. 

! 

I 
I 

I ' 

! 

Commission had no power to consider and! detrimine the matter. 
i 
! 

There was simply no decision, notwithstahding what purported to 
/ I 

be done. 

i i 
It may be that undir Schedule 4 of ~he Disciplinary Appeal 

Board Rules, 1987, 

and Public Service 

a schedule to the Fiji' Service Commissions 
i 

(Amendment) Decree 1;987, No. 10 (operative 
! • 

from 4th October 1987), there was an iAppeal Board to Which 
i ; 

decisions of the Commission in disciplin:ary matters "shall lie" 
! . 
! 

(s.10). In the present case there. 1was no decision. It 

whether i any 1suyh Board had been therefore matters not 

constituted or otherwise. We, however,; note that the counsel 
! ' 

appearing for the Attorney Genera 1 corlce~ed that in fact no 
. 1 I 

Appeal Board had been constituted and tHer~ was no Secretary on 
! t 

' i 
whom the Appellant could have served his notice of appeal. 

I 

i i 

So the plaintiff was entitled to bring/the proceedings, and 
' i ! 

I 

' have a dee 1 a ration to the effect of ~h~ one sought in the 
I I 

summons. It is unnecessary to decide whJth~r he might have also 

have been entitled to such a declaratio~ b!sed on either of the 
i . 

other two grounds preferred in his subrniss~ons. 

l 
I 

We think it proper that the partie~ b~ given these reasons 
i ; . 

for allqwing the appeal so that they can ,be considered, after 
' ' 

which the matter can be re-1 isted fol-- consideration 
l 

of the 

making of such further orders, if any, ~s may be appropriate. 
! i 
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The appea1 w111 be stood over with 1iberty to either party 
to restore on 7 days noi: i OE:l co 'Che. C$)ey,- ~..-:9 

..................... _ .... , .. 
Mr Justice Michae1 M He1sham 
Prgsidentl Fi.ii coyrt of Atmea1 

Mr Justic nold 
Judge of APPsl.l 


