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JUDGEMENT OF THE COURT

At the initial hearing of this appeal on the 4th March 1992,
counsel for the appellants sought to argue paragraph ¢ of the
Notice of Appeal before arguing other grounds on the bagis that 1if

the Court accepts his submission on this ground, it would dispose

of the whole appeal. Counsel for the respondent agreed to this

course being adopted.




‘Ground 9 is as follows :-

. " "Erred in procedural matter to wit in discharging two
‘duly sworn assessors without reference or submission
. from the defence or the prosecution and swearing in
- therefore two alternative assessors to continue with
" the trial.’

The facts which form the»Basis of this argument are these.
On the 6th February 1989, the three appellants were arraigned on a
charge. of murder and they all pleaded not guilty. The case was

adjourned for trial later in the list.

The case resumed on the 8th March 1989 and each of the
accused agaih pleaded not guilty to the information and the three
assessors were sworn in. At this hearing, the trial judge
explalned premlllnary matters and legal points. The record shows
that Mr- Babu Singh, the prosecutor sought to make certain legal
submiSSions‘in the absence of the assessors. The record does not
show whether the assessors were released at this p01nt ' Nevwill

assume that they were released.

What subsequently took place was a trlal w1th1n a trial as

" the defence had sought to obJect to the adm1951billty of gtatements

i of the“éppellants on the basis that they were not made voluntarily.
This. trlal continued for 11 days between 9th March 1989 and 3rd.
Aprll 1989
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ertten subm1891ons were tendered during argument on the
last mentloned date. .‘The ruling was handed down on the 5th April
1989. 1Th9 statements.were admitted.

The casé resumed on 10th April 1989 and before any evidence
was led by the prOSecutlon, only two assessors were in attendance.
One of these two assessors was subsequently dlscharged by the trial

judge at th;svhearlng.

Counsel for the appellants submitted that the trlal could
' not contlnue with one assessor and a new trial should be held with
fresh assébsors. The trial judge rejected this subm;891on and

prddeeded with the trial with the aid of two new assessors.

1

Counsel- for the appellants has submitted before us that the
trial?iudgé haé breached the terms of the proviso to S 285 éf the
Crimiﬁél Procedure Code in proceeding with the trial in the manner
he did." w

- Section 285 is in the following terms :-

. "If, at any time before the finding, any assessor S
- is from any sufficient cause prevented from attendlng~
.. throughout the trial, or absents himself, and it is

» ot practlcable immediately to enforce his attendance

- the trial shall proceed with the aid of the other

‘f=assessors.'

" Provided that the proceedings shall be stayed and a new
' trial shall be held with the aid of fresh assessors
. unless at. least two, and in capital cases at least
. four assessors remain in attendance after an assessor
bas absented himself or been prevented from attending
or has for any reason been discharged by the court.”
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Counsel for the respondent has conceded that the trial judge’
has- breached S 285 of the Criminal Procedure Code. However, he
bfurther submltted that this has not resulted in any mlscarrlage of
Justlce and relled on the terms of prov1so to Section 23 of the

«Court}of Appeal Act whlch is in the following terms :

, "Prov1ded that the Court may, notwithstanding that they
Y‘Qare of ;the opinion that the point raised in the appeal
::fagalnst convxctlon or against acquittal might be |
;r§d201ded in favour of the appellant, dismiss the appeal

" if they consider that no substantive miscarriage’ of
-;Justlce has occured" -

The result in thls appeal is to be determlned by coneldering
';the questlon of whether breach of Section 285 of the Crlmlnal

Procedure Code results in a millity? Counsel for the appellants

has rél{ed upor the case of Rex v. Assa Singh 4 E.A.C.A 41. This

Towas a case ﬁhlch con91dered a similar provision 1n the Kenya

'Crlmlnal Procedure Code to Section 285 of our Criminal Procedure
l*fCode The relevant facts were these; Durlng the course of a trial,

oneiof the assessors did not attend for one day but then resumed

a hls place and was. present during the remalnder of the trlal The

‘ Court of Appeal for East Africa reached the conclusion that ‘when
the assessor ‘missed a day, the court ceased to be a court of

ccmpetent Jurlsdlctlon and therefore the trial wee rend d null

_ and voxd

o ﬂe are of thevopihion that the proviso to Section 285 of the
' CriminaijProcedure Code is an expressed statutory provision
_ relating to a mode of trial that must be complied with. A breach

:‘of thls prov131on in our view would render the trlal a nulllty
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» mithout having reached any conclusions as to whether fhe
prov1so to. S 23 of the Court of Appeal Act is appllcable in this
1nstance at all we are. of the opinion that the trial was a

nullity, e consider that a substantial miscarriage of justice has

occured.

Counsel' for the Appellants concedes that in the
cxrcumstances an order for a fresh trial would be appropriate e

_ are saglsfled that the interests of justice demands such a course.

Ne‘therefore allow the appeal, gquash the conv1ctlon and

sentence herein and order the appellants to be trled afresh

according to law.

----------------------------

M. M. Helsham -
PRESIDENT
FIJI COURT OF APPEAL

:&'t; L (Sir Mari Kapi) )
o JUSTICE OF APPEAL™ ~




