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JUDGMENT

appeal has been pursued (1st and

Il

Théjfwo-Appe11ants whose
2nd Appe1ﬁants) were on 5th September 1989 both convicted on
chargeé o% abduction and rape. So far as the charge of abduction
is concerned the prosecut1on case was that on the 15th December
1987 twééyoung']adies, sisters, were abducted by nine men in

which,'number the two Appellants were included. The charge

<. alleged ﬁhat they were abducted from their home with intent to
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causeithém td be secretly and wrongfully confined. The relevant
sectidns and portion of them of the Penai Code dealing with this
offénce féquire that the victim be compelled by force to leave
where he/éhe is, and there must be the fntent in the abductor to
cause théivict{m to be secretly and wrongfu11; confined. The
seéohd cﬁérge éﬁ1eged the two were each guilty of rape of the
erer.onéfof thé-two gGirls.

quvbf the other nine accused, as well as being charged with

abduction, were also charged with separate offences, one of rape:

of the ybunger of the two girls and one of indecent assault upon

her.

There is no doubt that on the 15th December 13987 the group
of nine young men went to the house where the two girls were
Tiving with their Famfﬁy for the purpose of removing them. There
is no doubt that to do so the, "/aided” the pTacé’ in tha sense
that theré was a show of force, weapons were produced and stones
were thro%n on the roof. Whatever may have bégn the state of
mind as a result of this on the other occupants of the house, it
is claimed that neither of the two girls were taken by force,
that they:were seeking to escape as it were from the family home,
and the raid was put on to scare the other occupants of the house
and enab1§ them:to do so; the men went there in such numbers and
with chH a show of force in order to ensure their own security
and tofeﬁéﬁre theré would be no trouble from the occupants - to
make jt?%éasferito‘bring the girls away” (record p.126). There
is no'doth tﬁa% ﬁhey put on a very convincinmg display, if that

indeed was all it was.
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fheré was a considerable amount of somewhat confused
backgrouné evidénce to the raid designed to show that the younger
girl waslhnterested in one of the young men who were 1in the
raiding Q%rty.' The younger one indeed had been taken to a
marriage‘fegiétry in order to marry him, but that marriage was

unable to take place for technical reasons.

&

There ié no doubt. that whatever was intefided to be

;
|
accomp?ished by the raid, the accused were acting in consort with

all the oéhers and had a common intention.

i
S

Theﬁé was evidence that as a result of onset of this

activity-by the accused, the vounger girl hid behind a structure

in the thse, and was forcibly pulled out and taken aWéy. There -

seems to bé nofdoubt that the elder girl fled, but was chased and
caught, éhd taken away,‘both girls being held while being led

away: she claims she was hit with a stick or fist as she was

being takén away (record pp. 48-3). There is ample evidénce that

both weréécrying, but it is suggested thag the .younger one at
least wagimereTy putting on a show for the sake ofﬂher parents.
Seeing taét the father and mother both escaped and fled this
suggestioh was not likely to have carried much weight with the
assessoré%or the Judge. The elder girl denies that the raid was
only partéof a plan to take the girls away (record p.54).

The;é is no doubt at all that the girils were secreted. They
were hiddén and Rept in the push until, so far as refers to{the

e?derfoné; early on the following morning, on the pretext of

being allowed to relieve herself, she ran away. This was about
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5 a.m. on that day, the raid having taken place about 8 p.m. the
previous ﬁight. At onhe stage some vegetation had been cut or
co??ectedbﬁso’ as 'to provide some ground cover to serve as
primitive bedding upon which the girls were required to lie down.

It was fo11éw1ng the raid that the girls claim they were
rapad. Thé erer.gir!iQIaimg that she was raped by the ist and
2nd Appéi]%nt. Thé'1st Appellant denies it completely. The 2nd
Appe71aht édmits that he had sexual intercourse with the elder
girt, and ;1aims'1t was with her consent. However, at the trial
he did nétjc?aim théf‘he had any previous relétionshib with her;
she déniéd%that thére was, and said that there was no reason for
her to éo Qith any.of the abductors. He claims that he asked her
while at ﬁhis makeshift hiding place to have intercourse with
him; at f{rst'she refused but consented when he said he would
marry her% One. of thg other accused admits having 3ntercourse
with the founger girl, but savs it was with herwconsent._ The
vounger gi}? claims that one of the other accused tried to have
intercourge without her consent, but was unable to do so. Both
of the éi}is were together from the time they were faken from the
house untfh the elder girl ran away at about_s a.m.

The eadef girl claims that she was a virgin at the time of
the a11egé; offence and that during the course of both assaults
by the Fih;t’two Appellants her underclothes were torn. After
she raﬁbagay she walked for a long period of time, and while
doing this%she waded across a creek with water up to her waist.

When she arrived at a house she asked the occupant to take her

to the house of her maternal uncle. That occupant describes her
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appearancé, which was consistent with both the ordeal and the
St :
escape as;she describes it. She spoke of the abduction, that
'J"

her s1ster was st111 in the bush, and that under the pretext of
!

going to¢the toilet she had run away. She did not say anything

about the«rape Her uncle gave evidence that when he saw her
i
"the c7oth7ngb were all dirty, hair disturbed mud on her legs and

she was cry7ﬂg (record p.64), He took her Lo the police

station. gThe policeman on duty says she "JTooked t?red, clothes

1
#

dirty, 'héir undone and Toohed worried” (record p.67). She.

comp1ainéé of the abduction and that the two Appellants "had
sexual 7nt@rcou159 by force"” (ibid). He took her to hospital for
a med1ca1 exam1natwon He was not present when it took place.
At some étage, probably the next day, he took her clothes,
probably iher ‘underclothes, and some clothes of eaéh of- the
Aope11an§%, and sent them to Suva for analysis. There was

evidencé?biven that these items were sent to the Government

Ly
}

ana]yist,@ut "the person to whom the items were han&ed is nc long
(sic) in £he country and the items can not be traced” (record
p.114). " The evidence was that the doctor who ha ﬁ examined the
elder glr1 had 1eft the government service and was downg private

studies ,in: New Zealand. Mo medical report about her was

Sy
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Beca@se of the way the submissions were put on behalf of the

Appe11ant§, the foa1owing matters should be noted. Firstly, the
assessoré?were of thé unanimous opinion that the younger of the

I

two girlsi had been raped and 1ndecent1y assaulted as charged

(counts; 4. and 5). However the learned trial Judge, as he was

’
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ent1t1edjﬁovdo, disagreed with their opinions and found the two




men who were accused on these counts nhot guilty. As to the
_younger girl hé sa1d (record p.164):~

"I find that her evidence on Counts 4 and 5
18 quite unreliable and uncorroborated and
‘unworthy of belief. She struck me as a
.reluctant witness and an untruthful one.
_For 1instance her unacceptable explanation
‘for altering her story so dramatically after ‘.
persistent questioning from her mother LIRS
Jeaves me inh grave doubts as to  her 5

credibility and motivation.

Accordingly ‘I am constrained to disagree
‘with the unanimous opinions of the assessors LR
-on the 4th and 5th counts and I find the 3rd e
rand 9th accused not guilty as charged on -
‘counts 4 and 5 respectively.” R

Secondly, in his charge to the assessors at the conclusion

of the heéring; the Tearned trial Judge said (record 57157):—

. 1o
. "You would have also noticed that the b
evidence on each allegation 1s invariably a i i
"one-against-one” basis. In other words we '
-have the affirmative assertions of the girls
%and the denials of each of the accused.
‘Now I am required by Taw to direct and warn
fyou that although you may convict = the
~accused on the evidence of the girils alone
1 you believe they 4rs cradible and accept
‘that  they have told you -the truth
-nevertheless, I must warn you that.it is
-dangerous to do so unless the evidence 1is

- corroborated 1n material respects.’ '

The Appellants appealed against conviction and sentence.

As to the charges of abduction, the grounds of appeal were

(record pp.2 and 5):-

&

"1. That the Learned Trial Judge having L
rejécted the evidence in his 10
Judgment of Lila Wati ought to
have found the Appellant not
guilty of abduction bearing in
mind that the particulars of
offence contained the abduction
of two persons, hamely Lila Wati
and Chandra Wati.,"
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Lila Wati was the younger of the two girls and Chandra Wati the
elder. The second ground raised insufficiency of evidence. As
to the charges of rape, the grouﬁds were insufficiency of

evidence and absence of or insufficient corroboration.

As to the abduction charges, and Teaving on one side the
first ground of appeal, there was more than ample evidence to
justify convictions. There was no doubt that force was used to

-

comesl the girls to leave theii Dowe and more Lhan ample evidence

that each of the accused were part of a plan tc remove them and -

to keep them secretly hidden and confined where they were taken.
If the preiext of a charade was rejected, as it clearly was, then

that is the end of the matter.

So far as concerns the first ground of appeal on the

abduction charges, which is set out above, the argument put was
simply this. Because the Tlearned trial Judge, in his charge to
the assessors, warned them about the credibility o% the younger
girl, because in overiding the opinion of the assessors he
refused, in effect, to belisve her, and because theﬂaccused ware
charged with and convicted of abducting the tWokgirls, not one
of them, the case made for tﬁe abduction of them both sould not
stand. We think that what was being put is this, namely that
the learned trial Judge, when he came to the question of whether
he should accept or otherwise the opinions of the assessors,
because he disbelieved the younger gir1; could not have been
satisfied beyond reasonable doubt that she was abducted. If he
was not so satisféed, then he could not haQe found proved a
charge'that alleged both were abducted. He should therefore

have entered a verdict of not guilty on the abduction charges

1
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The crucia1 po1nt, we believe, is that the learned Judge
did not say that he disbelieved the younger girl on the abduction
guestion. It seehs to us that the general tenor of his remarks
to the assessors on this aspect was that notwithstanding the
production of certain 1etters she had written apparently to one
of the accused,nneithef the fact that they were Qritten nor their
contents gave support to the accused’s reliance on them to show
that the raid was a sham as it were. His own judgment (record
p.162) shows that He had no dddbt at all about what the accused
were up to. While it was not encumbent on the accused to prove
anything,; there was evidence upon whicﬁ both he and the assessors

were entitled to be satisfied beyond reascnable doubt.

The appeal will be dismissed so far as concerns the charges

of abduction.

So far as concerns the charges of rape, the main argument
was based on absence or insufficiency of corroboration. COCne
aspect of this can be dealt with immediately; other aspects will

be dealt with Tater.

Firstly there was a submission based on the "boys against
girls” approach, the relevant passage about which we have gquoted
above. If it was claimed that the assessors may have reached
the wrong conclusion because they may have treated the evidence
of one girl as corroborative of the other, then this can
immediately be rejected by what His Lordship said to them shortly

afterwards (record p,.158):-

e
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“"So 1n this case, the evidence of both
Chandra Wati and Lila Wati requires
corroboration and in the circumstances of
this case I direct you as a matter of Jaw
that neither girl can coriroborate the
evidence of the other.”

If it waé claimedvthat His Lordship invited the assessors
to take some sort of global approach to the charges of rape then
any such suggestion is dispellasd when considering the whole of
the summing up. The gi%?s versus boys remark was nothing more
than a compendious way of describing what the nature of the case
was. In stating, in his own judgment, that he disbelieved the
younger giFW and in dismissing the sexual charges relevant to
her, there can be no suggestion that His Lordship adopted any
wrong approach in his confirmation of the opinions of the

assessors as to the charges against the two Appellants.

Secondly counsel for the Appellants emphasised a number of
what he claimed were deficiencies 1in the evidence, and the

absence of evidence about various matters. These incliuded:-

(1) the failure to call evidence from ‘the examininhg

doctor and the absence of any medical report; and

{(11) the failure to produce the clothing that was sent
for analysis and the absence of any report apout

it.

The brief notes of the appelliant’'s counsel’s address to the

assessors indicate that he pointed out to them the absence of
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any medical report. Whether the mattéf”of the absence of any
clothing or any‘report about it was 1ikewise dealt with does not
appear. The learned trial Judge did not mention either matter.
But that is immaterial. He did tell the assessors that they had
to reach thejr verdict on the evidence beforg them. The
que§tion was whether there has sufficient evidence to justify a
conViction. In the absence of any suggestion of sinister reasons
for non-production, them it was simply a matter of whether there
was adeguate evidence before tﬂé Court to support avconvictibn.
It was open to the appellants at the trial to rely on any absence
in order ‘to stress this aspect. and to emphasise the paucity of
what was;presented,~ Perhaps they did. But {t does not advance
the case on appeal. We have already noted the evidence of
reasons-fcr the noh~productﬁon of these items and the absence of
medical evidence. That was befaore the Court. The point simply
is that there was no evidence in support of the charges stemming
from these sources. S; the case had to be decided‘pn what there

was. There is no reason toc suppose it was not so decided.

Other matters were relied upon before tﬁig Court, The
absence of complaint of rape by the victim to the owner of the
house she first came to; the absence of evidence of sexually
related 1njury‘to the victim: the similarity of her evidence
with that of her younger sister; the failure to point out any
tear in her underclothes to the police; the absence of any
injuries or marks of violence resulting from her assault or her

Jjourney to reach safety.
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But these are what we might call forensic matters. It was
open to counse]l for the accused Lo stress them in his address
to the assessofs as pointing up the weakness of the case of rape
made out by the State. Perhaps he did; he did so to this Court.
But it takes this appeal no further. As we said earlier, 1t was
what was in the evidence that is the crux of the matter, and
whether there was sufficient to enable the assessors and the
learned trial Judge to?be satisfied beyond reasonab?é doubt of
the guilt of both accuéed. Emphasis. on defiencféé was proper
to be made use. of at the trial in an effort to persuade those
who had to make finding of fact that they should not convict; it
is not the task of &his Court to do so, nor to decide the appeal
on the basis of the weight that ocught to have been given by the
assessofrs and the Judge to matters that were established by

evidence.

The real difficulty in this appeal, as we see it, lies 1in

the matter of corroboration.

The learned trial Judge correctly advised the assessors
that although they might convict each appe11ant’bf rape on the
evidence of the elder girl alone, it was dangerous to do so
unless her evidence was corroborated in some material respect.
He advised the assessors in effect that they could treat as
corroboration the evidence of the occupant of the house to which
she first came after her escape, the evidence of her uncle and
that of the police constable who first saw her, each of whom
described her physical and emotional appearance. He also

reminded the assessors of the complaint of rape that she made to
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the constable in terms that would entitle them to treat the
complaint as corroboration. However, when giving his own

judgment about his acceptance or otherwise of the opinion of the

assessors, His Lordship said (record p.163):-

"As for the charge of Rape against the 1st
and 2nd accused I amn satisfied that Chandra
Wati was telling the truth and that her
evidence 1s corroberated not only by her
escape but al]so by her distressed condition.
I am also satisfied that her complaint to
Cpl Malkeet Singh amounts to a recent
complaint in the circumstances and although
not corroborative of her evidence of rape is
consistent with her sworn evidence.”

This cofrect1y stated the use that might be made of recent

complaint; 1t cannot in law be treated as corroboration.

The problem arises not out of this but out of the use as
corroboration of the gevidence as to her condition. The learned
trial Judge did not advert to the possibility that the girl’s
dishevelled and aistressed appeareance was consistent with her
having been abducted and held most of the night in the bush by
some of her abductors, her escape and the afduogs”iourney to the
house she eventually reached. We fesl that her appearance and

her condition was equally as consistent with the one crime as it

was with the other.

In these circumstances we do not believe that in law the
evidence of her appearance and condition could amount to
corroboration.’ It seems to us that as a matter of law where

what is relied upon to furnish corroboration is equally as
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consistent with having been caused by soﬁé other proved traumatic

_contemporaneous event as by the claimed sexual assault, then it

would not be proper to treat it as such. Accordingly we feel
that there was in this case a wrong decision on a question of law
because the assessors and the Tearned Judge should have treated

the case as one without evidence corroborating the story of the
victim.

what are the consequenceé? Before reaching any decision in
the matter it wouid appear to us that if the conviction of the
two accused should be set aside on the ground_of a wronyg decision
of law on this asbect, then there could be no question of
ordering a new trial. No further evidence than that already
given would be 1ikely to be available, and 1t would not be fair
Lo the accused to run their cases through hefore another Judge

and fresh assessors to =2 % *hare might be a conviction on the

=

second occcasion.

However we feel that thi

(2]

is a proper case 1in which this
Court ought to direct its attention to the terms. .of the proviso

to subsection (1) of .23 of ﬁhe Court of Appeal Act., It reads:-

"Provided that the Court may ,
notwithstanding that they are of opinion
that the point raised in the appeal might be
decided in favour of the appellant, dismiss
the appeal 1f  they consider that no
substantial miscarriage of Jjustice has
occurred. ”

The reason why we believe that this is a proper course to be

adopted in the circumstances of this case is that the assessors
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must have accepted the girl as a truthful witnhess, and so far as

the learned Judge was concerned, he said, in his judgment {(record

p.163):-

"I formed the distinct view that her
evidence was truthful and she impressed me
by her demeancur in Court. Accordingly I
find the 1st accused Basant Singh guilty of
the Rape of Chandra Wati as charged on the
Znd Count and the 2Znd accused Udit Narayan
Singh also guilty of the Rape of Chandra
Wati as charged on the 3rd Count.” N

On this basis we proceed to consider the application of the

proviso.

Firstly, we are of the opinion that the proviso cannot be
applied unless there was available evidence sufficient to
establish all the ingredients of the offence charged. Secondly,
in considering whether any substantial miscarriage of Justice
has occurred 1t is open to this Court to consider for itself all
the evidentiary material and not merely that to which the
attention of the assessors was express1ymdraWﬂ by the trial
Judge, nor only to that to which he may haVe_apbéared to have

confined himself.

From all the evidence we can safely reach the conclusion
that the first accused was what might be called the ringleader
of the group that made the raid. -Whatever may have been the
position so far as concerns the younger girl, there does not
seem to be any suggestion that the older g¢girl Chandra was

involved in any so called rescue plan; indeed the 2nd appellant
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who admits having had sexual intercourse with her does not aliege
that the group of young men went tovthe house in order to take
her away; it is clear that she was chased and caught as she f1ed
and then taken away. The allegation by this accused that having
been captured and taken away 1in the manner that she was and kept
at night in secret, she then consented to have sexual intercodrse
with him, seems more than improbable. He did not go into the
house to get her durihgithe Fagd nor did he chase hgr, althouah
he saw her running away (record p.205). Before this event he had
never spoken to her, nevér had 2ny sort of relationship with her
and thereyhad been no suggegg;on of marriage (record p.206).

Indeed, this appears in his statement to the police (ibid):-

>

Then how did you on the first meeting tell her that
yvou will marry her, This only means that you were

giving her false promises?

A When we had brought her away then I thought of this.

Q. Did anyone call you people to the house“of Ram Jiwan

to come and take the girls”?
A No we brought them bv force.

We add to this the fact that the girl escaped from him in the
way we have earlier described. 1In these circumstances the claim
by the 2nd appellant that this young Tlady consented to

intercourse on the promise of marriage seems to us to be so
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inherently unlikely that it constituteswé significant matter in

considering whether any miscarriage of Jjustice occurred.

The really significant aspect is the fact that her evidence
was believed, and the statements made from the dock by the
acqused were not. Having admittedly been involved in sexual
activity with the 2nd appellant, one 1is entitled to wonder why
she would have fabricatkd a story about the first appellant. It
is interesting to note, aWthogéﬁ it is probably not of weight,
that when first charged by the police officer, one of the
offences he was charged with (third charge) was abduction
pursuant;to s, 182 o% the Penal Code, followed by a charge of

rape under s.149. The former section reads:-

"152. Any person who, with intent to marry
or carnally know a woman of any age, or to
cause her to be married or carnally known by
any other person, tahes her away, or detains
her against her will, is guilty of a felony,
and is Jliable to imprisonment for geven
vears, with or without corporal punishment.”

He said (record p.201):-

"On the third charge I say I did not bring
the girls by force, to my Kknowledge they

came of their own free will. I do not
accept the forth (sic) charge as I did not
do this.”

There is, of course, the consistency of the victims allegations

against this accused shown by her complaint to the police.
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In all the circumstances, 1t seems to us that the assessors
and the Judge were entitled to, and'probab]y did, treat the so
called corroboration as having little or no weight, which indeed
it has been said in other cases 1is the proper way to treat
evidence of the appearance of distress of the victim after an

alleged rape unless very special circumstances exist. We

acknowledge that each case must be decided upon _its own

—

circumstances.

Bearjng all these matters 1in mind. 1in particular the
credence that the «1earned trial Judge placed 1in the sworn
evidence of the victim, we have reached the conclusion that the

proper course for this Court to adopt is that notwithstanding

that we are of the opinion that the point raised -in the appeal

against conviction might be decided in favour of the appellants,
we should dismiss the appeal because we consider that no

substantial miscarriage of Jjustice has occurred.

The appeals will therefore be dismissed.
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The formal orders of the Court will therefore be:-

1st Appelliant’s appeal against conviction on counts 1

and 2 dismissed.

2nd Appellant’s appeal against conyiction on counts 1

and 3 dismisséd. .

3rd, 4th and 5th Appellant’s appeal against conviction

" on count 1 withdrawn.

----------------------------

Justice Michael Helsham
President, Fiji Court of Appeal

ustice of Appeal

---------------------------

Sir Mari Kapi
Justice of Appeal




