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JUDGMENT OF THE COURT

vih'deference to the arguments that were addressed to us, we
ﬁpfdpo#e:to set out in some detail the background facts that are

ﬁﬁTCiaimed?to have a bearing on the outcome of this appeal.

R

  ﬁf£{is an appeal by Sunbeam Transport Ltd from a decision
givéﬁ in‘the High Court upon an application for judicial review,
The Trahsport Control Board (the Board, the first respondent) had
granted a bus licence to an applicant firm trading as Vatukoula
Express Service (the second respondent) to operate a service

between Vatukoula and Suva along the Kings Road in competition
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With> a service operated by the appellant. The appellant
challenged the grant in an application for judicial review and
sought to have 1t set aside; it was refused relief. It then

appealed to this Court.

The whole problem *there concerns bus licences, or road
service licences (RSL), their grant or refusal. It>concerns the
rights and duties of the Board in relation to them pursuant to
certain provisions of the Traffic Act (Cap 176). It is therefore
necessary to examine the provisions of that Act which govern the
situation. We propose to annex Lo these reasons for judgment the
sections af the Act which we believe bear upon the solution to

the problems that have been raised in this appeal.

We now turn to the facts.

Frqm_1981 Sunbeam held certain licences to operate its buses
fié?er,thé kings Road,'or portions thereof, on services from and to
'Sﬁ§é;€f%ﬂé record before us refers to them. But no matter how
;ﬁhérd'W;}try, we cannot, in 521 pages of record, ascertain when
ffé§m§ §féﬁhem were granted and some expired. So we assume Lthat
Aédées3ﬂgﬁrﬁatter, although in relation tOIOne of the submissions
 $ad¢ £§wQ$ it coﬁld. There appear to be five relevant ones, some
'.%PP?%F;E?,Pe for a period expiring in 1991, others in 1997 or

1998.

\O
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Vatukoula had a bus licence, RSL 12/9/46, granted on 8th

July 1981, to operate to and from Vatukoula. The licence was for
a period of five years expiring on 8th July 1986. On 28th May
1986 it made an application for renewal as it was entitled to do
under the Act and, by virtue of s.69(2) of the Act, the licence
continued in force until®that application was disposed of, No
doubt as a result of the procedures connected with such an
application, Sunbeam made a competing application; it was given
a number,? RSL 12/9/78. The Board proceeded to hear the
applications together and, after some delays not caused by it, it
gave a declsion on 9th October 1986 in which it refused to grant
either licence. + On an application by Vatukoula to review the
finding it refused again. On 20th October 1986 Vatukoula made an

~4;%RpLiqgtion to the relevant Minister and was again refused.

thhing daunted, on 7th November 1986, Vatukoula made an
'_;appli?ation for a temporary licence under s.74. On 13th November
f:1986 éhat was refused. It then went to Court. On the same day
kfiﬁ'madéfan ex parte application to a Judge of the High Court for
ijgdicial review and an injunction, It was granted an interim
 ihjunc?ibn to restrain the Board from preventing it operating
tdtﬁﬁder ﬁSL 12/9/46 (proceedings No 22/86). On 5th March 1987
'Sﬁﬁbéém applied to have the injunction dissolved and on lst April
1987lthe injunction was discharged, A further application by
Vatukoula on 7th April was refused on 16th April 1987. Here

endeth RSL 12/9/46 (almost).

(A
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On 18th October 1988 Vatukoula lodged an application for a
licence to operate a service between Vatukoula and Suva, later
numbered RSL 12/9/98; this was pursuant to s.64. On lst November

1988 it was issued with a temporary licence RSL 12/9/98 pursuant

to s5.74.

On the same day, 1lst November 1988, Vatukoula purported to
discontinue proceedings No 22/86 - purported, because it did not
have the consent of Sunbeam or (presumably) of the Board, and

this is claimed to invalidate the discontinuance.

This ensued:

3rd November 1988: Publication by Board of application by

Vatukoula made under s.64 [s.65(1)] -~ number
RSL 12/9/98

Q}lth November 1988: Receipt of competing application by
“ Sunbeam ‘made under s.65(1)

fv25th November 1988 Publication by Board of grant of

T temporary licence under s.74 -~ number RSL
12//9/98 (note - we believe this notice was
defective for reasons we shall give later)

ZSth November 1988: Publication by Board of notice of
S " meetings to be held on 15th and 16th December to

" consider (inter alia) the s.64 application of

~ Vatukoula (note - we believe 1t 1s necessary to
come back to this notice)

fﬂSth December 1988: Application to High Court by Sunbeam
i . for judicial review of decisions of the Board (i)
of 18th October to receive and thereafter publish
" Vatukoula'’s s.64 application and (ii) of 1st
November to issue to it a temporary licence
(s 74), and for injunction

7th December 1988: ' Ex parte order granting leave and stay
of proceedings

20th January 1989: Injunction refused
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7th November 1990: Hearing of proceedings in High Court
12th March 1991: Judgment

The Court dismissed Sunbeam’s application for Jjudicial review.

i1t is from that dismissal that this appeal has been brought.
At this stage we mention three matters.

Firstly, the publication of 25th November 1988 of the grant
of the teﬁporary licence +to Vatukoula pursuant to g.74.
Subsection (3) of that section requires publication not only of
notice of the grant but also the date of expiry and an invitation
for applications under s.65. The notice here published, assuming
that i1t was not practicable to publish it before the lapse of
:ﬁﬁbgfﬁfﬂfgé(week§{ did not have reference to either of those

things.

Secondly, the publication of the notice of hearing of the
'i%§A64 application of Vatukoula in the newspaper the following day

i(?ﬁth November) was headed thus:

"MEETING OF THE BOARD WILL BE HELD IN THE
" DEPARTMENT OF ROAD TRANSPORT MEETING ROOM,
VALELEVU, SUVA AT 10.00 AM ON THURSDAY 15TH
DECEMBER, 1988 AND ADJOURNED TO FRIDAY, 16TH
DECEMBER 1988 IF THE ITEMS ON THE AGENDA ARE
"NOT COMPLETED. EVIDENCE WILL BE RECEIVED IN
PUBLIC FOR OR AGAINST THE APPLICATIONS FOR
ROAD SERVICE LICENCES, AMENDMENTS, TRANSFERS
AND RENEWALS OF ROAD SERVICE LICENCES."

Eo)



Thereunder  there appeared a reference to forty~seven

applications, the last two reading as follows:

"SECTION 74 OF THE TRAFFIC ACT
Temporary Road Service Licence for skeleton
Sunday Services approved on 1.11.88, 3.11.88
and 8.11.88.
RSL 12/9/98 VATUKOULA EXPRESS SERVICE
As advertised in The Fiji Times on 3.11.88
and approved under Section 74 of the Traffic
Actn
Anything more confusing as a purported notice of the hearing
of a s.64 application would be hard to imagine. We suppose it
could be Sﬁggested that because the issue of a s.74 temporary
licence does not require a hearing, a person wishing to oppose
the issue of a s5.65 licence is required to assume that the above
= quoted-notice refers to such a hearing. We would hold that such
_Na‘persoh is:not reQuired to guess, or assume anything, but 1is
:Qéntitled;to be given a proper notice. We mention here that we

'fbelieveuthe notice of 26th November may have been deficient for

,fahothervreason which we shall come to later.

‘i :Thefthird'matter is that the Board, some two years before

éll_this,fhad refused to renew Vatukoula’s licence that expired

ih>1986.,,The proceedings and the orders that were made did not
______ in our view effect the operation of this refusal. The Board
refused to grant a temporary licence. So we are going to assume

that Vatukoula was not operating a service as at 1988 and had not

been doing so for about two years.
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When the appeal c¢ame on for hearing before us 1t was
confirmed that the only matter to be determined was whether
there had been a valid issue of a temporary licence by the Board
to Vatukoula on 1lst No&ember 1988. This, so far as any effect on

the parties was concerned, was an academic question; whether it

had been validly issued or not, it would have expired in any

event three months later. The Court would not ordinarily
entertain an appeal where no orders are sought and nothing done
requires to be undone. flowever, there was an application for a
declaration included in the relief sought, and both Sunbeam and
the Board (Vatukoula did not appear on the appeal) stated that
the part&es were very anxious to have the relevant sections of
the Act construed so that the position might be clarified for the

future, and we agreed to proceed,

, However, so that any declaration could be properly founded

'iﬁ.upbn the facts of the present case, we required the parties to

1fbrmuidte precisely the problems that the relevant sections of
.the‘ACt posed with reference to the facts of this case. They did

'so as follows:

"l. What is the interpretation to be given
to the words '"new service"” appearing in
"Section 74(1) of the Traffic Act Cap. 176.

2. What interpretation should be assigned
to the words "public interest' appearing in
section 74(1) of the Traffic Act Cap. 176.

3. Whether there 1is a need for written
application to be made under the Traffic Act
for a Temporary Licence to be issued under

5
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Section 74 of the Traffic Act Cap. 176,
unless it is granted by the Board on its own
motion under Section 72 of the Act.

4. Whether in the light of the provisions
of Section 73 of the Traffic Act, dealing
with temporary amendments to Road Service
Licence, one can read into Section 74 an
authority in the Board to act on its own
volition and proceed to grant a Temporary
Licence under Section 74(1)."

Section 65(1) provides for the giving of a public notice of
the receiptyof an application except in those instances specified
in 1it. The:notice must refer to the receipt of the application,
the details, that the Board will receive representations for or

against it-within ten days and, in the case of an application for

a licence, that it will receive competing applications also. We
. !

‘:ﬁiéhffé;asé to"ndte that the notice published by the Board on 3rd
'Nbvembef 1988 in this case did just that. If the Board receives

o any representations or, as was the case here, any competing

5 Capplications, it shall publish another notice; this is the notice
of hearing, in effect. However, this notice must "specify the
‘hame of any applicant for the proposed service and appoint a

"

vdéy..;i etc (emphasis added). That means the name of the
,:6}iginél applicant whose application put the process in motion as
‘fffweli‘éé‘the namé of any competing applicant. The reason - to

-*énable gpth applications to be heard together. Were it not so,

the Board might be required to treat the competing application as

‘an application under s.64 and start the whole process once more

in relation to that application.

o
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We mentioned earlier the matter of the notice of hearing
published on 26th November. It did not specify the name of the
competing applicant Sunbeam. We belileve that it is important
that the terms of thevsection be complied with, so that the
competing applicant will know that its application is to be dealt
with at the same time, and be ready.® This defect coupled with
the wording of the notice to which we have already drawn
attention would seem to us to mean that in law there was no
complianceiwith 5.65(3). As it turns out, we are nolt required to

decide what might be the consequences of such non-compliance.

We turn nowfto the Act. It is necessary to look at those

sections of the Act which deal with bus licences and which are

dealt with for the purposes of these proceedings in Divislion 3 of

““""Part V of.the Act. It is unnecessary, in our opinion, to examine

Gwvéll 12 Sectiéns in that Division which do so and we have
f;éxtraé£ed and annexed to these reasons for judgment those which
1?iﬁé Cbhsider relevant. The provisions of these seem complicated
iéﬁa‘aifficult, but they fall completely into placé and provide a
‘ Jé¢nsigle and cohesive pattern if one keeps firmly in mind that
xﬁhere;is only one instance Qhere the Act allows the Board to act
h4ﬁﬁvai£g:own motién". The first sentence.of s.72 makes it clear
| that it empowers the Board to act without the neceésity of having

~—-w... _a relevant application before it. We shall endeavour to explain.

Section 63 provides that no one can operate a bus without

having a licence granted by the Board. Subsection {3) of that

1
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section makes an exception in the case of death of the licensee,

but that is immaterial here.

Section 64 provides for applications to be made for the

issue of a bus licence.

Section 65 deals with'what is to happen when an application

for a licehce is received. It relates not only to an application

for a licence, which in this context must mean a new licence, but

also for the renewal, transfer or amendment of an existing

licence. It requires the Board to give notice of the receipt of

the application. . In the case of an application for any of the

four types mentioned above the notice must specify that the Board
ntgliiwrééeivé repiééentations for or against the application. In
‘Fheucasetéf.a‘ﬁew iicence or renewal, the notice must also state
ﬁtbaf it. will receive applications from others. There are two
fgxcéptions to this which need not be discussed here. The section
t&éh*ggés‘on to detail what steps the Board must then take and
ﬁh??éafﬁéf  it has a discretion to grant or refuse the
?%Epiication. There are other implementation provisions which

need not be considered here.

SeCtion 66 deals with matters that the Board is to consider
before deciding to grant or refuse a licence. Section 67 relates

to conditions that the Board may attach to a licence. Section G8

RN L e il

gives power to revoke, vary or suspend a licence. Section 69

deals with duration.
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Section 70 prescribes the form and time for an application
for a renewal and provides that every such application "shall be

deemed to be an application for a new licence and shall be made

and dealt with accordingly”. This throws one back to ss.64 and
65,

Section 71 relates to transfers. It will be recalled that
s.64 deals, inter alia, with applications for transfers. This

section quite clearly does not take away any of the requirements
of the previous sections which relate to the manner in which
applications under s.64 are to be processed; it provides for some
additional matters in relation to such applications. It is only
relevant to +the extent that it emphasises the need for

applications to be made and for their processing under s.65 and

‘other provisions.

‘Notwithstanding that the terms of s.72 are annexed, we set

féut the'provisions of 5.72(1) & (4):~-

v "72.-(1) During the currency of any road
" service licence, the Board may, of its own
‘motion or on the application of the
licensee, amend the licence by altering or
‘reveoking any of the terms or conditions of
‘the licence or by adding any new terms or
conditions that, in its opinion, are
necessary in the public interest.

(4) Where the Board intends of its own
motion to amend any Jlicence under this
section, the provisions of section 65 shall,
with the necessary modifications apply, as
if the Board had received an application
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for the proposed amendment. In any such
case, a copy of the public notice given
under that section shall be given to the
licensee not less than 7 clear days before
the expiry of the time specified in the
public notice for the receipt of written

representations against the proposed
amendment. "

The following matters are ‘clear: (1) The section relates only to

amendment of an existing licence. (2) The Board may initiate the
action to amend, or the licensee may seek the amendments by

applicationfmade under s.64. (3) Where the Board makes the

amendment "of its own motion", the process shall thereafter be

treated, as far as possible, as 1f the licensee had made an

application under s.64 and the procedure under s.65 shall be

followed as far as possible with one further requirement as to

notice. We do not consider that the section leaves any doubt

uﬁéﬁéutnhéw;it was intended to operate.

Section 73 relates to a temporary amendment by the secretary
L{:ﬁndAdoes”not bear upon what we have said or what we are about to
;éay, Despite the reference to this section in issue 4, it is

arly,lohly a power of temporary amendment given to the

cle

fafISeqretary in order to allow immediate implementation of an

'§@éhdmenﬁsbeing requested pending the next meeting of the Board
at thch the application will be considered in the usual manner

under sectlions 72 and 65.

Section 74 is really the crucial section for Lhe purposes of

this appeal. However, we believe it falls quite comfortably into
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place by giving effect to its terms. Section 74, so far as

relevant for this analysis provides:-

"74.~(1) Where the Board considers that the
public interest necessitates the Iimmediate
establishment of a new service or the
amendment of, an existing —road service
licence, the Board may 1issue a new road
service licence for such service or may
amend such existing road service Jlicence

without complying with the provisions of
section 65.

(2) A new road service licence issued under

this section shall expire 3 months after the
date of issue:

(3) Where the Board 1issues under this
» section a new road service licence, it shall
el o w oo a8 soon as practicable thereafter publish a
Lo notice  in a newspaper published and
circulating in Fiji stating that a new road
service licence has been granted under this
section, specifying the service and the date
upon which the Jlicence will expire and
stating that application may be made under
the provisions of section 65, not later than
the expiry of 4 weeks from the date of such
notice, for a road service licence to take
effect after the expiry of the licence
granted under this section.

(4) Where the Board amends under this
. section an existing road service licence, it
shall, as soon as practicable, deal with the
matter as 1f no amendment had been made
under the provisions of subsection (1)."

The issue 1is whether the Board must have before it an

application under section 64 for a new service or for the

amendment of a existing service before it can exercise its power

to issue a new 3 month licence or a temporary amendment before
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the procedures under section 65 have been completed.

The first matter tq be emphasised is that the words "of its
own motion" do not appear in this section, as distinct from s.72.
Some . reason for this must exist and the rules of 1legal
interpretation require Hbtice to be taken of that and effect
given to the difference if it is possible to do so. It is not

difficult to do so in this instance.

The second matter 1is that s.74{(1) enables the Board to
proceed "without complying with the provisions of section 65".

It makes no reference to by-passing s.64. Section 65 is what

.’might be called the procedural section, detailing the action Lo

be taken by the Board "on receipt of an application”. So s.74

-~

was intended to allow the issue of a new licence or an amendment

 ‘Where_7the Board considers that the public interest necessitates”

+#vthe immediate establishment of a new service or immediate

~amendment of an existing licence.

‘ ﬁ;The third matter 1is that the procedures required to be

 followed under s.65 need some time, perhaps considerable Lime,

 ibequék.the Boardy can decide whether to grant or refuse an

application.

The clear requirement for action by the Board is the -

immediacy of the need for the new service or for the amendment of

a licence. When the Board considers the need is of that nature,

Eaa)
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the section allows immediate action before complying with the
procedural requirements of section 65. However, the Board must
then, pursuant to subsections (3) and (4), put into train

the procedural steps such an application ordinarily requires.

In the Caée of amendment there will, of course, always be an
existing licence to amend and the Board has the extra powers
under section 72 to act of its own motion. Thus, where there is
an application to amend a current licence under section 64 or
where the Board decides of its own motion to amend, it may then
consider whether there 1is an immediate need 1in the public
interestito amend., If so it can proceed under section 74 but it
must thereafter, as soon as practicable, deal with the matter

under sections 72 and 65,

In ddrboﬁinion this interpretation accords with the Lerms of
’ﬁ 51j§he Act and with common sense. In the case of amendment, the
“; Board‘kﬁows there is an existing licence, so whether it acts of
. ﬁ:its own motion or an application, 1t knows there‘is an operator
;'{ Qn,thé route either indicating by his application he is willing

¥ aﬁ§ able to modify his service or who can be required to do so

for’a,limited period.

The Board has no function and no power to decide there is a

public need for the immediate issue of a new licence until an

application 1s made.

&5‘
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It cannot, for example, foist a new Jicence upon an
unsuspecting operator who has not made an application for it.

Once there has been an application for a new service, the Board
knows that there is at least one operator willing to run it.

In those cases 1t can safely go ahead and grant that operator a
tempdrary licence or tempgrary amendment if it is of opinion that
the circumstances warrant i1mmediate action before the somewhat

lengthy procedures normally required can be completed.

We suppose the position could be summed up by saying that
the function of the Board in this area is to decide applications,
not to create them. There 1s one instance when it can do the

latter, namely under section 72 where there 1is an existing

. ..operator. and the need arises. We believe this conclusion meets

.fhécneeds of (i) the words "of its own motion", (ii) the sections

“ithemselves, (1ii) common sense.

f ‘QdeStions 3 and 4 are

3"  Whether there is a need for written
application to be made under the Traffic Act
- for a Temporary Licence to be issued under
.. Section 74 of the Traffic Act Cap.176,
- unless it is granted by the Board on its own
"~ motion under Section 72 of the-Act.

'4‘f ‘Whether in the light of the provisions of
' Section 73 of the Traffic Act, dealing with
temporary amendments to Road Service

Licence, one can read 1into Section 74 an
authority 1in the Board to act on ils own
volition and proceed to grant a Temporary
Licence under Section 74(1)."

,_C_QT“_,
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We would answer the question posed in the first part of the 3rd
gquestion in the affirmative. The second part is meaningless. A
temporary licence under section 74 1is one issued for a new
service. Section 72 applies only to existing licences and so the
powers under that section can only apply in section 74 to

temporary amendments.
That also means the answer to question 4 is ‘No’.
Now, turning to the remaining gquestions, the first one is:

"l. What is the interpretation to
be given to the words "new
service" appearing in Section
74(1) of the Traffic Act Cap.
176."

- We see no reason to place any restrictive meaning on lhe

”berdS."new service" where they appear in s.74. They simply mean
:a;sérQiée that did not previously exist. We consider "service”
iﬁé:differént from ‘route’. If, for example, a particular route
.ﬁ §ﬁS the Subject of a licence, the Board might still be of the
“i §iéw tﬁat the public interest necessitated an immediate increase
:ié?fthgy services already provided, or the alteration of a
i . vﬁimétéble. If, for some valid reason, the Board did not wish to
amendiﬁhe current operator’s licence to accommodate this, or if
the current operator was wunable or wunwilling to. make an

application for an amendment of his licence, then naturally the
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Board would wish to issue a new licence. There is no reason why
it should be restricted from doing so merely because someone was
already operating a service over the same or substantially the
same route. We do not believe that the word "new" was intended
"to achieve such a restriction. The word means "a service that

does not already exist", and which, of course, needs a licence to

be issued to an operator to enable him to run it.
The second question is:

"2. What interpretation should be assigned
to the words "public interest'" appearing in

Section 74(1) of the Traffic Act Cap. 176."
H
We can see no Jjustification for reading down the words of
has;?4;$o as to have them mean that the section only applies when
£herévié.an emefgency -~ whatever that might mean. ’The Board is
’ﬁ'ﬁﬁere fo serve the public interest in relation to the grant,
f{ refusa;‘and so on of, inter alia, road service licences. There
{g:ﬁéy be_ﬁany reasons why the public interest mighlt necessitate the
‘uf;immédiéte establishment of a new service, whether or not there is

*Qpne a;feady operating over the proposed route, without there

_:_ééiﬁgLQhat could be termed an emergency. For example, suppose
£hé cﬁrrént operator was not providing a service as required by
its licence and the Board was considering some action under s.68
of the Act; the grant of a temporary licence for 3 months or an

amendment for a limited period might be the optimum way of

Ao
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ensuring that the public interest was properly served in such
event. It 1s unnecessary to think up other possible examples.
The point 1is that there is, in our opinion, no warrant for
limiting the powers of the Board under s.74 when considering what
is the public interest that necessitates a licence being granted.

The need for an "emergency" would tend to do so.

We ha?e not overlooked the requirement that the Board must
under Section 66, when granting or refusing a licence, have

regard to the extent the service is necessary or desirable in the

public interest (section 66(2)(a)). That must clearly mean
something other ‘than the extent to which the needs of the area
S are a%ready being'met or the desirability of encouraging adequate
“ éﬁa'bgfficient services and eliminating unnecessary and

»unremunérative ones (section 66(2) (b) & (c)). When amending a

Llicehgevunder section 72 it should allow what in its opinion is

‘hépessary in the public interest (sect 72(1)) or, in the case of
ffﬁe amendments included in section 72(2), what it considers

*i desirable in the public interest.

' ;ﬁ;Section 74 necessity alone is the kick starter but this

difference does not alter the meaning of public interest in that

g5ection-from the meaning in the preceding ones.
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We have already answered questions 3 and 4 in the earlier

reference to the construction of s.74.

As we have stated, by the time this appeal was listed, it
was an academic question.’ We agreed to proceed in order to
clarify the relevant provisions of the Act on the basis of the

four questions agreed by the appellant and the first respondent.

Having given our views, we do not consider it necessary or

appropriate to make any order on the appeal itself or on costs.

1
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