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,JUD_GMENT OF THE CQ.llBI 

For reasons that 1·ie hopEi vvill become 1-::lea1·. the Cour·t has 

treated the hearing of this matter as an appeal from an 

interlocut.or·y ,Judgment and or-dF·t·. However-, ,:'ls it t1.irnf', out, it 

i s po s s i b l e th a t the v✓ ho ·1 e 1: 1 a t t e r can b ,,, d i s r n .s 0· cJ of on a v P r y 

simple basis, ,vhich \'.Je shall ~,7~,.o endc>.;,1vr)ur to e,pl:1.in. 
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The first plaintiff i'1as, at all mater·ial times a company 

carrying on business in Fiji. The second, third and foLffth 

plaintiff wer~e subsidiat-ies of the first plaintiff, and the fifth 

plaintiff was one of its directors. It is sufficient for the 

purposes of this appeal if they are collectively referred to as 

the appellant. 

The f i r s t de fend ant was at one t i me , the ban k e r· of the 

appellant; it can be conveniently referred to as the resDondent 

bank or "81,IZ". The seco,,d defe11dant appear~ to hr1ve been gi'JC-:!n 

a power of attorney by BNZ and as such .... _ 
L·U have appointed 

receivers and managers of the pla.intiff companies for BNZ; he 

does not appear to have been a necessary party and has taken no 

part in the proceedings. The third and fourth defendants are 

accountants whom BNZ, by its said attorney, purported to appoint 

as receivers and managers of the assets, property and enterprise 

of the plaintiff companies. The remaining two defendants were 

nominal only, and took no real part in the proceedings. Where 

convenient, the defendants are collectively referred to as the 

respondent. 

BNZ made the appointment of receivers on 18-th Januar-y 1c1,-i1. 

On 30th January 1991 the receivers obtained an eY parte 

injunction in effect to restJ~it1 the disposal of assets nf th(~ 

a pp e l l ant w h i c: h t 17 e y a l 1 e g e d \\I as o cc u r n n g ( p r o c e e d i n gs t,JD . 

2 1 / 9 1 ) cJ us t h mv much fur the r- I hose p 1- o c e e d i n gs 1--1 en t d rn=? :,~ n n t. 

c1ppeat- to matter. On 19th Feb,·uary 1991 the appe 1 l <rnt C()mrner1r.0d 



an act i on i n the H i g h Co u r· t see I, i n g c e r· t::i i n de c 1 a r at i on s , 

injunctions and other orders against the respondent (proceedings 

No. 34/91). 

receivers. 

It claimed that BNZ had no right to appoint the 

On the same day it filed a summons for an interim 

injunction to bring to halt, pending the heRring of the action, 

anything that the respondent was doing or might try to do as a 

result of the appointment of receivers. This is the 

interlocutory matter to which we referred at the commencement of 

these reasons of judgment. 

Both mattet--s, or 1 ' a I l rnatter·s, together- ()n 

a ff i d av i t e v i den c e 1 n ;:,, p ,-- i 7 1 9 9 1 , and the t r i a 7 ~' u d g e g ave 

judgment and made certain or·ders on 23rd April. Some of the 

orders were later set aside by consent, and leave given to the 

respondent to file a counter-claim. The only orders that now 

remain are those that dismissed the appellant's claim and that 

ordered the 5th plaintiff to pay the responde11t' s costs. 

The a pp e 7 7 ant 7 o d g e d an a pp ea l on 2 2 n d May 1 9 9 1 . The r t, a ,-- e 

v a r i o us g r o u n d s of a r 1 pr? <1 l w h i ch ma y ha'/ e to bf· cJ e c ·i de d 1 n cl u e 

course. But because it seemed to us to be most dssirable for the 

parties to know whetrw r th8 ,--ece i ve r·s had been val idly dppn in ted 

or not and, if they hHd bf:Pn, for them tn g"': t about their 

busines~,, we deciderl to hear the matter on 1he appeal frnrn rh'? 

i n t e r l o cut. o r y a pp l ·i c: at ·i C} n Cl f the a pp e l l an t 1 · ; 

rec e i v e r s f r o rn a c t i n g a i'• :: . u c h , w h ·i ch re q u i re cJ ,':l cJ Pc i s i on :-, ~-. t n 

1,,hether they had bePri vn l i rJ l y appo·i ntecl ot 11ut 
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decision on this aspect, we stood the balance of the appeal over, 

so that the parties could consider what course was the 

appropriate one to follow 1n the light of our r·easons fo1~ 2\ 

decision on the interlocutory aspect. 

We have reached a conclusion that the receivers were validly 

appointed. We have already intimated that they should get about 

their business on this basis. 

Before the appea 1 came on for hearing befo1-e 11s on 10th 

November 1992, the respondent on 12th Hay 1992, f i 7 ed ,'1hat i ;?. 

termed a "Respondent's ~lotice" pursuant to rule 19(2) c·)F the 

Court of Appeal Rules. This raised a contention upon which the 

respondent wished to rely and ivhich had not bee11 raised c1t th8 

hearing. Indeed, the event to which the respondent adverted ~n 

the respodent's notice had not occurred by the time the hearing 

took place before the trial ,Judge. We believe that it oper·ates 

to cone 1 ude the appea 1 in favour- of the r~esponcJent. 

explain why a little later. 

\1-/e sha 11 

I n ear 1 y 1 9 8 7 B ~E a g n:~ e d to be corn e the b :::i n k e rs of t. he 

appellant. On 1st ,June 19f:7 the fi1--st r,·1ai•1tiff and its 

s u b s i d i a r y comp a rn es cl l l e ,. e c: u t, e d cl e be n t u r '? ::~ i n f av o u r of 8 t,J Z 

over a 11 their undertal, i ngs, prope1~ty and c-lf-~;etc:. t0 ~;ecu1-e an 

over d r· c1 f t fa c i l i t y of $ 2 , e. On , 0 0 Ci and fur t her a ch ;m r. e ::= • Th,,, r i f t; h 

defendant executed guar·an t,ee::; of the l oanE.. In F'ebru2u·y 1 ~i~1r1 Bt,JZ 

informed the ar,pellant r.hc1r it 1--121:; ~;ellincJ ir:c r1Ji r,p,,,r·:cd 1.,17~,. 
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to the Australia and New Zealand Banking Group (ANZ) and that all 

the appellant's banking operations after the sale would be with 

ANZ. A little late,- ANZ confirmed that the former banking 

facilities would continue. We sha 11 ,-eturn to th i '.':-. 

Thereafter, it is claimed by the appellant, and from about 

March 1990 the appellant accepted ANZ as its new bankers and had 

no f u rt he r de a l i n g s w i th 81,J Z . This is disputed by the 

respondent, but for the purpo~0;e of decid1r1g the appeal from a 

decision given on an interlocutory application made by th'? 

a pp e 7 7 ant It✓ e fee 7 that i +: 1 s p 1·· o rJ e r th at 1,1 e s h c, 1_ 1 7 d 2t cc e p t r. h c· 

appellant's version of any disputed facts. 

On 1.Sth January 1991 BNZ pu1·ported to apprJint receiv1;:!1·s and 

managers of the enterprise of the appellant in pursuance of the 

powers to do so contained in the debentures. ThP ;·e,.eiv,;::0 1:~ tool< 

over contra l and management ctnd fu 11 poss.ess ion of al l the 

business and activities of the appe 11 ant cr:,rnpa.n i es. 

proceedings and the applicatic,n fo1- an injunction. 

Hence the 

The gist of the appellant's case was that it had ceased tn 

do business with BHZ, that it cw1ed no monie::: -;::n 8112. t·hat it had 

transfer-red its in de btEid ness tr:i ,6..N Z, and that fl,t l 7 lv::1cJ no r ·i '] ht 

o 1~ p o "' e r· to a p po ·i n t r P. c e i v e ,. ~: . 

p1·p7 1rn111::i1·y 
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to hear the whole matter, that is to say, the substantive action, 

the application for· interlocutory relief by the appellant, and 

the p r o c e e d i n gs i n 1·1 h i ch the respond en t had o b ta i n e d e x pa 1- t e 

relief, and to hear them 311 on affidavit evidence. Whether this 

was at the suggestion 01- w i tl1 the consent of the parties does not 

a pp e a r . Late r on i t seems h <:?. rn ad e an o rd e r p 1ir- s u ant to O . 2 9 r . 5 

of the High Court Rules, although it v-ras apparently submitted 

that he cou 7 d not do so. He .,11 :30 c!ec i ded that the r·e was 01·11 y one 

issue to be decided, namely Hhether the receivers and managers 

had been legally appointed or not, although it was submitted that 

that was not the only issue to be decided at that stage. Anyway, 

that is the only thing he did decide, although he made certain 

orders that were later vacated by consent. On that issue he came 

to the conclusion that the receivers had been validly appointed, 

and gave judgment fo1- the 1esponde11t on 231-d /1,pri 1 1991. The 

appellant appealed, the :3ppeal being f·i led on 2:-:'nd Hay 1991. 

Among other grounds the appe 11 ant complained that the .Judge 

should not have made an (:,i-der that thi:> mGtter~ be fiecir-d on 

affidavit evidence, pa1-ticul,91-ly in light c0 f thE0 fact that no 

defence had been filed. 1tl •:> :::i r· "'=' not s u r pr i s e d . 

0 n :? 1 s t MA y 1 9 9 1 , so m c, e i g ht day:_::; Ci f' t e I t he d "-' c:: i :';. i n ri , :=i 

d P c r e E., vi a s rH· o rn u l g a t e d , d e c r 1::, P 1,1 o . 2 1 , " .I\ u s t". r· ;.1 1 i : 1 :i n d t I e v-1 7 ,=- ;::i l a n c; 

Banking Group Dec1-ee 1991" It v✓ as the pI-r 11n11·1gation oft.his 

Dec re(' an cl i ts e f f ,? ct th a t. t he r esp on den t wi shed t. o r 21 i r: ,:. i 11 i u~ 
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Because we believe that the opei-ation of this Decree 

concludes the matter of the appointment of the receivers that we 

propose to deal with it first. We should add that it has never 

been suggested that the de~ree was not valid and operative. 

The Decree is headed: 

"A DECREE TO PROVIDE FOR THE TRANSFER TO AUSTRALIA 
AND NH' ZEALAND BANIUNG GRO/IP LIMITED OF THE FIJI 
UNDERTAKING OF BANF OF NHi ZEALAND AND FOR OTf-fER 
PURPOSES INCJ DENT AL Ti-lERETO AND CONSEQUENT! AL 
THEREON" 

Clause 2 provided that 1s should be deemed to have come into 

force on the appointed time. 

ti me as 3 O th March 1 9 9 O . 

Clause 3( 1) defined the appointed 

Hence its operation preceded the 

events relating to the transfer of the appellant's business from 

BNZ to ANZ; the clause went on to provide: 

"3(2) Subject to the provisions of this ssction, 
tvhere: 

( a) 

(b) any document ;,,rhensoever made or executed; 

contains any reference exp,-ess or imp 7 ied to the BNZ 
such r·eference slw 7 7. on and after the appointed time 
and except 11here the context otherwise require::., he 
read, construed and have effect as if it 1,;en'" a 
rnference to the ANZ 

(6) IVit!?out 7 imit ing or prejudicing the genera 7 ity of 
any other prm•1::ion:.=: r•f this Decree ,'lny act or 
omission by the FJN: :-::.inc:e the appointer! time 1n 
re 7 at ion to: 
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(a) any customer of the business; 
(b) the property; 
(c) the undertaking, or 
(d) any security; 

shall on and after the appointed time be deemed to be 
an act or amiss ion of the ANZ as the case may be 
provided always that this provision sh,, 7 l not affect 
or otherwise modify the position inter se of the ANZ 
and the BNZ. " 

The other prov 1 s 1 ons of the r:: 1 a use we do not believe to be 

relevant. The Decree went on: 

"Vesting of BNZ undertaf; ing in ANZ 

4. On the appointed time the undertaking of tire BNZ 
in Fiji shall be deemed by virtue of this Decree to 
have been divested from the BNZ and vested in the 
ANZ absolutely. 

Transfer of Contracts etc. 

5.-(1) All property, security, contracts, agreements, 
conveyances, deeds., le.::ises, licences and other 
instruments or undertakings entered into by or made 
with or addressed to the BNZ (whether a lone or ,,,,.fth 
any other person) in force at any time prior to the 
appointed time sha 7 7 on and after that time to the 
extent that they ,,,ere at any time before Uut time 
binding upon enfor·ceahle b,t· or against the BN;:' be 
deemed to be binding and of full force and e(fect in 
every respect infavour of ()r against the ANZ ,:is f!.' i 1_•. 
and effectua 7 ly as if, inc:tead of the CNZ, ti7e AN? 
had been a party thereto,,: /.,c1und thereby or ent it Jpcf 
to the benefit thereof. 

Transfer of Business 

6. il1ithout prejudice t",' the generality of the 
foregoing provisi(1ns of tl1is [)ecree, tf-te fr,//( 1h·ing 
provision5 shill h:--ive 1:1 fr, 0 ct with relation t.o t!1e 
business of BNl: 

(ai tho re/:/tionsl!ip hr~l1ve 1 •n tile BNZ anci ..1 cu:tn,111-1 1 
at any offir:e or hnwch c1 ( t /Jc BNZ sha 7 7 nn srl:1 ,'!{/ er 
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the appointed time be bet1.;een the ANZ and such 
customer and shall gi\le rise to the same rights and 
the same duties (including rights of set-off) as 
would have existed prior- to that time as if such 
relationship had been be tween the ANZ and the 
customer, and so that any instruct ion, order, 
direction, mandate or authon'ty given by such 
customer to the BNZ and subsisting or given after- the 
appointed time shall, unless and until revoked or 
cancel led, be deemed to have been given to the ANZ," 

(b) any security held by the BNZ c'lS security for the 
payment of debts or l iabi lit ies (whether present cY 

future, actua 7 or contingent) of any person s17a 17 be 
transferred or deemed to be transferred to the ANZ on 
the appointed time and shall be held by and be 
available to the ANZ as security for the payment of 
such debts and liabili/;iec:; to the ANZ: and where the 
said security e.\tends to future advances or to future 
liabilities cf such person, the security shall as on 
and after that time be held by and be available to 
the ANZ as security for future advances to the said 
person by and future l iab i lit ies of the said person 
to the ANZ to the same extent to which future 
advances by or liabilities to the BNZ were secured 
thereby at any time prior to that time. " 

We do not believe any other provisions are relevant here. 

In spite of valiant efforts by counsel for the appellant to 

p e rs u ad e us o the n...,i i s e , 1t1 e ha v e reached the con c 1 us i on that the 

decree reaches out to and gove,-1,':. thG acti\• itier, that went on in 

this instance. I n a way th at ~ i mp l y v a l i dated 1t1 h 3 t Bi~ Z d i d he re 

i n re l at i on to th c,, re:~ e i v e n,. , i t l eaves n < .. 1 l o or: h c-, l es for : he 

appellant. That is precise7~ what the Decree set ou~ tn do, to 

rec::tify any problems at ::ill th::1t might havr::, b<?e11 lr:.,ft belii1,d c1:3 

the res i d u e c, f the t 1- a n s f e r o f bus i n e s s f r· o rn m,1 7 to Ma . I f 

cannot see how it fi.:iils tu be cured by the dPc1-1c;e. It follclltlc.' 
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We do not wish it to be thought that we have reached a 

conclusion that the receivers 1t1ere not validly appointed, at 

least for the purpose of the interlocutory proceedings, which, 

as we have said, is the only appeal that we prorose to deal with. 

One of the de ben tu res 1 s 1 n ev i de nee. The r-e i ;::. nothing 

unusual about it. It was by deed, imposed a fixed and floating 

charge on the assets and property of the company (in this case 

the first plaintiff), provided for further advances, -r:_,r demand 

and for the appointment of r·eceivers; it 1,,ias dated 1st .June 192.7. 

It was duly registered with the Registrar of Companies. 

On 21st February 1990 BNZ entered into an agreement with 

ANZ to sell its business to Ma. 

agreement provide as follows: 

The relevant portions of the 

"11. 1 From completion of the Fiji Completion Date, 
ANZ sha 17 take over and assume a 7 7 BNZ 's rights in 
and to the Fiji Busi,wss as at the Fiji Completion 
Date. In that regard:-

(a} no separate document cw (vritten assignment· shall 
be requ i reef; 

(b) BNZ, at ANZ's expense, shall:-

(ii) comply with all reas()11,1ble requi1-ernent.'.; on the 
{.N'll't of ANZ to (u1·t/Je1· advise customer·,c: nf the 
tnrnsfer to ANZ of t/11::1 Fiji Bu:=:iness as at. t/Jp Fiji 
Completion DcitP. 

(c) 8NZ shall hold the .'isse(·t;s of t!1e t':-iji 1'<11s11wss 
as at the Fiji Comp I.et ion Date, and an_1 sec111 it ies 

· 11-
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relating to them, on trust for ANZ and shall, if and 
when cal led upon by ANZ to do so: -

( i) execute a forma 1 deed of assignment in favour 
of ANZ in respect of particular assets and any 
securities relating to them; 

(ii) execute a formal discharge in respect of any 
such securities; 

(iii) take such action, at the expense of ANZ. 
towards the enforcement of payment in respect of the 
assests of the Fiji Business, as ANZ may retisont,b7y 
require; and 

(iv) grant to ANZ a cont irwing power of attorney in 
the form set out in Schedule 2 (which sh.?, 7 7 not be 
revoked by BNZ id1ere ANZ is using t.he samA for the 
proper purposes of this Agreement) to sign on hehalf 
of BNZ any of the documents referred to in sub
paragraphs (i) and (ii) above, and form the pu1·poses 
of, inter alia., discharging contracts, transferring 
securities (including mortgages). reconveying 
property and issuing receipts, and in the event of 
any failure by BNZ to comply 1dth its ob 7 igat ions in 
terms of Clause 11. 3., to institute, to pursue and 
enforce claims and proceedings on behalf of BNZ in 
the terms of Clause 11. 3 ... 

The Fiji Comp let ion Date mentioned in the said 
Agreement is the 7th of March, 1990." 

A power of attorney in favour- of P,NZ v-:as e>1 er:.uted by El.1-lZ on the 

same d a y , 2 1 st Fe b r u a r y 1 9 9 C1 g i '✓ i n g AN Z the n e ,-_ '? ·; s a r :-, n n 1,, E>t· U, 

transfer of the banking i nte,-ests of (Bl,/::'\ 1 11 Fiji pursuant to 

Presumably cnrnpli=:,tion tooi 

place on 7th Mar~h 1998. 
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Now, in our opinion, the position as a result of this is 

perfectly clear. As from completion BNZ was to hold its assets 

upon trust for ANZ. Unless requested by ANZ to do so, there was 

no requirement upon it to execute any docL1ment assigning any of 

its assets to ANZ. No such request was made in relation to the 

debentures the subject of the::3P pr·ocf',<'-'dings, :;o fai- as the 

evidence goes. True, it v1as required pursuant to the te 1~ms of 

the agreement, if cal led upon to do so, to notify customers of 

the acquisition in the terms of clause 11.1 (b)(ii) as set out 

earlier herein. 

February 1990. 

It did so by letters dated 27th ;_,nd 2.,::t-,h 

Each of those letters said much the same thing: 

"This is to formally advise you of the decision of 
the Bank of Neiv Zea land to se 7 l its operations in 
this country to the ANZ Banking Group. 

I i-muld like to assure _t•ou that all existing service,c: 
currently avai73tJle through the Bank of Neiv Zealand 
h'i 7 7 remain in place fr, l lowing the sale. A 7 7 loans 
and credit arrangements ,,.,f 7 l also re.ma in intact. A 
further condition of the sale is that all staff of 
the Bank's operations retain their positions ivhic!I 
wi 7 7 ensure the continuation of the service we offer 
to our clients. In essence, it fvill be husiness as 
usua 7. 

If you have any quest ions relating to the sale r lease 
do no hes it ate to cont ::;,_~t me." 

But that does not affect the legal positi0n. ThEi l0gal 

po s i t i on , so f a r~ as con c e 1- n :::; the de be n tu re .s i : 1 \.T, l v e rl , 1✓ as th at 

trust for ANZ. Nay be t:he:--e vrns, by the agreE-,rw~nt, an equitable 

c1ss i gnment of the legal ,·::ho:",'::' in action. E1,11t, a::=.; legal owner, 

BNZ was probably thE> only one 1·1hr, could givE· -~ valid notice n1· 
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exercise the powers given to the mortgagee under it. We do not 

believe that the letter we have just referred to would amount 

to notice to the mortgagor of the equitable assignment. It 

would not matter anyway. 

For these reasons we are of the opinion that BNZ \'las 

legally entitled to give the notice that it did to the appellant 

under the debentures and to exercise the powers therein. It was 

acting in its capacity as t1~ustee or agent fo1- AHZ when it did 

so, no doubt acting on instructions f1-om M✓ Z. But the debenture 

was still alive, and the circumstances were such that the proper 

entity was entitled to exercise the powers given under it. BNZ 

was that entity. 

No do u b t the Aust r a l i a an cl Ne I'/ Zea l and Ban k i n g G r o u p Dec r· e e 

was intended to make legally watertight the sale of the business 

of BNZ to ANZ and to tie off any loose ends. In this casF:- we 

believe that there had already been a proper and valid exercise 

cf the power to appoint receivers. 

I'/ h i l e f o 1- the reason E, w h i c.1"1 we have g i v e II vi'= be l i eve that_ 

1n this appeal on the interloct1tnry aspect. r·,r t:.he p1--oceeding~:. 

the appeal could be di srn i ssed. we tt,l so be l i c:,'.·<::, a.':• we sa i rl 

en r l i e r· , that w ha t 1·1 e have s a i d rn a y we l l f l n- n i :::. h reason s f n r 

finally disposing of all the m3ttE,1·s under appeal. In order t.n 
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enable the parties to consider what should now be done, we have 

already stood both summons and the proceedings No. 34 of 1991 

over to a date to be fixed. We now fix 1st February 1993 as the 

date, but the matters wi 11 be 1 i sted for mention only on that 

date. 

Mr. Justice Michael M. Helsham 
President, Fiji Court of Appeal 

Sir Peter 
Judge of 

Mr. Just_is.:e----A- nold 
Judge 6"-f Appeal 


