
IN THE FIJI COURT OF APPEAL 

CIVIL JUrtISDICTION 

CIVIL APPEAL NO. 11 OF 1991 
(High Court Civil Action No. G7G of 1982) 

BETWEEN: 

THE ATTORNEY-Gl~t]_EB_/\L OF FLJI 

' -and-

_KANTA M.f',_N_l 

Mr . G . E . Leung for the App cl Lan I; 
Mr. S. Sharma for the Respondent 

R U_..L __ [ N G 

APPELLANT. 

RESPONDENT 

This is an appeal on guanLum. A verdict for Lhe respo:r:ident 

to the aJ)·peal, original plainL.Lff, for the sum of $42,100 was 

given at the conclusion of an acl,Lon in the !Iigh Court. That was 

on 7th June 1991. The appellant., original defendant, appealed, 

al 1 eg ing that the amount 1v.c1s ex cc:ss i ve. 

The appeal first came bc:f'orc Lhis Court for hearing on 23rd 

November 1992. F o c re as o n s I, Ii .7. L are no I; r c 1 e van t b c re , · · L he · 

appeal did not proceed. ThP Court mudc virious orders and stood 

Lhc proceedings over to 1st, Fcl1rti;u·y 1993 Lo f.ix a Cr-csh date for 

hearing. When thl~ nw.tt;er 1n.1.s 111('nLioned on thaL dn.te a l~_'i.ng 

c:laLc w;i::; fixed for 14Lh May l'.l'.lJ. On Lha!; day the Court wn.:,; 

informed of the possibility of ::;cL.i,lernent. At the request of the 

Parties Lhe inatLcr Has list.eel f"or mc:nL.Lon on 21,:;I, May 1993. 
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· When the matter was mentioned on that last-mentioned 'date 

the Court was informed that sittlement had not occurred and the 

case ~as given a hearing date in August. 

However, on 13th Ma'.y 1993 a summons to file what is c·alled 

a respondent's notice pursuant to rule 19 ( 2) of the Court of 

Appeal rules was filed, returnable on 21st May, supported by an 

affidavit: In fact it sought leave to file such a notice out of 

time'' but that J.S immaterial. 

oppose,d. 

Rule 19(2) provides:-

. The grant of any leave·· was 

,. " ( 2) A respondent rvho desires to cont encl on 
'the appeal tha.t the decision of the Court 
below should be a[f i rmcd on grounds other 
than those relied upon by that Court shall 
g_i ve notice to that cf'[cc L speci tying· the 

.. grounds of that con Len Li on. '' 

The respondent's notice :i.n Lhi.s case was Urnl Lbe sum which tbe 

Judge had .awarded by way of d11mages ( $ 4 2, 1. 00) should be af f i rrned 

on the ground:-

·"That the Esta i,.c o[ t:he d.0ceased rvas 
entitled to a claim of Fiji National 
Providei1t Fund conLri/)l{lions rvhich the 
deceased r,1ould ha1·e /1cc11 entit.Ied to if he 
r+>as living." 

The mat, Lcr was heard HJ Lile ![ i.gh Court by Sad al J on 30th 

October 1.990. The Judge ordcrc:d written submissions from the 



parties and heard no oral submissi~ns. Those on behalf of the 

plaintiff were dated 7th November 1990, within the time limited 

by the Judge. There are no written submissions of the defendant 

in the app~al book; whether U1erc were any filed, and, if so, , 

within the time limited ~Y the Judge I do not know. 

The itction was one brought under the Law Reform 

(Miscellan~ous Provisions)(DeaLh i1nd Interest) Act (Cap 27) and 

Lhe Compensation to Relatjvcs ;\cl, (Cap 29) by a widow and 

administratrix of her husband's cs Late consequent upon his death. 

The problem h.er.e concerns conLribu L:i ons sc1.id to have b1::en made by 

the deceased by way of deductions .from his wages to the Fiji 

National Provident ftund (FNPF) ,,.and, because of this, some monies 

" 

are claimed to have become due either to the widow in her 

capacity as"su·ch or as adrninic,:Lral,1·ix. of the estate the deceased 

or both resulting from his dcaL~. 

The s tat e rn en t o f c la i m rn (~ r c J y rn a kc s a g en e Ut 1 c 1 aim for 

damages under the two abovemcnt,ioned Acts, plus a claim for ~250 

funeral· expenses. 

In evidence the fact LhaL U1c ckccascd nw.d0. contr.i\Jutions to 

the FNPF was mentioned and noL disputed. In the written 

sub mi s s ions f i 1 e d on h c r be ha l r L lie r· c 1v as a head :i. n g " Lo s s o f F i j i 

National Provid8nt Fund Contrih11t.ion" as one of the beads of 

cb.mages. It contains part:i culars ti the 

d(:,ceased Estc1t~ is entitle (sic) Lo conLribution to Fiji NaL:i.onal 



Provident fund lost through the> death of the deceased. Hence, 

$4080.00 per annum x: 14c x lG ::: $9,139.20" (16 was the figure 

claimed in the submissions to !Jc the correct multi plier to a-pply) 

( record ·pp 21, 20). 

The Judge simply did noL mention the FNPP claim in his 

judgment at all. 

Now, it seems quite c lcar what has happened, al though if 

what I surmise about this is noL correct it will no doubt be put 

straight at the heiring of tho appeal. The legal representatives 

tried to settle the matter. \V h c n L hose e ff or ts fin a 11 y fa i 1 e d , 

and the parties came to Court to get a hearing date, the legal 

advisers to the plaintiff, n~s po nden t to the appeal, realized 

that the c'lairn for loss of FNPF con Lributions, hm,evcr that claim 

may have been computed or could be· ntiscd, had not been included 

as D.. sum proper to be awarded :v-; cLtrnD..ges in the sum calculated by 

the Judge as the figure for drimagcs, It was then decided to seek 

l, o inc .l u de that f i g u re by 1v n y o f a respondent ' s no tic c n. s 

mentioned ·~a~lici. 

The a pp 1 .i. ca L i on came b c f' o cc· rn c as a Jud g c s i t t in g in 

Chambers. Quite clearly U1c respondent plaintiff 2-pplicant has 

made, the _app.)ication under Ll1e 1,rong provision in the rules. 

There is simply no question l~hal. I.he, respondent is not seeking to 

contend that the ,Judge's dee i ,; ion i~hould be affirmed on grounds 

othe::,:, than those relied on by him. She is seeking Lo introdllCC 
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a new factor of damages that apparently had not been considered 

by the Judge in the hopes LhnL jf this Court should reduce the 

amount. of th'e damages awarded by the ,Judge, this reduction can be 

offset, as it were, by adding on additional sum. 

the summons must fail. 

On this basis 

,. 

However, rule 19(1) of the Court of Appeal rules provides:-

"(1) A respondent; r,ho, not having 8ppealed 
from the dee is ion of the Court bel o,..;, 
des.ires to contend on the a.ppea.l that the 
decision of that Court shall be varied, 
either in any eFerd or in the event of the 
appeal being a.llorved in r"11ole or in part, 
sha.Il give notice to Lhr1t effect, spec.ify.in,g· 
the grounds of thn /; contention and the 
p1~ecise form of Uie order h1hich he proposes 

· to ask the Court of Appeal to make, or to 
make in that even/;, ns the case may be. " 

It may be tha L Lhe resvonck n t can seek Lo amend tlle present 

summons by ma)-:ing_ reference to the correct rule or give a notice 

pursuant to iL, whichever is the correcL procedure. Having been 
,. 

given noti~e that the respondent wished to raise the FNPF matter, 

it may be that the appellant w i 11 have suffered no f uithcr 

prejudice· by this switch, although Lhat is a matter that may have 

Lo be decided. What ls quite clear,, 110\vevcr, is LhaL there is no 

material before this Court at U1e moment that would enable it Lo 

decide any question as to wheLlicr- Lhis sum or any parL of it or 

any other s1'.lm should have bccll included in the original award. 

There is no f\' ldepce as Lo 1vhn.L \.lie surn ref erred to cons is Ls of 

or how it is made up; wl1ethc::r i L r-cfers to a sum Lhc1L has become 



payable or bas been paid, whether pursuant to a nomination or 

otherwise;_ whether it represen Ls a sum calculated as the amount 

lost because of premature death.or otherwise, or any part if it 

does so, and if so how it has been calculated. We will refrain 

from saying aQything about the .absence of any evidence put b~f~re 

the Judge •on these matters, of any submissions made to him about . ' . 
them, or, if not, how the widow has been served by her lawyers in 

the preparation and presentation of her case, until ,ve hear 

further about them. It looks as Lhough figures are available. 

If this matt~r is to be pursued on the appeal and if it is proper 

that this Court should allow j L to be, then we will certainly 

expect the parties to have all f.ig11res available and be able to 

agree upon them. We would think that there could be no dispute 

about contributions made and Uw actual amount paid or payable 

upon death and to whom. 

However, there could be another problem if this matter is to· 

be pursw2d at ·.the hearing of the appeal. The legislation under 

which L h c FN PF was s e t up , an cl 1 i.t L c r leg isl at ion , may we 11 bear 

upon the question of whether there is any claim on this head 

available at all under ei U1er of the two Acts pursuant to which 

of these pr?ceedings were brought. The Court, on the hearing of 

the appeal, will require subrni . .s.sions about this, together with 

reference to any local cases in 1vhic:h this matter bas been raised 

0 r dealt with, if Lhc CourL decide:,; :it is proper to pursue the 

matter there. 
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The result is that the hearing of the summons will be stood 

o v e r to the date o f the a pp ea J to be heard by t 11 e Judge s 

constituting t.he Court on the hearing of the appeal. 
If any 

notice under rule 19(1) is to be rlci]L with that will likewise be 

dealt with then. The cost~~ of the hearing of the summons on 21st, 

May will ztlso be~ dealt wi Lh Lhcri. 

Order Lhat the summons stand over untjJ Tuesday 17Lh August: 

19S3 at ll.30 a.m. or otherwise unLil Civil Appeal No. 41 of 1991 

i s h ea rd t p be d e al t w i th by L h c:-, Co 1 l rt }1 ear i n g the a pp e a 1 . 

3rd ,June, 1993 

• • • • • • <o • • • • • • ~ • • • • • • • ' 

Mr. Just·,ice Michael M. Hclsham 
PrcsidcnL fi .. ii_Court ol~6.FPcal 

\00 


