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IN THE FIJI COURT OF APPEAL 

CIVLL JURISDIC1JO~ 

~IVIL APPEAL NO. 50 OF 1991 
(High Court Civ"Il-Action-No. 517 of 1983) 

BETWEEN: 

CHANDRA KANT Phl!A 

-and-

APPELLANT 

·. \ 

AUSTRALIA AI:ilJ~ ZEALAND Sl\.VINGS BANJ<. LT.P 
AUSTRALIA AND NEW ZEALAND BANKING GROUP LTD RESPONDENTS 

Dr. Sahu Khan for the Appellant 
Mr. c. B. Young and Mr.·~B. C. Patel for the Respondents 

p_c;'.lt.~ of Hearing_ 
pate of Delivery of Judgment 

19th May, 1993 
1.,. 1+1½ bcc~\DV' , \Cl/\) 

JU DGM E_N T ... OF ___ 1' l IE .... COURT 

In November 197 9 the Native Land ·Trust Board execu led a 

lease of native land whereby it leased the land to the appellant 

for a term of 99 years commencing on 1st April 1978. The lease 

was executed on 5th November 1979 and registered on 16th November 

1979. 

The appellant, described in the lease as a storekeeper, was 

apparently the managing director of I<;ings Duty Free· Limited at 
. : . 

Nadi. Statements of account with the bank of that business show 

that as at ist March .1979 th€ account of the business with the 

Australia and New Zealand Banking Group Limited (MlZ), the second 

respondent, was overdrawn·to the tune of $51,950.~2. It is clear 

frQm_the materials before the Court that the banking relationship 

had existed since before this time. 
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The appellant also had a savings loan ;.iccount with the_, 

Australia cthcl Ne,, Zealand Sav.i.ngB Bank Limil,ed (ANZ Savi11gs). TL 

was establisbecl a.pparently for U1e purpose of flnnncillg Ll1e 

e re c L i on o f a ho u s e on L he 1 ,1 1 ll J L h e :;; u b j e c t o f t Ji e 1 en s P , iv l I i c I 1 

the appellanL was required Lo construcL. 

of opening that account or of Lhe making of the ngrE'E.'menL Lo 

finance the lease a.re not i11 evidence, the evidence disclos12s 

l:haL "dra1vd6wn" amount~ J.n resp12ct of LhaL ;1ccount. com111f~rJC()d on 

23rd March 1979 ,and as uL some rlaLe after 20Lh J\11g11sl. 197:.J, 

following various "druwdowns" 1 Lhc~ ~1mo111it-. tlvJ.t. l1:1d been nch:uicr,'d 

stood aL•$40,000.00 (recon1 1'· 8G). 

As the resu1L of an npplic:.1Lio11 lllctde by Ll1r: F.1l•PP..l]:111L oti :,1 

dnLe unlfnown, Lhe Native L,11Jcl T1·11sL Boanl, (NLTD) on 17l.11 ,\11g11:;;{_ 

1 all d for a period of 9 9 yr: n rs f nrn1 1 s L Apr 11 1 9 'i 7 ( l" cc on l l' • 

:l.07). 

The appllcnLions [ o r c o 1 1 .s e 11 l. L o III o 1:· L g II g C:' , 

pursuanl to s.12 of Llie NRl:..in,-1 LRnd TrusL A.cl (C:-1J;, 11:i), 1sliicl1 

~Jarcl1 1979. B0Ll1 referred Lo· Ll1e doc111r1e11L or ,11-;pro,·aJ 111f•f"IL iuin:·d 

been executed. One 1:1pp.1 ica ! ion 

111orl:.gage l:.o t\N-Z Savlngs for n "pr:inci.pal .sum of $'10,000 Logc!Lhcr-
• ' 

w:i.th any subsequenL sum advanced 1 '
1 Lhe ol.her l.o ,;l 1•t·o1 10:scd 

subsequent slim adyanced" (rccut·d pp 10:'l, J10); L.11c:• lcr111 ,.,[ cncl1 
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mortgage was t.o date from March 1979. Co n s e 11 L 1-1 as g 1 v e 11 J_, y L h e 

Bor:ird on 1G Lh Harcl1 1979. IL was for a period of 3 c,.tl.1.!11dt11~ 

monl·.hs, and provided LhaL ":i r Lhe morLgagc! Lr-:1nsacLio11 al,ovc 

r.cferr.ed Lo i!:: noL r.-egisLar.·<!d l,y Lhc RegisLr·ar of TlL]<~:-; or· 1.!1(: 

Regislrar of Deeds, as the case! may be, within that period ( l .e. 

on or before 1G.G.79) l:.hen UH~ consent. hec-nby gn1nLed will liec:01110 

VOID AND OF NO EFFECT." 

117, 121): 

Lo Ll1e appelln11L "sLor:ehc.,epcr·" n::.; Ll1c cusl.u111r·1·, :111rl l.]1;1I. lu .\:'lZ 

specific sum of money n11d h'Cl"C.' ei;pr:e:ssed Lu cov~,1- :1.ll :-:11111s uf 

from the cusLomer. 

J o;,t11 accoun L. 

as ,.,, .i 11 at>pear lrnreaf Le r, 
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1979 and.given a number, On 28th nnd 29th No,·ember 1979 L1vo 

fresh appJ.ic,iLions for consenL l·,o rnorLgage 11n<ler· s. :12 1,e,.-,,, 

ex.ecu Led on the same. l:.e rms as those execu Led o rt 12 Lh Hnn.: 11, Lo 

registered number of the lease. Consent was given on 19L11 1\p1·U. 

l:l80 1 l~o explr.e 011 lllh July 1D80. 

The mortgages wh .i crli I u.1 d 

menLioned were t.h,e11 lodged [or n>.gisLrnl:.io11 c.tnd 1,et·e i:cgi.":Lered 

on 21st April 1080 ,• 

!Ci.ngs Duly Free L:i.111i.Led for· ~;.17,01G.20 (record 1'1'· 131 1 1~2), T11 

fact the demands were 111!'\rle on lwl1n.lr. of ,\N7., l,111. Lh<~n;! is noL 1:.1,e 

s 1 i g ht, e s t cl O l t b t l. b cl t n O O n E:' Iv cl s C O 11 r 11 s e d b ;i LI I i ::; • Tn f';ir· L Lhe 

posi.Lion 1-1as made qujt,e clt~:1t· by a lnLl..er or 01.h ,T1111r:' 1!18:1 

(record p. 38). 

pt'oper demand was not inn.de, 

1083, IJ-J Lhc:1111 Lhe nppclln11I so1q;l1l clcc:l.:.11·;.1l lo_11:-;' l_hnL l.l1v 

mor [·,gages \\'e1·e null n11d ,·o id , nnd L l 1 ,=i' L. I. Ii bn111is h' C' I'(' noL 

enLitled lo exercise ;rn:,· r.igl,L::1 UJ1d E.: I" Lhe:·m. Tlw:,· r i 1·s I l: .'\Ill!'~ . 
be f o r e . L he Co l 1 r L o n l 3 L h :\ p r .l l 1 g 8 ,! , 

by S::,clnl J, 011 2-11.l, OcLobnr 1!l8!l. 

Tlie.)· 1ver,':! f:'\·t~llLu:il 1 :i lir·nrd 
I 

\L\-5 



judgment on 51:.h July 1991, and he dismissed the p]ainl.lff'~ 

claim. An appeal Lo Lhis Cour~, was heard on l9Ll1 rlnr 1993. 

On anaiysis, we tl,1nk Lhat. rcall:i' on]y on(>. pr.·obJ0.111 r?r11,::•1:g(-:•:;; 1 

a 11 d 1, e b ave g i v en w ha L we be l i eve i. s L he sol u L i. o 11 Lo i L . 

There 1s no doubt tlrnt UI(~ land was nnU ve land i,.•.i l.1d11 Llie 

meani.ni;; c:1.nd"provislons of 15lll? NaLive Lund Trusl: ,\cl. Cnu 1'.H (U1<! 

Ac L). 

reg :Lste1·ed 1 8, l O) . .Seel.ion 12, Lo C'CJIIIC 1 

fn.c.l.e Lhal means h1 !1aL l L ::-,cl~':-;, 

a l ea s e .i. 11 • e ~: .i s Le n c e . 

rer1uirements as to form, co1HliLjon<) arid cove11f111L:.:; rIc•cpss:11·y 111 

respecL of lenses, nncl 1·pr111ire.s 1·cgist1·nl . .iu11. Tl1 I:-; h'Otl] (! 

s L 1· e 11 g L hen the v i e 1-1 L l I a l. s . l 2 111 e ans w l I c1 L 

j L is poss.ibJ.e Lo ac•Jtti.re some eguJLnlile :inLerc,sl. .i11 1 l,r· 11r-1l 111·c 

,,., l I i c li 1v e are no L fa 111 i J. .i. n t · , ;i 1111 I l IE~ 11 make s o Ill E~ a g r ~~ P IIH i 11 I i 11 

He do t1ol. 

Ll d n k of a '" o t' d o L 1 w t· I. l In 1, n 11 i 11111. l ) , 1 JU 1 · l 11 :-1. l 

purporLed de.:i.l.ing 1,.i.Lli ii .. 
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bo Lh must be execu Led under seal, we fail Lo unc.lers Lnnd. l!oh' 

there could 1;:~xis t, a11y kind of a lease wi tlio11 L Llie agrE:,e111r=•ri!_ of 

the lessor by a person 1d10 has nothing Lo lease, ,.,.e ore :1 L cl ] ost:~ 

Lo understand. Bu L it is u n 11f1ce ?:ls r-.11: y Lo spend r.111 y 1110 re L i 1111.> rJ ri 

i. L • 

We must say Uw.t, i-· l Uiou L w .Lsli.i.ng Lo :tllY 

about the I!k'1<tL~r, the regul,-1:Lj 0111,; 11rnde under U1e ,\c L sGc->.111 l.o 111ukc 

o f a I e as e and th e E"S e cu ,U o 11 o f t1 r e l e ;i s e 

relaLes Lo Lids. 

paragraph ( 1) II 

If LhaL regu]:,lLi.011 \\:1:-: i11l.e11ded l.o upc1::1Lv l,o c'lc,·;1lt' :111 

, 
appl..i~anL for a lec1se Lo I.he :;;l.;:iL11~.: uf .i 1.es:-;i::'e so r1~;, i.nL1.:1: 

slighLesL evidence .ill Lh.is cn::;e LlrnL Llr<:-· l'(·:q11in:111e11L:-; or llw 

up 1' r· CJ Val " 0 r 1 7 I I I . \'1 I g II :..; [. .1 !l 7 8 h ~-
.' 

.i.n t.ended lo do so, 

141 
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The simple result of all thls is tlrnL Lbe appellant. had no 

Pro Pert :r o ri L he 1 ease Ui a \:, co u l rl be ll I e s u 6 j t"? c L o [ L Ji e L 1-1 o 

I' 
mortgages that were e)~eculecl on 12Lh i-Iarr::li 1970, 1111d 

Ill o r Lg 8. g e s s i Ill pl Jr cl i cl no L op ~1 t· Ht e upon an y . Tl 1 .i. 8 111 J .J (HI l l I. 

explains wh;,r fresh consents Lo 1norLgage we 1~e so11gb L hy Lhe 

8ppellanl:. after Lhe leuse lo the appellant h',.1.s exec11l:.ed <111d 

registered, The earlier coi1SenLs hucl expired any1,c1y. 

Section 12 of Llie AcL, so fat· as 1·elenL11L, vrovi.dc.,.s tts 

foll oivs 

·•".12.-(1) E I l fl . . ! 1 l _L'(CCJJ , ns may 10 o ; 10.r,..,_1 se prov 1 <. er. ;_y 

regu.l:,1.(;Jons made hereunder-, JL sl1aJ.J. no(, lie l,•11.,(u] For .'IIIJ' 

.lessee under f;/1.i.s Ac/; Co .,_i]jen:-,1./;e or r.lc:.tl wiU1 I.lie ].,u,d 
co1111,riscd in liis lease or any J>arl, U1eceo[, whef,Jier l!J' s:.de, 
l,r:ins.fc?r oc ,c;ub.lcase u.c .in 11ny oL/1<:f' m.-i.nnr:r 1.;/1:.tl,soov<:r 

,..,; thou{; U1e · co11.,.<;en {, o.C f;/ie Doan] as 7 essor o.c head ] cssor 
first Ju,d ;Inrl ol,{,;1.i.ned. The lfr.<lnl;.ing ur· h1 iU1ho.lcli11g of 
consent sh,'-11..l be in /;/Je al1so} u l,e rl.i sc re (,1 on or /,lie noa rel, 
and .1.hy sa.7.e, Lcansfer, sul;]case or 0U1er- urd;11-1ful 
aljena.t.ion or detl.l.ing e[[ecl,ecl 1.-.i.Lliou(, suc/1 consent, .•;/1,17 l l,c 
nul.l ,wcl vo.id: 

Provided UwL no/;lii.n[J L/J /,l1i.s secf;.ion slw.1.7 111:1lw ii; 
unlt.11-1.ftil [or Lhe J.cssea o.C a rasiclenti.,11. or· c;o111111ecc.ia.I 1.c:ise 
granted lJe[ore 29 Sepf;eml;er 19 1{8 /,o mocLgage suc/1 7cnsc•." 

An inLeresLing aeg11111e11L c:01.1lr.l l.•e nd\'anccid l.lu.1l. !';,12 dur:·:~ 11<:il. 

-
nirpJ.y lo morLg,c1ges 1-111.i.ch Jo lloL l'lll"l:,orl Lo do n11rLl1i rig 11101-r' l..lia11 

c:lwrge land ill favou1· of a morLgr:qgee. AL co111111u11~ 1 ::.1.1, 111ur·(.g;1gc-•1a: 

the~ 111ortgagor Lollie morLgo.gE~c-• "i.Lh ::1 rlgbL of rc-1tle111pLio11 gi,·e11 
• 

to Llie morLgagor 1,liich ennb1cc1 li.l111 lo gel. \.lie l•1·01,e1·\.y 1-,;1cl,. 
I 

fil-B 
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or his interesL in the land. All Lhe. H1orl.g;,1gor. cl i r1 liy l.)18 

documents was to "covenant. anu agree" t.o pay any 11101de~~ oh·i.11g Liy 

the cusLorr1er to nnd c:erla.i.n 

Th 8. I, lfl O )" l. !:{ / q; C' (] r_, C: ll ill C: 11 I.!--: cJ _j cJ 

provide that: 

"AND .for (;Jie bef;f;cr securing f;o Lhe Di111.h U1e rep:1Jn11on(, 

in n,,9.nner afores-;_1id of' :11..l monoy.s hcre/;y s0curr:•d or . ~.-
J. n ce n d ed so f;o 71e U,c Nortg,t.1gor hcrel1.)· mur·f .. g;Jgc:; /.o U1e 
Bank the .lnnd above described." 

1vhel~her sucl1 n ,1;,1·ov•.ir,;.'Lo.11 111j_gl1l. lwvn i:1ny ~rri~cL, :,111cl .i.f !,o 1,l,aL, 

1v e ha v e no . i cJ en • 

( Cap 131 )· 'prov i.cles: 

"G:J. ;1 11wrlg;_1ge rcgisLered in acco1·rhir1ce k'if..11 f.!1c 

prov.is.iOiis,.o[ lids !\cf. sludl l1r.1ve cf.feel, :is a s<'cur·il,y, 
bu/; s}ud.7. noL oper;,1l;e :;1s a Ln.ins.f'er o[ /,J,e .land, or· or 
t;he es la /,e or .in Le res(; {;/1e re .in, c/1arged. " 

in question. 

"pro pr. j_ e lo r" o f t.l 1 e la 11 d comp 1:· i :-: ~· cl i 11 I. 1, e l c-) ,1. ,., (? 1 "11 i .._.II I I c ":, :..; , 1 ' I , 

Lld s aspect. \vHS not t·ajsed I u t1d Ll1 is Cou1·I. i ~; 110 I. l-1 r c-1 l-' n 1 · E! d Lo 

l1old on t.liis aspecL U1c.1 L Llicise !::o-colled 1110 rLg-"1 g es h'e r·c nol 

"dealings" 1d.Lh the lec1.se ,..,j l.lii11 I.lie Ler·111[..; of s, 1'2 :,.1L ;_t.lJ. 

a pp e 11 an L a s 1 e s s E' e am o 1111 Le cl Lo cl d en 1 .i n ~ h' i l. I 1 Tl 

T Ii 
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additiori, it can be noLed thats. G of the Act expressly forblJs 

alienation by an owner of nut.i.ve lan<l in any 1,ny ancJ ,,,;s;:prE~ssl.r 

forbids the oh' n e i· from ch c1 r. g in g or e 11 cu rn be ring l: he 1 .:1 11 d . T L 

migh \:, also be noticed tha L, 1111 like :, . 12, s. fi fJ ro v id c•s Lh:-t L tl1(·' 

instrument by which a pro sc r i lied ac l.1. vi ty is Fl Ll,en,p Led sh1:1 l 1 lw 

null and void. 

required bys. 

We 11 0 l. e \i Oh' e Ve r \:,ha t, L he f O t'lll Of Ill O t' \. g (·"\ g C' 

GG of 

land to be specified in iL. 

need not be pursued·, be-call Sf'! Ll,e 1,roble111 J i. r ;-111y J Or 1\:1111 I. Ill i gl, L 

so-cnllec1' 'mortgages amounLed Lo such, h'Pre 1101. Louclw,J ui,1.111 

Il. C:tll be nul. 1.'rl LliitL LlH~ ro.1.·111 
·' 

12. He H.t'E:! al: a Joss Lo \IJ1den,Lancl the 1:-erct·c11c·r' l.o Ca1 1 11r,. 

The factual posiL.i.on i·-· 1'(:•1-rE~cl.ly c]p:-1.1--. 

;,1ppl.i.~~d for F.lt1d h'as gjvell pi:-ovi~·.ion,-t1 npp.1:uv/:11 r.01~ Fl re:::_idr;•111,i.a1 

I.IJ 197,0,, 

lw 1TJac.1e Lo b i.111. 

con:---;cnt. wns lw i ng !:HJ l I gl 1 \,, Th:-1 l (.'Cl)l!::C:)ill. h:-·1 S 
. 

I r.1 1 :1 i J :-\ ('' :111,J ,1 jr] 

lapse af l,e r U11--eP lllOIJl..lis . Tl1c Jc,nsc~ l,y I. l I l' I I 11;11.l 1111! 1_1 c C 11 

\"50 

.,, 
; ,. 
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executed or i:egislerecl, so lhnL the parties vuL tltc L11i11g 011 lrn.ld 

unL.il il had. As soon as j\:, l1f11l been executed ;c111d 1·egj,-d.c·1· 1 ·d l.l1c 

pat·lies re-activatecl the wholr:> busirH:'.SS, so11ghl. fresh coit:"r:inLs, 

obtninecl them, and L11en regi.sl.ored Ll-i,:,; b,o Hl(11·l,gag(•~ 1,iU,i11 1.l,e 

t :i me 1 i mi Le <l by L he c o n s e n Ls . 

r:,pp~=:?llanL could i;,os:-;i.bly :,11:g11c• 1.hr,tl. Ll1ey 110"· h'1:'1·r: 11uL l,i111li11g 011 

_i, 1, I 

(Ir ('(.l 11 1 · ·-:r• I l ,r~ 

inl.e11cled Lo rc!fer Lo those f1li:·p;_1dr Q•xecut.ed. I\· 1,oulrl si1111 1 ly l,•.~ 

lmposs1.ble Lo dr~ny o\.li~~rh1 isc-~, und 110 11.Ll..e1111•l 1,:.t\-: 111:1rlc lo 110 !'10. 

uppl i cnU.otJs mncle, .<111tl ( · o ,.1 lr.l l I() L 

:dn,ply is no rn·oble111. 

. ' 
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to do so, The fa c L Lb n l f u r L h e r co n s en t. s h' ~~ r e so u g 1i \.. a r L c r ; 1 

lease had been gran t.ed 1 

reg i s t r a L i on u n L i 1 a f l. e r L h i s L i me 1v o u l J p u L p: d t.1 Lo : 1 11 y :c.; u c 1 1 

s u g g e s L i o 11 , We d o 11 o L Le 1 i e v e n n y s u c Ii .s u g g e s L .i o n h' ,1 s III a J r ~ , T Ji r:-

grnvamen of Lhe t:;u\.nniGsi.011 1 H:::: "'c~ undr~t·sLr-111d .i.L 1 h',,l:-: 1:linl. "l.11(·! 

mortgage became effective immed.i.al:.ely under iL!-.. Le nus," a 

t h a L b a s 1 s j, , , i L w as s u l, 111 1 1. t (a! d 1 l.11n l. 

irrPvocably st•oiJ.l by s, 12, N o L 1d Ll 1 !, L n n d i II g 1. l I e .i ii'' , i I. :i. b ] e 

., 
L h .i. s sub miss :ion . 

As me11Lio11ed 1 h'E:' assu111e s.12 nppl.i.e:-;. 

l: .. i.t1J121 consenL 1,ns nppl}od for· .i 1.1 Maccl1 1970. 

Ll1e 111omenL of c,~xr,H.:uUon 1 "dcalL w.i.U1 the land co111prJ.sed i11 Llic 

Two lb i11gt:; Ci:111 b(:' s a.id Tl1E:· f .i 1·~ L i ::; \.1Ji:l \. l l,,.,y 1, I.' r.· ('' 
' 

;1 L l.J I I' 
I .~, 

L i.rne of E:1XE!Cll l,. LOJI I noL I l l I.•.• 11 r 1 r·, l 1,.0 1.1 (' ;.,1 1 h' I (.] I ·1 11,· 1 ( · n.~:.: 1 - '·' I' l 11,.' l 
1 r.i.11d ' The · v :.t r L i es \,(:'. 1·0 l 1 (: 1: r e C \:. l y ii\\' n I'(' or l 1 II' 11 (' C' ('! ,--; !-: I I ~ r u,. 
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consent. The documE?riLs 1verc~ e.xecutecl 1dU1 Uic-'! :i.nl:.e11Lio11 Ll1,-il .. 

-LlH:Y should beco111e operaL:i.vE~, or a dealing, h1 l1en con~;r11L 1,1 us 

ob La .i. n e u , Th e c1. pp e 11 an L 11 n s 11 e v e r s 11 g g F.?. s Led o L he n, j_ s c , nor , 

nc1 Lurnlly enough, could be. I f i L j s n e c 1:! s sat· y Lo ca Lego ,. l s c l 11 r, 

e f f e C L i D J. €1 W O f th 8 cl O C 1.1 lll e rt l:. S I I.J IE? Y h' P L' e e X CC ll l_ ,,, (1 j_ ll C:: S C 1 · (_) h' , 

Unless the gnrnl:ing of co11ditio1inl co11senL l·o Lhe,11 011 10\11 ~lnrch 

Lhey re111ai11ed .. in escr·ow unLi] s11cl1 L:ime ns ll11~~ t:c1111d. 

no L co n sen Ls ;1 L ;,1 11 

Doar·d had po1ve-;,r to givP conse11l.:0;, 

I.hey had hl~ver been born", 01: 1,cr·ha1Js a .\.::Li11-LirLl1. T t I·-· 

ope r 1.t L i v e. n s !:: o rJ 11 :i s cu n s c, 1 ii 

doc:11111ents u11Lil l..he Lj1,1e c11·1·iv(,~d nl 1,l1icl1 \1,eo rJ:11·\.1(':,: i11lc•111lr·d 

L11em Lo become opernL.i.ve; 1,lH:l.li('J" LltaL 1rn.s upo11 ll1P g1·:,11l .i11g ,.,r 

vnl.l.d colisenLs (J l' UpOll (.) (' 

of lc:1\\' SOlll(:'!lJCJ,~ Lo gl\'e E'.rfic-,1r:y \.r1 l.l1P 11101·l..gage~: !11<11 !11<· vr11·\ ir·:-: . 
d.i.d 110L :i.nLend Ll1Pn1 Lo l1nve, :.i11d 11·hicl1 i.11L<:•11\ in11 i,;;_1!;; v1c>:i1·1y 

cl em on s Lr a L 1;:~ d by t. lie E-~ v i. ( I e rice . CO 11 J I s e l r O I" t. 11 e fl 1; 1·, p 1 l ;\ n I. h' [I ~ : I I J .1 V 
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caused that. to happen. 

so decide. 

\v e c1 o no L be l i eve U1 E:H' P. a r c any , n rn 1 "' e 

We believe thaL .sorneho1v Ll1f? nr,pE-11::u,L so11gl,l. Lo \,r·.ir,g in 

public policy to vlLiate the -Lr-ansacLions. He fc1LJ.ecl, I tJ nny 

even L L hat w o u J. d ca L ch up L 11 e ci c t i on F, of t, he non nl , n 11 d .i I.. "' o l I l il 

certainly :need lo be given n11 ot•1 1orL11nJLy Lo lie hennl. 

We might adcl that i.n our.· opln.ion the 1.·01·r1i11g of!;;, 12 h·ci111d 

deal:i.1\g LhaL l1acl 110 co11st•11t 

urn en ts ; · l \:. renders L he de q 1 i II g 1111 J l o 11 rl , o id , 

Lbe docu11H011L r.:011cc1·11e1l ,J,.,('S 11ul, u1•(•t·:11.r· lu c:11·1·y ,,11l l.l,, ... 

IL l
• ,. 
·"' 

to tbe denJjng, l.,11I Lu I lie i11sl 1:1.111w11I. 

clear beyotid nq,;11nrc11I, l l1r1.L l. r .. H r I ,-; a C \.. i 
0

0 l I l.n 

documenl .. s of morLgage t'elr1lc'11 cuu]d n1)L !.,e 1-:[reclc,l lH·,·a11:-"" 

;•as one, they .i.nlendec.1 L11c1l, I.lie doc11111e11Lf:; 11•l1ich h't~r·c-~ 110I. 111,le Lu 

;ome :i.nlo operaLion befoJ'e sho11l.d 1101-1 Le u::H:d Lo er.reel 111· 

;i• ,111 s c1 c L j_ on s . Tli (' "p fl e. l J. ;l l1 L I u r· C () l I J.' ~; e I . Cu u l d I It, l a I I cl { l i f I 11 (J l 

Lo deny Lh.i. s. 

Lhe giv1111:::. or co11scni., 
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Thal:. disvoses of this asvccl. of the appeal.. 

Somehow il was suggested LhnL the par·LlPs h;\d "d1:.~uli.11gs in 

pursuance oJ' Ll1e mortgugcs" before Ll1e c:orisr::11L of Ll10• D,:,,11·d h'1.1s 

obtained o r 1-d Lb o u L s u ch con s 12. n L . A L t c t 1 L l o 11 1s· 1.t s d r· n 1, 1 1 , l O I' 

ex.ample, lo the "drnwdowns" of l.11e 11101H:~rs Llw l 111a,lr• up l.o 

*·10,000 advanceu. by ANZ Savings; 11e have nJrendy 1·efe1Tcd J,J .. l.lie111 

(record p 85). What Lliit~ suggesLion 111c_,a1is ls q1i':il.(:\ 1111cll'a1·; .in 

::1rgu1rwnt counsel l'efert·ed Lo j_ L ns "perfo.r:mancc1 of LlH~ morLgage." 

But. Lhe submission· or .. ,sugges( 1011 or:· 1d1nLe\·c~1· i I 1,;1:-- 1.s 1111.i l:r.' 

Ill i. SC O n C e .J. VE\ d . 

conLitJ11ed; Ll10rc j:-; nr• suggc,:;;l.io11 l.li::-11. U1Ei sig11i,11 6 .-.,r :1 1111,1·!;;:1gr-• 

Ll10. bank bad nnr Lh i ng l.o do h. i 1. l, .it.. 

o.grr:'E?J110nt Lht1 l ANZ Snvj ngs sliu11l(l 111nli(! o lonn l,,1 I h,·, ,:\f'i•<-:11 :111l o[ 

111.-1 I 

nei.Lher nffecls lhe vnJ.i.rlilr ur l:l1t~ loan nnd \..Ii(,• :1d\·:u1cer~ 1w1· of 

Lhb 111ortga.ge J.11 ally i-ct)' ,.1L ul 1, 

. ··. 
If .lL 1-1ere con·ecl Lo i11[c1· t.ltaL Llie 01·e1\l1·nf.L rn1.:L.l..il.1,~:.,; 

advances lll cl cl f::1 under L lie·.! lu:.111 , \ ):j I;' (::1 (! I II (' I l l. 1 l 11 n11 I ir: I l' /l I i i".Jll I 11:1 I 
I 

111or Lgnge s execuLcc1 h'O ll l d 1.ieCOIJlP o l' e r· ;:i L .i. ,· t? .in 1,1-t,,·:wn r Ll1v l':11·1. i.es 
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inLended and by Lhe lllenns Ll1cr adopLed, Lhc11 1.li:il. ii., L'Xnc!l;i· 1,l1nl. 

havvened. 

IL 1,as also c]:time1l l.l1al, Ll1r::• ng1"CC·'111c11I. ru1· :1rJ,·~111r·c•s l.u 1,r., 

made from Uw Lwo lianks was l.hnL ANZ S;;tvjllgs 1,•ould ad,·nl'JC(' 

$•10,000 and i\NZ t,G0,000, LliaL I.lie consent of Ll1e Du:trd 1,,.1s gi\'C'l1 

111111 and void, 

1.7G, 183). 

"Th.is consenL .1.s gr·n11/,cd on.ly in r·e.s1wcl.. of 1,1,e 
transac [; i. on de.sc 1·.i lJerl iH1c.l 011 LIJe } ,'.! ncl r·c {(! r· l'ccl 
l;o. IF. Lhere .is ;.u,y 1,·;.1c.i.af,i.on 1-1h:1L'-ioevc.r UI(.'[/ 
this consenL JS voiJ nnd of no cff.ecl," 

Th.i.s is 1,rinl.c~rJ iti r_:,t[1il:1l l.el..lers uII 111<' f'o1·111 (il,i.J). 

Quite cle::1rJy Ll1e ('OJJ:;:c:'111.c; gi\'(~111,r I.lie noa1·,.l h'H:c; 1111l.'1111ilc,d 

as Lo n111ounL. IL is noL 81.fe;gc•:-:l,r:,d 111.11· could .il l.,r•, I.Ju-ti. l,c·c:1\1~:11 

Ll112 1110.rLgage doc111nP11Ls did nol 1•icl, 111, Lliose (,~;\n.cL h'o1·r.l:-: .i.1 

r.· en cl e r· e d I:. he co 11 s r:: n Ls v o i rl . Q11 i l.c' c.l (~ar·l y Llie p;11-I i C!3 :1g 1•,,,:,,l I u 

1norl.gages for l.l1c Lh·u :=;t1111:~ 11w1il i u11ed. 
' 

ni:.isnll .iL lliny l1a,·e l,cen [•US!~il,lc· f'o1.· Lia~ a1•t•c'll:111I. l.11 :t1.·,s111.· l.]1:.11. 
I 
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Tlte necessil:.y did noL arise. 

There is no h'ay in 1d1icl1 Lh<2 l.1·.<J.11sncLions 01· Ll1e c.loc11111f:'11I :,: l1(•r·:-i1111:.' 

null and voi.d on ll1.i.s groun<l. 

of .Tai Kissun Singh V Su111:i.ntra Vol, 1970-3 re,\ p.G8 !;:,c:c1111:,·i.l Lo 

have reached'•a s.irnil~_u: sort or. co11c.l.usion Lo Lh:il "·l1i.cl1 1-;e ]i;1vr,~. 

In so far ns j L did we c1cce1>l l_ 1.s c.:orrec l.11ess. 

Tl1e Judge al [ir·,-;I.. l11:-c:l.n11\'C 

8. C L j_ 0 11 \,J .i' l'. h C O !-'; L f; , 

~~~-4-~~ 
P t I • I O I O I O O f O I I I O f O O t • 0 • • I O ~ 

~ 1t • . . T 1 1 :,; 1 i c c ~ 1 i c 1 , " l~ 1 1, 1 • r r , , L-; 1 i:, 111 

:CD~ S liliJ..D.t_tij i. CO Ur t O r t\ l2.l~ Cal_ 

Sir.· r·l:11· i K:1 [' i. 
,T u s L i c c 9~1..!_C (,l l 

f / // '/Jp ',, (j? 

/~- ~J.oli·~z_,,c:v1~ 
. . . ' ' . ' ' '~ ' ' ' ' ' ' ' 

s l v P.d1,ard 1~ \ 11 L1111:-; 

,7 us I, .i_c C Or A Ul2..c.'...Gl 


