IN_THE FIJI COURT_OF APPEAL

CIVIL JURISDICTION

CIVIL APPEAL NO. 8 OF 1993 /
{High Court Civil Action No. 312 of 1992)

BETWEEN :

MOHAMMED _YUSUEF APPLELLANT
—-and-
BANK _OF BARODA RESPONDISRT
Mr. Haroon All Shah for the Appellant

Mr. Anand Si@gh for the Respondent

Date of Hearing - : 16th November, 1993
Date of Delivery of Judgment 2oth Hovember, 1993

JUDGHENT OF 'THE COURT

These proceedings are a mess. We sel oull whal we bDelisve Lo
.be Lhe undisputed facts so as Lo show why and how we have Liied

..to sort it out.

The respondent to this appeal, the nature of which we shall
o~ describe later, had accepted a yuarantee from the appellanl in
ufreépectfof the debts of a company baclk in 1983. We shall retfer

 jtdathehrespondent as bLhe PBank. Tt commenced piroceedings Lo

i

Ufé?oféplthe éum:of $43,000 undeyr the gﬁarantee in 19386, and
-'apbafently did nothing fufthet unbidl it oblained Judgment in Lhat
acktion_on 27th November 1991. Under what circumstances that
judgment wae obtained we do nol know, but we have heen informecd

by counsel that 1t is under appeal.
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At least as from lst May 1991 the appellant had a savings
bank account with the Bank. Until October 1992 he operated upon

that account. As at 9th October 1992 he had a credit bhalance of

$25,156.15 in that account. On that day he sought to witleloaw

$5,000. He was refused. HNo doublt being somewhat miffed by this

conduct he commenced proceedings against the Bank to recover

$25,156.15 (as amended), no doubt proceeding on the agsumption

that if the Bank would not pay him $5,000 it would not pay the

total amount standing to his credit. On 23rd November 1992 he

Look out a éummons for judgment relying on Order 14 of Lhe High

Court Rules, which provides so far ag relevant:-

"1.~(1) Where in an action to whicii this
rule applies a statemeul of clasm hag Deean
served on a defendant and that defendant has
given notice of intention to dJdefend the
action, the plaintiif may, on the ground
that that defendant has no defence Lo 4

cclaim ' included in the writ, or Lo a
particular part of such a claim, or lhas no
defence to such a claiin or part except as Lo
the amount of any damages claimed, apply (o
the Court for Judgmern against Lhat
defendant.”

On 21lst December 1992 Lhe Bank filed a defence and countte: -
‘claim, claiming that it was enbilled to Lhe monies in the bank

account of the plaintiff and Lo apply them as a sel-off agalnst

'ithe{mqhies‘which,the plaintiftf{ owed the Bank.

im0 dth CFebruary 1993 SHaunders J o gave whal was termed 4

Decision upon the Order 14 sumwmons of the plailnbiff. In Lhe

absence of any appearance by the Bank he gave judginent against




. Order 14, a’statement of defence and counter-claim based on 4

"ex parte. According to the Judge's notes (record p.75), he was

Q]fight,df set-off filed by the Bank, an ex-parte hearing of

Vet

4
the Bank for the amount claimed by the plaintiff - $25,156.1%

JOI I RO N

The plaintiff promptly sought the issue of a writ of fi fa.

On 8th February 1993 the Bank issued a sumnons seelking a

stay of execution of the writ of fi fa. That summons was heard

¥

“asked.to grant an interim injunction, which had not been sought

in the summons;‘and he granted an interim injunction. The Bank
promptly had the order passed and entered, and it came oul as an
order staying‘execution of the writ of fi fa (record p.67). The
hearing of the Bank's applicalion for a stay of eweculion was

adjourned to 12th February 19493.

So, the state of play at Lhal juncture was that Lherse had

been proceedings commenced by the plaintifif Lo recoveyp

 v$25,l56ﬂ15,’a summons issued for judgment in thal actlion based on

Lhe

oAV AN

corplaintiff’s summons. for judgment in which judgment was given 1n
. his. favour, the issue of a writ of fi fa, and an interim stay by
. N . bt ’ " I T

Uﬁa summong made reéeturnable on 12Llh February 1993.

... Before this summons was dus Lo come back before the Comt

-7

the Bank, on 10th Fehruary 1993 resued A snmmons Lo aelb aside

I3

... Lhe judgment which had been aoblaiined by Lhe plalntitf pursuant Fo

Order 14 on 4th February 1993. 1Ibts applicabinn to set aside was

-

based on Order 19 rule 9, "and (he inherent jurisdiction of the

Courlt" {record p.69). This suwmmons was macde returnalbile

ori 170D
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Februarvy 1993, 1. two davs

<.

fixed for the hearing of the summons for

Both summons came before

There was no appearance for the

4

talbar, and the sane
a stay.

the Judge on

aprpellant. It

se

12th February

L1993,

N

ems from the

Judge's notes that he made a final order on the application for

a stay (granting a stay) and that on the Bank's applicaticn to
set aside the plaintiff's judgment, gought under 0.19 r.3, e
sald "Decision on application to set aside and dismiss on nolioe!

(record p.76). He had been

grant an interim injunction, aAn

(1bid). We.have no idea as

Lo

Now just pausing there vie

and nothing before us, Lo show

the return of the BRank's summong Lo

1

ALt

ked by fosi

counse L

d he did “until 6

50

this relaied,

sl ey
Wite

note

Lhat any abridgment

set aside the

Py dampt e

R

1obhey

no evidenoe,

of time {or

judgment was

"éve; ordered = it will recalled that it was made returnable Lwo

days

P
B
i

how that elther the summons

importantly the summons to set

ever served;. the Bank's summons Lo set aslide that judgment
-not seek an-.order that the appellant's action be dismissed.

”;drecb:d”Simply<does not disclose whelther or not the appellant

evér given the opportunity to

aside --he wasg certainly nobt al

after issue; there is no evidence, and nothing before

1
L

e heard on Lthe su

Lhe hearing.

s, Lo

or a stay of execulbicon, oL wmole
aside the appellant's judgment was
il

The

mnons Lo
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The Bank very promptly causaed the order staylng execulion on

the writ of fi fa to be passed and entered - 15th February 1993

{(record p.71).

Judgment (called a Ruling) on the Bank's applicaltion ¢ set
aside the judgment of the appellant was given on 19th February
1983. The Judge ordered tha£ "Lhe judgment 1s set aside and Lhe
cause of action 1s dismissed." (record p.80). Counsel
representing the appellant appears to have been present, but
what, if anytﬁing, was said by him 1s not known. ‘The Bank very
promptly caused this order Lo he pagssed and entered -~ 23rd

February 1993 (record p.81).

‘w ?ﬁYﬂﬁ6tiQé;pf‘appeal dated 24th February 1993 the appellant

. .appealed.  The grounds ot appeal are:

1.0 THAT the Learned Judge erred in law in
entertaining an application by the
Defendant under Order 19 Kule 9 of the
High Court FRules (1983), the =said
application hbeing dated 10th day of
February, 1993.

2. THAT the Learned Judge erred in law in
entertaining an application by the
Defendant under Ouvder 19 Rulie 9 of the
High Court Tules  (1988), Lhe saild
application being dated 10ch day of
February, 1983 in the absence oi an
Order abridging the time for service of
the said application.

3. THAT Learned Judge erred 11 dédw LI
setting aside (he Judgment entered
against the Defendant on the J4Ch day of
February, 1993.

4, THAT Learned Judge erred 1 law 1In
dismissing the Plaintifr's whole sction
in Civil Action Fo. 312 of ijda92."



- have them struck oul on application Lf he did not

=
H
<

Were it not that we are so appalled at what apparently went

on we would have made some fterse comments about the grounds of

appeal. Ground 2 1s the only one that could be said to qualify

as such. The others are not ground of appeal, they are mere

assertions that the Judge was wrong. I1f whoever was responsible

for drafting them intended that they should be relied uporn, then

that person is in breach of his duty to his client and his duly

to the Court. Had c¢ircumstances been different we would

certainly have ordered fresh grounds of appeal to be filed and

served and the case adjourned, wilth all costs ordered to be paid

personally by the legal representative. However, 1f ground 2

correctly states the factual situation, then we feel thal that

alone would entitle the appellant to some remedial aclion

. In other circumstances we would have felt disposcd to

i

"f:eﬁqﬁire of the legal representative of the Bank why he did uot
 infornLthé appellants' legal representative of the deficilencies,

“give him an opportunity to file amended ones, and threaten to

R

take 1L.

Unfortunately the situation is symptomabic of so much of Lhe

work coming to this Court. In far tco many caeses Lhere 13 a

T

demonstration of lack of attenbtion by practitloners to whal 3

required to perform thelr duties and a failure to do so.

Unfortunately the remedial action required bto correcht Lhe

imperfections in this case would cause added delay with unknown

consequences to the litigants, even 1f the Courl 1s abla to

ensure that the total costs are paid by tLhe offending




7
practitioners. Even 1f il is apparent that a litigant has a qgood
cause of action agalnst his legal representative, this 1s not

always the way in which justice can be done.

The first thing that can be saild ig thal there was no pover
in the Judge pursuant to Order 19 of the High Court Rules to make
the order which he did on 19th February, 1993 purporting o sel
aside the judgment which had been obtained by the appellaut on
4th February, 1993. That was the judgment obtained in pursuance
of Order 14 on the basis that the Bank had no datence tn the
claim made in the writ by fthe appellant. By the time Lhe vrulilng
was glven by the Judge in thst marcter, the Banlk had filed &
statement of defence and counter-claim., Whether Ovder 14 annlies

3

ih such clrcumstances we need ol pause to  consider; Ulves

appellant obtained judgment against the Bank. The order zonuhtl

by Lhe Bank by its swmmons dated JOLL Februavy, 1993 to sel bthat

- “judgment aside was quite misconceived; 3o was the Judge's order.
‘ ¢gIt‘$nght that setting aside purcsuant to Order 19 rule 9 "and

3w7under*the inherent . jurisdiction =t the Court' {veccrd p.49).

‘There . was no power to do this under Order 19 rule 9. The

L

"udQMan sought and obtained by the appellant had been on Lhe

L t

1 LD

o bagis. that the Bank had no defence Lo his claim, not on the basis

i

whhat the Bank had made default un pleading (Order 1%9). The Judge
expressly said in his decision on the Order 14 summons thal he

\

WA S B0 giving  judgment on the hasis Lhal Lhere was no Jdefernce
(record p.52), the only basis upon which his decision had been
sought . The appellant's summons did not ‘seek an order on any

other basis (record p.26), vel Uhe gdudge made olie 1n his [avour.
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We find it very difficult to kuow on whabt basis he purported Lo

do so (record pp. 52-3), but whatever it was 1t was not one that

hel

was open to bhe set aside pursuanbt to Order 19 rule 9. 3o under

that part ot the application he had no power to entertain the

Bank's summons or make any order.

S

T

. e, However, the Bank's summons also sought the setbing aside ot

Cjurisdiction. It will also be noted thab the order iz
. “made ex parte. On what basis he invoked "inherent

S1f he

Ehe‘ééaer of‘éth February 1993 "under the ipherent jurlsdiction
of the Court". The Judge seens Lo have made his order opn Lhe
basis that‘”the plaintiff's (appellant's) statement ol <laim
reveals no cause of action'” (reuvord p.3u). One might  Le

justified .in thinking that his power to make the order Lhal he

did arose under Order 14, which he wazs not ashed Lo invoke,

rather than by the exercise of any inherent jJurisdiclion,

Further, the order, when 10 was entered, only referred to Orde:
19, - which gave lim noe  power, and  not Lo any inhereont

15 So 4 ba he

Ju. Coadiciion',

-

d, he did nobt explain.

~ " That order, however madsz, w.. passed and entered. o Lhe

V;dorrect procedure for 'he Aappeliant to follow waz to appeal.

 _T;ThiS"hé;did.,vaen with only oue legitimalbe ground of appen!

bl

" hawve no hesitation at all in upholding the appeal, and we o will

s¢li- o aside the order of Lhe Judye.

By doing so, Lhat seems Lo leave the parties 1in Lhis

position.

'3y
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The proceedings were commenced by statement of claim,
subsequently amended. There was a statement of defence and

counter-claim. There was a suimmons by Lhe appellant seeking Lo
rely on Order 14, énd an ey parte order giving Jjudgment againsl
the Bank for the amount claimed by the appellant, $25,15%6.15.
Thalt judgment has not beep passod and entered, and we baeliesve
that it 1s in the interests of jusltice in all the circumstainces
if we direct that that judguwenl nobt be passed and eulered, and we

will do so. The writ of f1 fa |

5

L iob causing any problem abl the
moment, because there is an indelinite stay, the Sheriff has becn

.

ordered to withdraw, and those two orders have bespn embodied 1In

an order that has been drawn up and enterzd (recorvd p.71). That
need not cause any concern. LL iz noted that in the applicabion

which resulted in the order frowm which this appeal 1s brought his

Lordship made no order as to coghs,

If the parties want Lo conlinue thelr astruggle, and are nol

. inclined to take a sensible cCourse Lhen the only obstacle Lo

~their doing so is the judgment in favour of the appellant of 4th

,Febfuary, 1993. Action can, iLf necessary, be taken by the Bank

ftofget“it out of the way without the necessity for an appeai.

fihdéed}if the parties want to fight and can muster enough sense

"+ to work out the exact issues necessary to decide the outcome of

~their fight on the merits, then 1t may be proper to have Lhe

—w.whole matter decided on some kind of application to set aside the

extant judgment in favour of the appellant. That may bhe
preferable to proceeding by means of the skirmishes that so far

have achieved nothing erxcept benefilt for the lawysrs, Certainly

12
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the trial on the merits cannot proceed further until Uhatl

judgment is got out of the way, Ly some means or clther.

The formal orders will be:
Appeal allowed and order of Saunders J made on 19th February

1993 and entered on 23rd February 1993 sct aside.

Order the respondent to pay the appellant's cosits of the

i

appeal.

Direct the Reglstirar Lo Lake no shbep®s Lo caude Lhe Jawdgmaent

of Saunders J given on 4th Felbruary 14993 Lo be passed and e=nberaed

until any further proceedings In relalaon Lo tha! gudcgment hoaves

been determined.

e T e e e e e e e e e e e
Sir Mo P/Tfiarﬂm

Resrdent Justice of Appesl

Sir Edward Williams
Justice of_ Appeal

'
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