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BETWEEN: 

tLQHA!1M J;:.D ___ y lJHU F 

-and-

Mr. Haroon Ali Shah for the Appellant 
Mr. Anand Si1;gh for the Responcten 1_~ 

1',.P 1-'ELL,\N'l' 

Q_a. to __ o :f:_ ___ IJ_9_a.,_:r:: i ng 
D_a_t_? _of __ pe,):i.very .. 9 f Judgment 

16th Novr"'mber, 19')3 
21:itb llovernber, J.'J'L-J 

JUUG!·Hi:N'i' OF 'IIJ.E COlJl<T 

be the undisputed f acls so as to :3!1ow wliy an(1 bov: wr,_; ha·✓ e 1_:l i 11d 

.:to sort it out. 

The respondent. to this appeal, the nature ol. whj_ch vie slwll 

describe later, had acceplEid a (}ua.rantee from t.!1e appellanl i11 

, respect of the debts of a c:u11ipa11y back in 1983. . ' . . . 

· to the respondent as Lhe Bank. It commenced p1 oc8edi.tt<;_i::; Lo 

'·r.-e'cover, the sum of :HJ,000 und•?]_ l11r:• guarante•c: 111 l9iJ(,, dllcl 

api)arently cl.id nothing furl.bee 1111l .i J .ii oJJl.aiitecl ju(igrnenl.:. j1, Llial 

_a,.ctio1Lon 27th Novemb1c.,r JCJ':)1. 

judgment v1cu:: olJLained we clo not.. krn;1•1, bul we have )Jee:!!1 infor:111<,:d 

by counsel that it is unclr'"r clpJ•E'cd. 
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At least as from 1st May 1991 the appellant had a ::;;:wing:,: 

bank account with the Bank. Until October 1992 he operated upon 

that account . As a t 9th O c to b •i 1 l 9 ') 2 lH.? had a c r r~ cl i t h-:1 L,1 rice o f 

$25,156.15 int.hat. account. On l.l1c1L day he sou9l1t Lu \•1.i_U11l1r11·1 

$5,000. He was refused. No doubt being somewhat miffed by this 

conduct he com1nenced proceedings .::iga inst the Dank to recover 

$25,156.15 (as amended), no doubt proceeding on the assumption 

that if the Bank would not pay hilll $5,000 it would not pay U1e 

total amount standing to his credit. On 23rd 1'/ovember lJ':/2 lie 

took out a suinmons for judgment relying on Order 14 of th,.' High 

Court Rules, which provides ,::;.o far as r '3 l ev ant: --

171.-(1) rvlJere: .111 ai1 ,1cLi.on to r·1hicj1 L11is 
rule app.Z_ies a statc:u,_,uf_ oi cla1.i11 ha.,.: heen 
s er v e cl on a def en clan L a 11 d th a t cl e f c n chw t has 
given notice of intention to defend t.he 
act.ion/ the plainLi[f may/ on the gr<)UJJd 
that that clefendan t !LI:::: no cle[rH1ce to a 
cLaiiri included .Ln Urn 1·nit 1 or lo a 
Pc.~rticular part of r::uch a claim, or has no 
defence to such a claiill or part e:;cept a.; to 
the amount of any cl;:-1111.1g1,?S c 1 a .Z:med, app 1 y to 
the Court for jur:7ymenl: aQainst LhaC 
def enclan t. " 

· Ori 21st December 1992 Uie 13,,uk filed a def P11cr,~ and cou11tr.:, -

;_claim, claiming that it. w.::\s 1::iJ1L.i_1_1,~d to Ll1r:, rnon.i_e:::; in t.lu~ IJ;rnk 

account of the plaintiff and L.o dpply them as a :::r::l_-off ,:1<J,_1i.11,,;I: 

,: ·the monies which. the plaint l ff ov1ecl L he Bank. 

Deci:;ion upon the Order 1-1 suIIIII1uru:; of tl1e plaintiff. In Lbc 

absence of any appearance lJy tl1e Bank he g'.Jve j udgrnent a•Jdin~;t 
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the Bank for the amount clairn,:cc1 by the plaintiff-· $25,156.l~). 

The plaintiff promptly sought the issue of a writ of fi fa. 

On 8th February 1993 the Bank issued a summons ser~king a 

stay of execution of the writ of fi fa. That summons was hc~ard 

According to the Judge's notes (record p.75), lie was 

~1sked.to gran:t an interim injunction, which had not been i;uuglll 

in the summons, and he granted a11 interim injunction. 

promptly had the order passed and entered, and it came out as an 

or de r s ta yin g ex e cu t ion o f Urn v.r r i t; o f f i f ct ( r e co r,:1 p . G 7 ) . T lie 

hearing of the Bank's appl ica Lion for a s t:_ay o £ e:-J: 1:: u 1:_ ion via::; 

adjourned to 12th February 19~J. 

So, the state of play at Ut,''L jtJncLure was U1at U11,irr, Ji;u:l 

b~en proceedings comm ,or1c E.' cl b 'l pl2tintift to 
. . ' 

$25 1 156.tS, ·a sun1mons issued for judgment in t".hat deli.on basvd u11 

Or d1::H, ':t 4 ,· ,· a. Statement Of def enc !:o and CO\Jll IJ: r-c l dim ba::3 (~(I (_))j ;; 

r i g h t C) f s e t...: o f f f i 1 e c1 by t he f:,,::; n k , an e ;,: - pa r t e lt e a r i n g ( i E Ll uc: 

plaintiff 1 s summons. for jud,;;m1:::11L i.u vrliich judgmr.n1L wa::; 'Jl\l(!il 111 

his favour, the issue of a writ of fi fa, and an int~J1.-im ::;t.,1y !Jy 

a summons made returnable on l/ U1 F'2bru;:1ry l '193. 

Beforr2 thi~, summons was ci.lli:' l..u co111e ba..-.:.:k b8furc lhr! <>lll1 t~, 

. the judgme.nt \'ihich had been olJl;i i 11,,d by l.11,~ pJ;-1inti ff pur::;u,1111 t c, 

Order 14 on 4th February 1993. 

based on Order 19 rule 9, "and lh 1-, inl1E,ren't. juriscli.cti.on of !..he· 

Court" ( record p. 6~)). 



fixed for the hearirirJ of the su1111nons for a '.0;1.ay. 

Both summons came b8fore the Judge on 12th f,:"bruary Jr:1r:J:1. 

There was no appearance for the appellant. IL seems from Lhe 

Judge's notes that he made a final order on the applicatior1 for 

a stay (granting a stay) and that on the Bank's applicaticll to 

set aside the plaintiff's judgmPnt, ~;ought-_ under 0.1':J ! It:' 

(rocor·c! p.76). ; ;:I 

g r ,1. n t a n i n l er i m .in j u n c t i o t t , d n d h 1-o d j_ d 13 o '' u r I t i l f:.11l ___ flet 

(ibid). 

ancl nothing before us, to E,hov1 Lhc1l any abridgment of lJ.IW.' f,H 

t h e r e t u r n o f t h e B a n k ' s s um mo n s L o ::; e t a s i c1 e t h e j u d ':J m e n L 1-rn :c: 

e.ver 01·-clered ~.'it will recall(-Hl that it was made ret:urnabLt" l•,.,o 
" 

days a f t er issue ; there is no e v i cl<:: n c e , ;:ui<1 no l h :i n 9 be fore} u ::; , lr, 

show that either th.e summons f(H a stay of ex'i:1 c11! _ _icn, 01 111C:L'c-

· importantly the summoris to [;et aside the appellant'::.; jud~;rne11L 1-1.::12:. 

ever served;- tlie Bank's summon::; l~o set asidi:..: that. juclgmenl. r[i,.l 

not s,~ek an ,order that the appellant's actic,n be cli::,rni~:;~;<:•cl. The 

. record simply does not criscloSE' VllJ,~Lher or not the appH.Llant· was 

ever given the opportunity to !)F• heard on Lhe stirn111ons Lu :,.;c!L 

aside --he was certainly nol:. ;:ti I.he 1Jearin9. 
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The Bank very promptly caused the ord,,r stayinr;J e>.:E}cution cm 

the writ of fi fa to be passed and entered - 15th February 1993 

(record p.71). 

Judgment ( ca 11 e d a Ruling ) on the B .::1 n k ' s a pp 1 i ca L ion 1. o ::; Ed·. 

aside the judgment of the appell.ant was given on 19th F'ebruary 

1993. The Judge ordered that "the judgment is set asi.c1,? d.Ild LIH? 

cause of action is clismiss~Jcl." (record p.c30). Counsel 

representing the appellant appears to have been present, but 

what, if anyLhing, was said by him i:3 not known. Tb(-:? Ba.nk very 

promptly caused this order tu J,e pass eel ;;rnd en t.en~d - 23rd 

February 1993_ ( record p. 81). 

·-. -~- . . :· :":, ,.,·,. ·:Bf il.b'tic;;e of appeal elated ;'.4Ut February 1993 t.lrn appe1l.;1nL 
',,. ,..,. •, , . 

. appealed. The grounds of appeal ~re: 

111. '. _']'HAT the Learned Judge.: erred _in Jen•/ Jn 
entertaining aJJ application by tl1e 
Defendant under Order 19 Hu.le 9 o.f the 
High Court Ru.I.es (.1983), the said 
application he.uw clatod .!Ot/1 day of 
February, 1993. 

2 . 'l'HA '1.' the Le a r n e cl Judge err e cl i 11 1 a rv in 
entertaining an application ]Jy the 
Defendant under OrcJer .19 Ru.i.e 9 c,f Uie 
Hi g h Co u r t l? u .l es ( 1 9 8 8 ) , t: he s ,'1 i cl 
a pp 1 i ca t i on hf? i n ~! d a t e cl .I. 0 U1 cl c1 ::_. · o t 
February, .l 993 1n the ab:::ence 01 ,1n 
Or·der abridg.i11g the time for s,~rv.1.c,9 o{ 
the said application. 

3. 1'H<l_T Learned ,Jll(/q,,:, erred .1n Jar.:-· 111 

setting aside I lJe Juclc;nnent. entL:•ced 
against Che Defen<lant on Urn •Ith day o[ 
February, !993. 

4. _'.l'IJ.JJ.T. Learned ,Judge erred rn Jar.v· 1.n 

di.sm.is.c_,in9 the PJa.111tiff's 1,•h11le act.i.011 
.in C.ivil Act.ic1n No. 31:? oI 7•.i(/2." 



6 

Were it not that we are so appalled at what apparently went 

on we would have made some ferse comments about the grounds of 

appeal. 

as such. 

Ground 2 is the only one that could be said to qualJ.fy 

The others are not ground of appeal, they are n1e1e 

assertions that the Judge was wrong. If whoever was responsible 

for drafting them intended that they should be relied upon, Urnn 

that person is in breach of hj s duty to his cliPnL and hi:; duty 

to the Court. Had circumstances beeu different we would 

certainly have ordered fresh CJrouncls of appeaJ to be f j_Jecl and 

served and t:he case adjourned, \vi.Lh all costs ordered to l.,,~ pci.i.cl 

p e r son a 11 y by the le g a 1 r e p U< ,,; e n t. a t i v e . However, if grounc1 2 

correctly states the factual :,;ituation, then we feel that tl1al 

al one would en t i t 1 "~ t he a pp e l.Li 11 1: to s r_J Ill f! 1 em e cl i 2ll a c l J. o n . 

In other circumst,:u1ces Vi<:, would have fe.;ll di,:::pcn:.c,d lu 

e1'i.quire of the legal represent,1t.ivi::: of the Bank wlly 11(..::, did nol~ 

iri.£01·m .the appellants' legal r1"pre::;entativr2 of tlle clef icicncie:5, 

give h i rn an opp or tun i t y to f .i . .l. ,,,, a rn en ch cl o JI e s , .,m d t hr "" a L ,,, n t n 

. _ h .::1 v e them st ruck o u l: o n a pp l i cd: i. on i f he /l id n ') t t a k e i L . 

0ork coming to this Court. 

1 
demonstration of lack of al tent Lon by pr.-;:ictitioner:=; t.o \:Jh:1t J.s 

required to perform their dutie:·; and a failt,re to do so. 

Unf or tuna te ly the renwdia l ;;1 ct.. 1. on r equ i L i::1 d l:o correc: t U1e 

imperfections 1 n this case wou.l ct ca us•,":' i:\dckid cle lay w i Lb unknown 

cons e q u enc e s t. o the l i t i g an I: s , e v e n i f L h E! Co u r l: 1 s a !J L! to 

ensure that tbe total by 
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pr a. c t i t ion er s . Eve n i f i L :i. s ;=i pp i:H en t ti 1 ,3. t a l i L i. 'J .,rn t ha. s ,7 q o o d 

ca u s e o f act ion a g a inst h i s L n r;t ;::i.L r e pr e s en t: at iv P , t h i ::; i s n ti L 

The first thing that can Lie said is tha L tlleu.: \vas 110 po'dP r 

in the Judge pursuant to Order 19 of the Higl1 Court: Rules to make 

the or c1 e r which he cl i cl on 1 9 t h F e b r u a r y , 1 9 ~) 3 p u 1 po r t i w~ :_ o ::.'. t, !. 

as id e the j u cl g rn en t v, hi c ll had lw re; n obtain i::; d by th e a r~ p r:d l iJ t Jl~ o 11 

4th February, 1993. That w,_1r:·- the judgment-. oh1.aj1H-,d in p1u.r;1,:-111c,: 

of Order 14 on the bar;is Uti:\l: Lile Bank had no ch,h0ncEi to Ll1 12 

c 1 a i m rn ad e 1 n the w r it by U 1 e ,::i pi:, e l .l ,u-1 t . By th,, timf} !he t·l1L.i11q 

v, a s g l v e n by the Ju cl r:J e 1n I: l 1 :-; t fjlr_,(l 

:=.;tc3.t:ement of defence and r:::uunl.,_,r·--c:.i,1i.1r1. \•/lle,hr>.r Ordr:·r.- J•t ::1•.•:)l.tr>,; 

appc-o 11 ant obtained j uclgrnr-n1 L 
• ., .. • .... - ,;'..~ .. _ -:. -, "'-_<· •• 

,".under•·· the· inh~:rent. juri::;dict.1,,11 -,I Uv:: Cc,urt'' (r i:~curd 1,./;'l). 

, :,There .. was no pov1er to do tl1-u, under 01rJ,21 19 rul".c 9. The 

.· j·1;clgrnent sought pnd obta.irwc1 hy Lhe appellant h,id lwen un :.h 1" 

·:·baP.,is. that the Bank had no defrcc11ce Lo his claim, nut on ll1,3 lFir;_i,;; 

·--.:.:.t~hatthe'.Bank had made de:!fault .1.n p.leading (Clrc1,~i: 1'0). The Judry, 
' ... , ,f 

E'ixpressly said in hi:c; c!eci:;iu11 ori t!H? Orrler 14 ::.;u111mons U1c1l_ lw 

•··•·W<:1S·-·FlOt---giving judgment 011 tli•~ h,-isi:-=. Lh;1l. l:11erP \·1,:i:c; nr) ,Jr-'rer•Cf'' 

( r e cord p . 5 2 ) , t. he on l y b a s. i s u r, on 1-1 l d c l 1 11 u; c.l e c 1 s ion lvi c1 be e~ 11 

sought. The appellant':':, :,;1irn111<Jt1;,: dic1 not seek an order 011 ;ci11y 

other basis (record p. 26), yr-,!: LJ1n .r11cl,3e 111ach:• 011,~' in h1.:.c; f- ➔ -:r..11n. 
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We find it very difficuJ.t to k1101-i on what b;;::;.i.:.:; he puq)urt,d Lo 

do so ( r e cord pp . 5 2 - 3 ) , bu t w h ,3 t e v e r i t w a ,; i t w a s no t. on c· I. h 21 t 

was open to be set aside pur:;uanL to Orcler 19 rulr-J 9. 3o 1in<ler: 

that part of the application he had no power Lo enterLaln Lhe 

Bank's summons or make any order. 

,,·.· .. J-fowever, the Bank's surnrncirrn also ~~ought the SE"tt.ing a,,;id 1=: ol 

the order of- 4th February 19':l3 "under t.he inhere11t ju:r.i.sdicli.on 

of tb<::l Court". 

basis that ''the plaintiff'~. (appr2Ll.anl.':::) stal(!lllent u[ 1.·L:t.i.111 

reveals no cause of action" \record p.dU). 

justified .in thinking that hir; po\,✓ et" to rnal~e the order th .. tt lu., 

did arose under Order 14, \•ilu ch hr3 was not dsl~(:d Lo in-,,oi.o, 

rat.her than by the exerc1s1c• of a.11y inlierent ju1.i.sdi,:·Li.u11. 

19; which gave him no j_ n h le• l •:: l l l. 

j u r i s d i ct ion . I t w i 11 a L-; o Li r.? nu L r ! c.i Ui.:1 t tl 1 e or rJ re• r n:; :::: ._ , 1 I " h ,, 

' .·. ·it he did, he did not e:-:pl;:uri, 

· 'l'hat order, however mad,::, ·,,; , p::-1i3:;ec.1 drid en1:.,~r•~:.1. 

correc::t procedure for : :u0 i-lpp,,::J :Lant to follow war-; to ::ipp,.=:c1 l. 

This he.did. 

ha·,,_; no hesitation at all in upliolding the appeal, and ,.,,-,:, :.it lJ 

s (i i~ as i c1 e the or de r o f LI 1 e J u d (,.l "· . 

position. 



9 

The proceedings were co111in1"nc0d by ,_;t.atr:1110nL of cl;-1.im, 

subsequently amended. There'" vuu; a st21ternent of defencP ,'1l!cl 

counter-claim. Thr2re v.r211; a !0Uil1r11 1 >tJS by tbt0 ;_1ppe J.Jant seek.1.11rJ Lu 

re l y on Order 14 , and an e ;-: p rl r t e or de r g i v in g J u d gm en t 2-<Fl i n :-::. l 

the Bank for the a rn o u n t c J. a i Ill o d by t he cl pp e 11 a n t , :Ji 2 5 , 1 :'., fi . l 5 . 

That judgment has not been pas sr1d and en t e reel, art cl we:. l:ird j ev':! 

that it is in the interesl~f:3 of jus:tic,3 in all the circu111st·.cu1cc!:·, 

i f we di r e ct th a t th a t j u cl g !fl e II t t l c, 1~ b rJ p ,:.i 13 s 'J cl an J c' 11 l_ e 1 e d , :ct tv.l ,•; e 

will do so. Thc~ writ of f.i. id . . 1.:" not:. causing any proble!II ;\!._ tl1v 

rnornent, because therf~ is an indr_,[.i.11.i.le sli:\y, the ~;Jt,:::r.i.ff lw,:; lwr_:it 

ordered to withdraw, and 1.:.hosi, t1·.:o ordrc~rs Jia·✓ e Ler.:!n embudJr,,d in 

an order t ha t has bee n d r awn up ,, n cl e n t e i: '" Cl ( rec o 1. rJ p . 7 1 ) . Tili). t . 

need not cau,;e 
. 

any concr?rn. ll .:.:.: nut.eel that. in U,E:! 2,prlir:,,tj_un 

which result e c1 in the or cl er fro rn v1 ll i c 11 t ll i,; ,:1 pp ea l i. s b r u u g lt t hi:,; 

L,o r cl s h i p rn ad e no o r c1 e r ct ,3 t o c o r:; 1: ~, . 

J f the pa r t i o s wan t I o cm 1 1 .i r 1 1 H'! 1:. he i r ::, l:. r u g 'J l "' , r1. n d a u, 1 1 o L 

·thl',ir doing so J.s th,=, judgm,-:,nt in favour of the appellant 0£ 11th 

February, 1993. Ac t ion call , J_ J n e c e :3 s a r y , be ta k e n by U1 (J B d. n k 

'to_get it out of the way without:. the necessity for an appeal. 

i n de e d . i f t he part i e s want to f i g h t an c1 c an rn us t ,2 r en o ugh s e n ::;; e 

. to .. vrork out !:he exact issues necessary to decide the outcome of 

their fight on the mer its, then it may be proper to have tlH.' 

...... -· - --whole matter decided on some kind of application Lo set a.sich, the 

extant judgment in favour of the appellant. That ma'{ be 

preferable to proceeding by rneans of the skirmishe;:; that so far 

have achieved nothing except benefit for the lawyDrs. C P. r I. cl i n l y 
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the t r i al on the mer i t ,,.; ca n no l pr o c e e d f u r t h r-J r u n ,~ i l l h .:i l. 

judgment is got out of t.hE, way, L1 y some means or other. 

The formal orders will be: 

Appeal allowed and order of ::;-':iunders J made 011 1':l Lh F1:.::bruary 

1993 and entered on 23rd Februciry 1993 set aside. 

Order the respondent. to pay Uv} appell,.3.nt.' :, co:.3l:::: ut tlie 

appeal. 

until any further proc:(0,,.,c1_u1,_J:c; .1n rel.,1!...1on 1_,; LJ-1;:! .1udq1:•.r-,11I \1.1'J·:• 

been determined. 

. . . . . . . . . . . . . . . . . . . . . . . '-~-:-- . . . . . 
Mr. Justice l'-I.tchac"l 1·I. i[1:d:;l1:ir11 
Pr(:sicient fjj i CourL oJ r11,p(i; 1 l 

... ~JCA :=~ 
.... -----~ ~; i ~:, [','J·O· ·,;,;fu;l ~ ~l;l1· 

l(r:,-_.denl ,Justicr, of_ l\ppe;-;J 

:;ir Edward Willia.ms 
;J u:::;tice of __ _/.\ppeaL 


