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JUDGMENT OF THE COURT 

In 1989 the appellant was working in the Ministry of Health 

and had, by that time, been in the civil service for 21 years. 

The last eight years had been Jn the Minist..r-y of HealLh aL 

. Executive Officer level (ADOS) . During 
: : : · .. ·.· 

obtained a number of qualifjcaLjons, mosL 

her service,, she hac.l 

recE~nt1y a Diplomr1 or. 

:Health Management at the UniversiLy of the South Pacific awarded 

in December 1988 and a certificate of Safety, Health and Hygiene 

at the Government Training Centre Lhe s~me month. 

In November 1988 vacancy notices fat' f.i.fteen posts at 

adminiitrative officer level (ADO3) were published in Lhe Public 

Service Circular 22/88. The appel1anL, c1eat·1y feeling she was 

due for promotion, applied for all fifteen but h'oS unsuccessful. 
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This appeal relates to proceedings arising r,·0111 l:h'O uC t.11(_:·c;,_. 

posl:3; 1105/88 Aclmjnistrali.\·e or r i c '" 1· (T1·:1jning D i \ i S .i. 0 l I ) 

M j_ n is try o f He a 1th , and 1 1 0 GI 8 8 Ad Ill i rd st r a t. i , r- 0 f f i c e 1' , Pu J 1 c e 

De par tmen t, together h·1.Lh a furLher- \':.1r.·:1nc·), \ rl 111 j 11 i :0 ; I 1'; I I i \ C' 

Officer, Ministry of Miner-al Rc'.-;011r·ces, c,111·"ecl h~ the l.1-i:111:-;fc:J· r;f 

Lhe person appointed Lo 1105/88. 

The appellant. wa:; rfoli.flcd on 18th -\p1 i1 1029 111:11 ll1e 

Police DeparLmenl lo I JJ(' 

respondent, Tokasa Bu .i 11 i ma:s; i.. 

b t I L ' 0 n 2 0 t h A p r l 1 l 0 8 () J c-; h (-' I,' r () l. (' ; I l) L' l ; i. I I ~ r ' ) I . t 1 I ( ' \ ; I ' ' : ' ! I ' - ~ 

ca11sccl by liis trarisf,c:1·. 

ln the Public- Servi.ce Ci.r·r.:uLir· :,1s ,·:_,c·:ttwy 11S/80. The 111_,_\ I d:,y, 

to recons.ider Hr. Prnsc1d's po'.0:liti<s h11L 1,;1:--:. :-1rl\ i,c_p,] l.l1r: ,!,·,.·i:-·.ior1 

~v c.t s f i n a 1 . 

she would apply to Coi1r I. f O t· .Tl I, 1 j C i ;1 I Tl 1e 

,\ l [ l 1 U I I ,; l I I' I · f ,, r· I'! ''] ! ' > ] ' 

counsel f u 1.· Lhe appe11anL liiU l.'i.} Ll1;i11 OJJCI.' l li,, r r:, 11 r· 1 li 



') 
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first respondenL, the Fublj_c Se1·,·_ice Comnds:;iurt (PSC), slwul.,.~ 

produce a nttrnber of f L les 

comment later. 

( l c_1 (c' C' _i :c; _j O I I ;1_ h ()I! I \'f }l j_ Cl l i1- () \, i. l J 

The corrr.,spondence 1,i.t.}1 1.11,-· PS(' al·,,,11! jt,,li,·i:-17 11·\·1,:·1-. 1,.,:•--. 

s1nce LhreaLened lo s1,rnn1.> Lllf.' Co111·!. 

lll:-1 l 1.1 j : ! . : r· 1:·' ,; l .--: j ! l ~ I.;·. l' i. ! i ! i ,_·, 11 

i t· 1 • (c' le v :-1 11 L 1111 rt L ,::, r Lal 

:.) ·-; C C l ·• j 11 { l j l' i. ; I l 

application 1s•a::; filed 011 23rd :f,ty fo1· fo111· c,1·rle1 :0• of rnn11d:1rn11•~ :1:1·l 

one of certiorari. 

The orders of mand,.unu :c: 1,rc" r·c Lu <J n],., r· l.11c·' PSC: 

( i ) 

( ii ) 

( i i i ) to 1n·o111ot .. eo tl1c-, :,tppe]l:n1I lo l10G/88, 01· :.:iJ l.c-:1·11,tl.i\vl~, 

( l V) to promote tl1e appr0 lL111f l.u 110G/88. 

The or-der.- for r·er.·tior·:1r·i h'n.:-: !1; 1,1·,.lc,1· l.]11,· PS(.' 1.u •Jl.l-'1'-·.li ll1r· 

a pp o i n t rn en t o f i-1 rs . n 1 1 .i 1 1 i. ma:-; i 

1,re.1iminary to the fou['t,h on.ler of u1and:rn1u::-;, 
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With the exception of the first order of mandamus, these 

orders could not be made by the CourL. The order for certiorari 

may have been sought if the Court had been requested tu quash the 

order which was the form in which it had been drafted when leave 

was sought from Palmer J. 

By notice of motion dated 15 June 1990 application was made 

to amend something not specified and to add further relief and, 

on 29th November 1990, leave was granted by ,Jayc1.ratne J "to add 

and argue further relief and dec.:L1ration". IL set ouL Ll1c 

following declarations:-

" ( 1) (a) that the trans fer of the second 
Respondent Ra.mend Prasad to the 
said advertised vacancy No. 
1105/88 for the post of 
Adndnistrative Officer (Training· 
Division) in the Hinisl.r;r of 
Health from the Department of 
Mineral Resources in the Ministry 
of the Land and Hinera.I Resources, 
creating Lhe purported vacancy in 
the Department of Hiner-al 
Resources, blocking the promotion 
of the applicant to the said post 
in the Ministry of Health; and 

(b) promotion of the executive officer 
Hr Tai to Plaqavaka toga in the scdd 
purported so crea tt;?d vacancy in 
the Department of Hineral 
Resources in the Ministry of Land 
and Hineral Resources, depri vi nq,· 
the promotion to the Appl.icant; 
aO:ounts to the transfer of the 
said a.d,,.·ertised vacancy for the 
post of the Adndnistrative Off.icer 
(Training Division) from the 
Ministry of Health to the 
Departuwnt of N.inera.l Resources in 

6-3 
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(3) 

( 4) 

(5) 
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the Hinistry of Land and Hineral 
Resources is contrary to the 
regulations and ultra vlres. 

that in view of the qualifications 
and experience required for the 
relevant said advertised vacant 
post of the Administrative Officer 
(Training Division) of the 
Ministry of Health and that of the 
applicant having attained, the 
applicant was better suited person 
for the said post than the second 
Respondt=n t. 

that the decision of the 
Commission to restrict transfer of 
the Applicant, and others having 
attained the Diploma in Health 
Nanagement, out of the Hinistry of 
Health was calculated and 
motivated to deprive the Applicant 
promotion is irrational and 
procedurally improper in the light 
of transfer of the second 
Respondent to the said advertised 
vacancy No. 1105/88, blocking her 
promotion. 

that the decision of the 
Commission in transferring the 
second Respondent to the Ministry 
of Health, and/or transferring of 
the said advertised vacancy No. 
1105/88 for the post of the 
administrative officer from the 
Ministry of Health to the 
Department of Hineral Resources in 
the Ministry of Land and Mineral 
Resources is ultra vires and of no 
effect and the applicant rvas 
entitled for promotion to the said 
post in terms of order 53 there 
being no other complainant against 
the said decision of the 
Commission. 

that the third Respondent, having 
no mandatory three years' service 
in the grade of an executive 
officer, was not eligible to apply 
to the said post and her said 
promotion to the said advertised 
vacancy No. 1106/88 in the Police 
Department in the Ministry of Home 
Affairs was irrational and 

l 
I.\ 



(6) 

( 7) 

(8) 
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procedurally improper, contrar;;- to 
the regulations and is ultra· 
vires. 

that there being no other 
complainant against the decision 
of the Commission in the terms of 
the appl i ca /;j on under Order 53 thP 
a pp 1 i ca 11 t 1. s en f; i L 1 e 1) f o r 
promotion to the said adn?rtised 
vacancy No. 1106/88 in the place 
of the 3rd Respondent. 

that ehe applicant is entit.Ied for 
increment in terms of such said 
promotion in line of seniority. 

and any other or further order or 
declaration that the Honournble 
Court think fit to granL. " 

We fee 1 the w o rd i n g o (' these was mo::.:; t u n f o rt u rw Le . The 

declarations sought were largely mea.ning]e:.:;s or irrelevnnt. to 

J 
ef judicial review and they included matters of argument tlwf-. the 

Court should not have allowed to be includerl. 

The first claims the appointments of Prasad and Waqavakat.og11. 

·were c_ontrary to regulations h•.i.LlwuL specifying h'hicb reguL1Lion. 

second is irrelevant as it lS ll o L the q u e s t-,:i on o f the 

appellant's suitability but Lhe process of selPc Li on Lliai j s t.he 

: ~~bj.ect:' of review. The tr1.ird appears Lo sugge:c; t mala f ides and 

procedural impropriety without saying how or why this is so. The 

fourth is simply meaningless and li.ke the fifth raises ultra 

vires without specifyjng The sixth also j s 

incomprehensible. 

We cannot understand how the le:=trned .Judge could haYe 

all owed such material to be added. He could and sho11ld have 
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disallowed it. It is not for the Court at the hearing to have to 

search around trying to give meaning to what is being retJtle s ted 

and then see if the presumed meaning affords any basls for 

relief. Neither is it fair to the other side to have to prepare 

to meet a case that is not specified clearly or aL all. 

It should be remarked that this order arose from pappr•s and 

proceedings where the appel lan L was represented ( and con Li 1111.-,d 

subsequent 1 y to be represented) by her bus band who h,Hl no r i gh ! 

of audience'. Equally remarkahle, there is no suggestion in the 

record that counsel for the respondents ever appl iecl to have Lhe 

applications struck out. 

The result was that the matter· was Lo go for hear·ing on Lite 

basis of a number of orders Ll1at co1ild not be made and tl1e 

declarations on which we have just commented. 

Jn the meantime, tbe Registrar, on a summcn1s for di1:ecL.iuns 

rd _on 4- July 1990, made the followi.ng order-:,; appfLrently hi t.h 

of both parties. 

"1, that the Pul;lJc Service Commission 
tender in lo Court a h'eek be.fore tlie 
hearin,g· on .9 :111,g'usl; 1.990 Lhe records, 
reports and minutes, pursuant to the 
Public Service Commission Circular No. 
25/88 dated 30. 8. 88, of tlie promotion 
of the foll orving· officers as 
AdministratiFe Officers Namel.r:-

(a) Toknsa Buinimasi (Nrs) 
(b) T. TvaqavakaLoga (EDP 1742.l .J) 
(c) T.N. Din (Nrs) 
(d) Ambika Nanda (EDP 16067) 

i~ 
1-~::.,. 

f 
'.~t'}c 
~ . ~ . 
1;;: 

~-~---
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2. that the Public Service Commiss.ion a.lso 
tender into Court a ~eek before hearing 
on 9 August 1990 the personnel files of 
the Officers namely:-

(a) Ramendra Prasad (EDP 11638 E) 
(b) Tokasa Buinimasi 
(c) T. fv'aqavakatoga (EDP 17121 J) 
(d} T.N. Din (Hrs) 
( e} Ambika Na11da ( EDP Z 606 7) 

3. that the Applicant or her 
represen ta ti i·e be al 1 orved to inspect 
the docwnertls nnd files so tendered 
into Court before he::iring' date. 

4. that the Di rector of Personne 7 ,wd the 
deponen f: of the a ff.i dm· 1 Ls f.i .7 eel on 
behalf of the Respondents be availab.le 
for further esaminatio11 al the 
substantive hetu·inff day on 9.8.90 
before the Court." 

The record unfbrtunately does nol :-::how the ar·g11rnents ctdvnnced 

that persuaded the Registrar or· counsel for the t·E:·s1,ornlen L uf Ll1e 

propriety of ordering di.sclos11re u f Lliese documi;-,nts .i ncl11cl in,:;, a:~ 

they do, confidential documents reJ.nting to th1·Pe people h 1 l10 are 

not p:-u·f;ies, · two of whom are not. even mentj_oncid .1.n any order, 

declaratiori or other relief sough L. Tlint th,=" documenL:., h'cr·e 

produced is apparent from U1s' recorcl and Lhe matpi;·.inl fiL:~d 

,sl\bsequently bJ-· the appellant b11L, by nolicE:> of mot.ion dal·.ed 3rJ 

,., . Apr i 1 .1 9 9 1 she sough t t 1i e f o 11 o h' .i. n g d i r c• r · I i on : 

,, ( 1 ) 

·:• 

(2) 

a number of documPnl:s, fi.les of 
personne.I, records r,ere .s·o1.1gh t for 
production in the court idii. ch 11::is not: 
been produced. 

rv i thou t L he 
been dealt 
insecure to 
they are 
examination. 

a fores a i cl document::,· ha 1· j ng 
rd LI, U1e appl i can l feels 
file r.-ritlen submission NS 

of the na f. 11re needs 
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( 3) the applicant had sought oral 
examination of the deponent of the 
affidavits filed in this review on the 
ground that the said deponent did not 
have the delegated authority to avo,:v· 
those affidavits on behalf of the 
Commission. 

(4) applicant furl,hcr seek an orc.h•r for 
stay of the said post. of aclminislral;ive 
officer in the Police Depactmenl norv 
adi·ertised as vacancy No. 13/91 hi the 
P.S.C. Cic'c1dar number 02/91, on h·hich 
post the 3rd Responden L r,as promo led 
and norv subject to l:his jur!icial 
reFie,,·, until ll1is ma{Ler j::; de.ill k.il11 
by this court .. " 

This applicaLion did at least r·r:-sul!. iri Lhc Judge 1,::u1sing 

Lo re fl e c t on the po s i L j on the ca s e had re a c he d . -'\ :,; a 1 · 0 s u J l, , l 1 (' 

' delivered a judgment on 25th Jt111e 1991 n'f11:-;i11g the urder·:c: 

sought. Part of this fl.lJpeaJ. l'E-!]aLes Lo hie:: 1·,,~fu:-::::tl Lo a.lloh' oraJ 

examination and his references to Lhe producLi/ln of ducumr."nt.s. 

The parties had already agre8d to have the apvllcation heard 

written submiss.ions. Lengt.by submissions h'er<: fi].ed by Lhe 

but nothing was f i.led l.,r the L·es1;undent desp.i Le a 

by the Judge Lo do so. In a case so laced with 

irrelevancies by the appellant, submissions by the respondent. mar 

·well have eased the Judge's burden. Ho\.-.·ever, he co11 Leri Led 

·hJmself with simply remarking on their absence and took no 

further steps over the respondent's fai111re. 

Judgment was given on 13 December 1991. The Judge re f11sed 

to make the orders of mandamus "as tlie circ11msLn.nces l1ave 11oh· 
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changed and the order cannot be implemented". Apart f rorn the 

filling of vacancy 199/88 and a substantial lapse of time it is 

not clear what other circumstances had changed since the original 

application was filed in May 1989. The prayer for an order of 

certiorari was refuseJ "as ther·e ar·e no grounds Lo interfeJ'("" ,-.·i Lh. 

the legality of the decision to promoLe Mrs. Tokasn Buinim~si to 

the Pol ice Department". He finally concluded; 

totality of the relief sought. by a1:,pl i.can l 111 

application, there is no merit in the ctpplicaLion and j r, sb111ds 

dismissed." 

Notice.of appea] ,✓ as filed on 23t'd JanU/lL'Y 1092 all(] runs Lo 

four pages of largely irrelevant mc1t.erL:11.. 011 1 IH.l1 June 1993 an 

application was heard l.1,r Lbe Reside11L Judge or \v1,en] fut· ]yn.vc• 

"to add, rely on and argue the fol]oh'ing grounds of appenl". 

Leave was granted .Ln terms LhaL Lhe appea 1 lir•i.\.t' i ng h'as Lo bE' 

._.,. .. ·.··.1).mj:t·ed··to those grounds and fresh submissions on Lhe111. 

Iri keeping with the trend of Lhe cas0. !:-'.u far 1 ·· Lhose new 

,grounds • consist 
' .. ' ,:, of five pages of repetitive and 

,lfrel~v~nt material. The appcllnnt's st1b111i.ssio11s co11si.sL of 

tl1irty seven pages of similnrly repetitive ;1rgu111enL and has 

-inspired fourteen pages of Sltbmi.ssion in reply. Lhe 

appellant's submission should be found wanting and despite the 

Resident Judge's order I she starts her subm i.ss i uns by seeking to 

adopt also the thirty one µages of earlier submissions to the 

High Court. 
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We feel we should record that one of the only bright spots 

in this whole sorry tale was the manner 1n which Mr. Shankar for 

the appellant presented the appeal on her behalf. He was clearly 

well prepared and showed an impressive knowledge of the papers in , 

the case. As a result it, has been possible-, to extcact the 

grounds he wishes to pursue from the irrelevancies. We have 

recorded these with the concurrence of counsel as amounting to 

the following four igrounds" and 1,e 1,ill deal with Lhe appeal on 

that basis. 

1. The .learned Judge should have a.1 lor,-·ed cross e.'.·aminnt.ion 

of the deponents because disputes of sulJsL.1ncP r,'ere 

revealed in tJie af'fida.v_ifs req11iring· cross e:.\:aminaLion 

on the following points: 

(a) ivhether the decision to lcnnsfer Hr Prasncl sjde11·n.i·s r,R.s 

made by the proper au lhori L.1-; 

(b) r.vhether the Director of Personnel had l1een properly 

delegated power f:he ,,iffida,·it:s Jn !: he 

proceeding·s or to m,:11,e decisions about 1.,romof . .ions nn,J 

transfers; 

(c) rl'i1ether there are di [['erenL procedures [oc common user 

posts and clepartmen L.;1L posts. 

The learned Judge referred to perusing f.iles bu/ did 

not reveal rd1ich r,,ere J!erusecl nncJ 1ddch poinf_s r11ere 

taken into consideral.io11 .in reaching h.is decision. 

70 
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The evidence establishes that the appellant h'aS 

qualified for appointment and the person appointed lo 

the position in the Police Department, Nrs. Buinimasi, 

not qualified and therefore the appointing· 
,,,, 

authority rvas required to appoint, l.111• npp<-'Ll.<wt,. 

4. There was a failure to follort' 1-,roper procedures and/or 

lack of bon3 fides demonstrnted in: 

(a) the sider,,1aJ"S appointment Lo the !Iea.lth posit.ion of n 

person r'lho had not a1,p} 1: rd; 

(b} the appointment to the Po1ice posi Lion of c1 person r,,]10 

iv as no t qua 1 i f i e cl; 

(c) the rvi t h d r w,· cd ancl 11on-re1,11bl jca/_iou o r (.lf/ 

advertisement for the position; 

(d) the fil1ing· of the [>osl; i11 Niner·ti.l Re!,;011r·ce.c.: bJ· a 

person rd10 rhts not qualified. 

We cons id er even th P s e po i n ts o v P c 1 a p cons i J e r- ah] y n n d n n' 

far from clear buL can on]~- say thaL, .1n cornJ:>ari::.;on 1d.Lh Lhe 

material from which they were derived, thP,r ;-tr·c· clistillal.1uns of 

r~markable clarity. 

The application for.· oral E-·'~rnn.inaL.ion was ref11sPd by Llic• 

Judge i ri his interim ju d gm en I on 2 5 June 1 9 9 1 in the f o l 1 ow i n g 

words: 

"As for the or:il esnm.innlion of f.he 
deponents, I ca.nno t ciccede to the reques l ri.s 
a.ffidavits are amply sufficient for the 
determinat.ion of U1e Judicial Re\·ie11· ..... " 
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It is clear that, by Order 53 rule 8, the Court may grant 

interlocutory relief including an order under Order 38 rule 2 ( 3) 

for oral examination of the maker of any affidavit in the 

proceedings, However, this has only been allowed in exceptional 

circumstances in judicial reviei,,' proceedings. Rc'"cen L cases 

suggest there is a trend to allow oral examination more easily 

than previously but such a course must stil 1 be regarJeJ as 

exceptional. The danger of interlocutory proceeJings of Uiis 

nature is the tendency to proJ.ong proceed.ings that ar-e, by Lhcir 

very nature, intended Lo be expeditio11s and the rlsk Lhat iL 

leads to the LempLation to decide matters of facL that are noL 

relevant. rlany recenL ca;:-;es whilsl adHd Lt:ing I he ueed for some' 

rel a X at i On O f the O 1 d s L r- j_ C L r· u 1 e "a t"rl u r l Ji j_ s l'I. s Ls . I ll 

O'Reilly- v Hackman (1983) 2 AC 237 @ 282 Lo1·d Diplocl, puii,l.vd 

out:-

"It may r.·el.l be tlint . ...... it 1..-Jll u11.Zy l.1e 
upon rare occasions that: the interesls of 
justice h'ill .require Urnt .let:n·e tJe gJ1·en for 
cross-exa.minll.tion of deponents on !:heir 
affidavits in applications for JurJjcJnl 
revier...', The f::icts, escept, id,ere l:he cli:1 im 
that a dec.ision 1vas invalid on tl1e .:;·round 
that the statutor,) Lr.ilJ1111a1 or 11uLilic 
authority that made lhe decision failed to 
comply r-1.i th the procedure prescr.i bed hr the 
legislation under r>'l1ich it r,08s acting or 
failed to observe the f11ndnmental rules of 
natural Justice or fairness, can seldom be R 
matter of relevant dispute upon an 
application for Judicial revi er,,, since the 
tribunal of atzthori t.r 's findi ng·s of fact, as 
distinguished from the .legal consequPnces of 
the facts that they han::• found, are not open 
to revierv· by the court in the esercjse of 
its supervisorJ" por.0er::-; escepl. on lhe 
principles 1 tii d dorv·n in Ecl1-1ards v. Ba.i rs /:or,· 
[1956] A.G. 14, 36; and Lo al lor-1 cross
examination presenf;..s !.he court: ,,,i l:h R 

temptation, not alrvf.lJ"S easil~1· resistetl, to 
substitute i ls or..-ri vier,' or the f:icl:s for 
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that of the decision-mnkimJ body upon rv~hom 
the exclusive jurisdiction to determine 
facts has been conferred by Parliament." 

Lord Diplock then went on to state that leave to cross 

examjne cleponents should be a]lov-·ed whe11evc'r· IJ1,. jusl.ir·r• of Lli,, 

particular case so requires. 

It is important the Court 1s ftl]ly and accuralely infor·mr,.J 

of the material that was before the decision m.-ildng bodr at the 

time the dec,ision impugned wris made buL a Cour·l~ allo,,in1s cross 

examination must be careful to avoid the Lemptal.ion to step from 

the cons i de r a t i. on o f th a t to e ~; am j_ n at j on o f L lie me t· i L s o f t Ji e 

decision. 

The whole tenor of l.lie affid;,,\·its and s11cJ111t!c;siot1s tiled hy 

the appellant demonstrates tliat sl1e based her case on Llle 

a s s ump t i on th a t e v e r y d j f f e r E' n c c o f v i e h' be 1-_ 1v r:, e' ri h e r s e 1 f n n d L h c 

Commission must. be resolved on Llie basis Lliat. Lhe Commi::;sion "·a:0; 

· .. We feel sure the leanir;,cl Judge m11s L have seen Lhat the r·e 

; feal danger lha L, o nee cross exam j nri ti_ on 1,,ns permit Led, i t 

detailed scrutiny of the merits of Lhe decisjor1. 

order for discovery had led Lo exactly thi=tl siLuA.t ion. 

w_ever, he was under a cluty Lo consider the applical:ion /\rid he 

ciearly did. 

Mr , Sh an k a r d i rec L s o u r a t. Len L i on t o t. li re E· po i n L s L Ii a L he 

feels demonstrate the need for sucl1 examination. 

,·:,/; 
.'~:-:· 

' .fi 
\,ti_'._!_,,, •ti: 

Vi :)~~ 
~t> 
?£",; 
t~.; 
'· 
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The first is the references to the sideways transfer of Mr. 

Prasad in the affidavits of the Di rec tor of Personnel, Tai Lo 

Waradi. In his first affidavit sworn on 31st July 1989 he states 

it was "an administrative decision taken in res1;onse to a req11est 

from the Permanent Secretary of Health ..... " In his affid1-1vit of 

7th November 1989 he states "regarding the question of sideways 

transfer ...... it is a decision taken by the Secretariat rather 

than the Public Service' Commission and as such .i.s 1>1tn"l.Y 

administrative .... " Those statements are suggested to be 

contradictory and to demonstrate ;:,, clu-l.nge in his evidence. We 

disagree. 

Next it is suggested cross examination wgs necessacy Lo 

determine whether Mr. Waradi bad been propE-,r l y cl,, l Pga ted power Lo 

act for the Commission. He dt'posed to his aut,hod Ly Lo Sh'e:-tr Uie 

affidavit and the only passages ir1 the affidav·.i.Ls before the 

, learned Judge suggesting that was inco rTec l are found jn 

paragraph 21 of the appellant's affidavit of 29l li November 1990: 

"21. TH.-1T I further raise l:h1:.' 1ss11e or 
the author i Ly of' the Di rec l.o r of Personnel 
deposing affidavits on L,ehalf of the 
Commission r"11en he is 11 public officer and 
the por11er to promote is ves tee! unJer the 
sec ti on 6 of the Public SE'rTi cP Commission 
Decree 1988 to the Comm.i.ssion nor lias he 
deposed the Commission ht-.1s delegated the 
authority to him to sr.-e/,tf' Lhe said 
affidavils on their behalf. 11 

and similar assertions in her affidrn·i t of 3rd April 1991. 

The deponent answered this paragraph in l1is affidavit of 28 

February 1991: 
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"23. THAT I deny the allegations 
contained in paragraph 21 of the said 
Affidavit, state that the Applicant has only 
soug·ht to raise this issue at this late 
stage and that as a practical matter the 
Director of Personnel is the appropriate 
person to sr.'ear the afficlavi t because he has 
knor.;ledge of' ariu ncces:::; f.o the 1>crso11tt Z 
f i 1 es of a. 11 c i vi 1 s er van ts a. n d I state 
further that the Applicant has accepted the 
previous affidavits sworn by Tai to ffaradi 
without querying their status." 

The suggest ion in para 21 that the Di rec tor Jws not deposed to 

his authority to swear an affidavit is clearl.Y incorrect. The 

reference to bhe power Lo promote is simply part of the challenge 

to his authority to depose on behalf of Llie Commis,don. It does 

not challeng'=" his exercise of sucli a poh1cr nnd neither is .iL 

suggested anywhere in the affida\its of Pi.Llter side Lliat. he 

personally made any of the decisions to promote. 

Finally, the sllggested difference bel.wep,ri c:ornmon user :cind 

departmental appointments wns not rnent.ioned in an,)" of the 

affidavits of the appellant ot· Lhose upon which cross exarninaLion 

was sought. In those clrcumsLances the .leai:ned Judge 1-.·;:is righL 

to refuse leave to cross examine. 

He no doubt also had well in mind the passage .in the 

appellant's affidavit of 2 9 November l 9 9_0 stating her reasons: 

"20. THAT for the aforesaid rew:;ons I 
have sought to esnm.ine the depone11L, the 
Di rec tor of the Personne-1 to ius ti f,· h.i s 
reasons given in his affidavits rvhen the 
facts are quite contrary to Iii s depos J ti on. " 
(emphasis added) 
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The second "ground" deals with the reference by the learned 

Judge in his final judgment to perusing personal files. The 

passages occur on pages 5 and 8 of the judgment. 

-
At page 5 he states: 

"The applicant in her affida.-.it of 3.-1.19.91 
commenced pressing· for oral esa111i1u I.ion of 
the deponents of U1e ::1 ff' i Jit 1·i Ls Mill I.he 
production of personal f i .l es of c> tf i c·ers 
r.-1,ich i,ras replied Lo b,y Paula Ramasim:1 of 
2.5.1991. NJ' orm Rulj11g· dat:ed 25.G.l!J91 I'ul 
an end Lo the request of /:lie c11•1!]_icn11I 
reserving for myself Lhe righl to call for 
and peruse an.I' relevant. person,) r i 1 es if 
the necessarJ" arose for the [Jll rpuse of' I lie 
Judg·men t. " 

He L hen pas s e s on L o re f e r Lo L he a b .s e 11 r · <:' o r h'I' i I: Le ri s 1 , b m .i .s s j o t I s 

by the respondents; Q,_ 
u. 

"No r,ritten submiss.ions r,·ere subm.il:ted by 
the state for my considera Lion. Had theJ
done so, both contrasting facts and la1>
would have certainly ennbled me to gel nl 
the resolutions more speedilJ-. Nevertheless 
its absence has 1.n 110 r,·aJ- a f fee Led JII,i-

findings. I have g'one to the eslenl of 
calling for the personal f'iles from the 
P.S.C. for my orm perus/:1.l. That- is the 
reservation made .in my previous ruling and 
it is a 1 so the request made L1y U1e 
attorney." 

can easily appreciate the concern of Ll1e appellant aL 

the co·r1tent of this unhap1.dly woi-ded passage, it.s true and less 

s in i s t er me an i n g may be d i s c o v e red lJ y re f e r-E:' n<.: e tu 1 It e e a r l .i e r-

ruling. In that, he had considered the request of the appelJcrnt 

for documents, files and 1.·ecor:ds Lhe 

submissions in the case. 
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"Perusing the f i 1 e, I find c1 bundle of 
documents already in the file referring Lo 
various personal files, records and other 
documents . . . . . . . Tlie affidc1vit of the 
applicant dated 29.11. 90 clearly reveals the 
fact that she has had a look Rt the 
documents she iv·cin Ls produced once. . . . . . In 
the affidavit dated 21.2.90 I find an 
annexure 'B' n'hich refers to 4 2 docwnen ts. 
The paragraph 55 of the affidavit further 
reveals the fac;t that they r,.1ere aTnilable 
for inspection at the Civil Registry at the 
time the a f f.i davit 11·as dra h'n up. . . . . . The 
appl leant has deposPcl she tee ls 
insecure to make Lhe hTi l ten submissions 
unless the Court es.<"l.m.ines them. Tlie Court 
r-dl 1 no L have an 11nens.1• feeling· ,,n that 
front. The documen f; s had once come in and 
gone back for the ob,, i ous reasons that the3-
are very important personal files of 
officers. I r,wuld not expect them to be 
stored in the court house indef.i11i lely. 

·Furthermore, the appl j cant hcis CJIIO l er! 
chapter and verse fro111 no ] es::; l han 42 
documents. If the necessity arises, -'IS theJ· 
r,,,ere once produced, J can cal 1 for i I [or lllj' 

inspection and perusal. " 

We consider the last sentence is the reservation re fer red to 

in his later judgment and mal{es it clear t.he clucumenls rcfer-r-cid 

to are. only those al ready produced. 

Mr. Shankar further suggested that, if he looked at tlie 

f,iles:in the privacy of his chambers without counsel present, he 

rieeded to state exac Lly 1-d1ich passages he had cons i.dered. 

i~ ·pla:i,n'ly not correct in relat.lon Lo LhE;se or :iny oLhr,,1~ par-l of 

the documentary evidence he considered or reconsidered 1d1ilsL 

drafting his judgment. 

The point raised in the Lhird "groirnd" JS one thal: 11:ts 

spawned the greatest amount of evidE:>nce. The Pil'f'ellant sought Lo 
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have the Court below consider and evaluate the information about 

the qualifications and relative merits of the successful 

applicants and herself. The learned Judge was wise to avoid 

being drawn into such an analysis. The point being purs1ir,d 

be f o re us by Mr . Sh an k a r i s th a t , i f the a pp e 1 1 an t. was qua l i f i E7 d 

for the post in the Police Department and Hrs. Buinlmasj 1,as not, 

the Commission was bound'to appoint the appellant. 

That the appellant. ve}iem~'nLly believed she 1,·as no!. only 

qualified for a-ppointment. but also 1 lie best cE\r1dicLlLe, :is all too 

apparent from her whole casp. 

Bu i n i mas i i s not qua l i f j e cl i s c" r1 11 n l l y a pp n re 11 L h'e wilJ return 

to the second matter when consjcJering the lasL "ground" buL, for-

"ground" three, we neeJ solely df-'ial wi.Lb UH' ,,,.;sertjo11 thaL, i.l' 

there is only one appli.cant t, hE> nece.s.s::1 ry 

requirements in terms of quaJi('ication uJldet:' t:he regulations or 

other stated require111enl~sJ Lhe Commission .is hound Lo apprJint. 

Nowhere have we been sh01<r1 a IH'o,·i.sion oC I he lah· Lo s11pport 

such a right and, indeed, we 1>·ould be sLar1 led l1ad Lbe a1:1J:H-:'lla11I 

· able to do so. 

·--rules and procedures J_fl sec>k i ng and considtit·i.ng 

applications for vacancies. I u so do i n g Uw y m II s L e \ n 1 u a Le 

of all aspects lhe cand ida l:es' abili.ties, 

q1.1alifications and attitudes; Having done so, Lhey Are lel'L with 

a discretion to decide the suitability of the cancljdate ror· the 

post under consideration. That discretion 11111st include the righL 

to decide, if based on propc•r grounds, Lhn!·, d()Spife ft1lfil1 ing 

78 
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all the stated qualifications, Lhe candidate may sti 11 no L be 

suitable. There may be many reasons why a particular person 

should not be appointed despite suitable <:1.tialifications on paper 

and there is no right of aut.omal:..i.c appointment in the evenf Llio.t 

no other qualified person applies. 

The fourth "ground" suggests a failure to follow proper 

procedures and/or 1 ack of bona f ides hy the Cornrrd s s i. on. Four 

specific matters are raised but it ls necessary first Lo con;-:;i.der 

the broader aspect. It 1s tindoubLedly a fundrnnental princil'le 

that powers g iv en by 1 aw rn u s t b c, e .,; e r c i. s e d n,~ as on ab l y , o u g o o d 

grounds and in good fai.Lh. A]lcgal.ions of bad faith ot' lnck of 

good faith seem more and more frequently to pepper- application:.; 

for judicial review. 

more than a suggestion the tribunal has acted on improper grounds 

or unreasonably. Absence of good fni 1.li sugge:-; Ls mo cc. TL 

implies actual dishonesty by the authority whose decision is 

being challenged. 

This case is, as has been sLn.Led alceaJy, lirouglit. by Lhe 
.. 

appellant as the result. of a very deep feC:'.ling of injustice. Her 

a f f id av i ~ s quo t e cl et a i 1 s o f L h P s e r v j c e t· e c o r cL: o f her :~ c.' l r and 

the other applicants. 

:,' hers e 1 f the be s t can cl i c1 a Le ,, n cl c e r t a i n 1 ;; m 11 c li h P ! L e 1 · '-1 u n. 1 i r L· d 

t. ha n the others . A 1 mo s t e v e r ;y a q; u rn en L r ;:d s e J , e v e r y fa c l c· i l c,~ d 

and every a11egation made sl:tt'I..:;; fr·om Lite sul1j,,,c:Live v.iv1v l.11:tl 

she is the best person and, therefore, any!l1ing donP. tlrnt ·is not 

founded on that concept must necessar·il;;· be 1,-rong. v 1 e 1-.: c c1 r r- o 111 
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such a standpoint it is easy to perceive injustice and lack of 

good faith. However, we do not feel there is anythj ng u1 the 

papers that should have persuaded the learned Judge that the PSC 

or its individual officers acted without good faitl1. The burden 

of showing such an allegatiori lay squarely in Lhe appellant and 

she has fall en far shor.t. We shall, therefore, conf inc our 

consideration of this ground to the question of 1-1he Lher tl1E:'L'e was 

a failure to follow the proper J.->rocedures a11d/or whether Lhe 

Commission acted unreasonably. As before, we must stress that, 

if the procedures are properly followed and the manner tlie 

Commission exercised its disc re Lion is not 11nr·easo11able, ,,e 

cannot ana wj 11 not pass on lo co11sider the fac Ls and ar·gumenLs 

on which the appellant. bases mos L of her co11 Lent iuns. To do so 

would be to step we 11 o u ts id e L he scope o f j wJ i c i .:-d rev i e w . 

• ·The first compla.i.nL Lil Lhe rourL!1 "gr·u11n,l" r·elal·.e,.c·, Ln Llie 

sideways transfer of Hr. Pra:.;ad from his admi11.istrative offi.ce1· 

position in Miueral Reso11rces Lo Lhe si1niLt1· 110:-d ill Lbe Mini:-;lr,y 

of Health. In her affidavit of 15 Nay 1989, lhe Hppellant sf.al.es 

one ground for seeking judicial r·e,:iew is Lhat Lhe effect of 

sideways transfer to vacancy r;o. 1105/88 iva:;;; "lilocld ng rny cliance 

of promotion". 

The Director of Resources L'eplied 111 his RffidaviL Lhal 

"the s i dei,·ays Lr ans fer of {:.he Second 
Respondent rv·as an aclministratiFe decision 
taken 1.11 response to a reques l. from the 
Perman en{; Sec re tc1ry of Hea 1 Lh for cl 

substantin,, posL holder h'ith especience 1dw 
1-1ould be able to co-ordinate the Lra in.ing· 
requirements o[ tl1e Ninistry of Hea.lt:h, the 
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vacancy having arisen as the result of the 
resignation of the officer in the positiorl 
rd th effect from the 29th day of Narch 1989, 
and it was considered that the AJ,Jll i cant 
having recently completed her Diploma in 
Health Administration required on Lhe job . ,, 
experience; 

In the further affidavi;L he added, as quoted already (p.15), 

that the transfer was a decision taken by the Secretariat and was 

purely administrative in characLer·. 

There is no magic in the description of the decision being 

administrative in character. The at temp L 1. n many cases to 

distinguiah between administrative and judicial decisions and ir1 

some way to exclude the former, i.s a mlsunder·sL1.ndi11g of jucl:icial 

review. Many administrative acts require ll1e exercise of a 

discretion and may therefore be subject to the same requ.it'emenLs 

as more obviously judicial decisions. We feel Uie Director uses 

the wor.d administrative simply to describe the type, of pcocedure 

n e c e s s a r y and no t to s u g g e s t a cJ i. r f e n~ n L Ii as i s f o r L Ji e e :-: (: r c i s e 

· of discretion. It is clear from the passage se L out abo,·r, Ll1al. 

· :t.he ex·ercise of the discretion 1.;as based on a considera.L i 011 of 

matters. 

However, if, as the appellant contends, 1.he procedu[·e itself 

, -.r 

wrong, the declsjons may be nullif.iecl as a res1ilL. Mr. 

his submissions suggests the appe1l.anL was enLiLJed to 

expect she would receive "a fair play in action" by the Public 

Commission, that the " c r i. L e r j o n d i r· e c I: .i. v e s laid clow11 rot· 

promotion" would be fol 1.owecl and Lhat t:he romrnlss:i.on would 
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"consider applications on the merits in accordance with the 

criterion directives and or regulations". 

The complaint of procedural fnllure and unrensonRhleness 1s 

based by him on two grounds, namely, that the Commission itsel·f 

issued guidelines in its circulars and failed either to follow 

them or the Regulations and tha.t the po1vers of Lhe Comm j ss ion had 

not been properly delegat,ed to the:~ officer·s mal< ing the decision. 

These two considerations apply to all four a,-q>8cts of "gr·ound" 

four and ttey can be dealt with together, 

The procedures .L [-, j_ s all cg eel hnrl not. been fD l 101,·ed, :tppc-n r· 

in the Public Service CLrcul ar con l.aiu i ng I.he ·\'acancy no L j ces and 

in a circulated paper headed "The Appoi11l.1n,·11L and PrnrnoLion 

Process" and dated August 1988. 

The particul;:,,r points are: 

1 . that t he v a c an c y n o Li c e u 11 ,k, r L h e I I c" a cl i n g Qi ta l i f i , · n I 1 o r 1 

• stated,'. . "Qua 1 i f i cat i on re q u j t' e d f o r a p 1' u j n t m C:' n L as F, :•; e c t 1 1-. i \' e 

at least three yenrs' service as an E~:ecutive Officer 

ec1uivalent. " 

It is contended Hrs. Buinimasj_ }uu1 nol served a,:; Execul Ive 

for the required th~ee years. It 1 s necc:'ssary to 

t-onsider the status of require men ts specified in Lhe vacaricy 

notice. In general terms o.dminisLratjve c-irc-nlars do not. have 

s ta tu tor y for c. e and are no L e n f o r c ea b l e h y j u d i c i n.J rev i e 1v . 

However, the Courts liave frequent1;i- held th:1l 1 lie pub] ic are 
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entitled to expect an authority to follow guidelines it lays down 

itself in published circulars. We would agree with tha L 

principle but the question still arises how far is the authority 

bound? How far, having followed the req11irements of a circuJar, 

is its decision made nugatory by a failure to observe one minor 

aspect? 

It would be unrealistic to attempt lo " enior.-c:e every deLail 

of such circulars. The Court will look al U1e documenL nnd 

c o n s i cl er w he the r the author i t Ji 1 l/l s f o 11 o 1v e d l I I P pr i n c i. 1' 1 f-' s s e t 

out. If it has failed in any particular a.spect, it 1vill only 

decision to appoint her was made on a proper consideration of Ll1e 

material, we should noL interfere. 

The Director of Personnel explains that: 

"tlie Thi rel ResponclenL 1>·a.s consiclerecl 
bet ter-sui tecl fo1· lu.•1· posl in Urn l apart 
from her persona] qual i (: .i es and 
qualifications, paragraph 11 (3) of the 
Pub.lie Service Commission Regulnticns 1987 
( hereinafter the "Regula ti ans") pro 1· i Jed 
lha t the Commi ssi u11 "slu1 7 .I eu:::;u /'e I hat, so 
far as possible, eac/1 le\'e] uf e.<1cl1 

Department in U/(:' PuLilic Sen ice s!J::11.1 
comprise of not less than f'if't.r perr:eJJl of 
.i ncligenous F.i j in 11:--: a 11<! Ro Luman::::" 1 /:here 
being only one ADOJ pos.il.ion .in the Police 
Departmenl:, aud llwl f:l1e Applic21nl 's 
seniori t.1· in f;erms of' J-en rs of ser1·j c0 h'as 
no longer ;.1 relei-tud [,:-!(;/;oc under p:,r::igraph 
11 ( 1) of the Re.§{ul a Lions .'Is h'.'lS (. lie case 
under the Public Ser1·ice (Const.i.f:11!:.i.011) 
Reg·tdations issued under t.he Public Service 
Act Cap. 74 and tha f; the Thi rd Res11onden L 
has the requisiLe lliree years esperi<?nce as 
an ExecuLiFe Officer ha1·i11g· been nrpoinled 
on Lhe 29th dny of OcLolH:>1· 1985. " 



The reference to her experience as an Executive Officer is 

disputed based on the appellant's analysis of the contents of 

Hrs. Buinirnasi' s personal file. It is clear the Commission 

considered she had the necessary experience. We do not feel we 

can or should enter into such an analysis of the detail of the 

decision. It is clear the Commission did follow the correct 

procedures and we will not interfere with the exercise of their 

discretion on the basis of a single disputed Aspect. 

Simildrly in relation to ~Ir. "Wag_H\·ak:-1Log,1 it is sLatecl by 

the Director that the Commission: 

"iv·as of opinion Lliat he 101.s [,ps[ <'ible (o 

occupy the posit i 011 anrl U1a L l l J-u.1d la ken 
in lo a cc o u n t t: he a pp 1 i c ,'1 t .i on c, .f f-. he 
applicant and dec.i dcd UJ.i S Orr j cer fl'[ZS mo re 
es.per i enced and have seLTed in AD0:7 ,:ind A D02 
posts". 

2. The August 1988 paper defined seniority as being Uw length 

. co~tinuous permanent service and 1 1n a specimen applicntion 

an example of how to pr·or:eed, Lhere j s a re,.1u i r-e111en ~- t.o 

~bplicants in order of seniority . 

. The appellanL rightly contends she has considerab] y more 

seniority than Mrs. Buini.masj_, She t a k es .i s sue 1vi t Ji the 

statement by the Director in his Lin,! affidavit Lhal "the 

applicants seniority in terms of years or ser·vice was nu lc.J11gr,r 

a relevant factor under pan1.graph 11 ( 1) of !.he Regulations". 

That assertion was accepted by the learned Judge. 
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Regulation 11(1) states:-

"In considering the el ig ibil i ty and merit 
rating of officers for promotion, the 
Commission shall t8ke into account: any 
relevant person's experience, educnlional 
qualification, ability, personal qualities, 
together with the relative efficienc:y of 
such officers". 

We find no substance in her complaint on Lhis aspect. The 

August 1988 circular clearly defines seniority in order to enable 

a listing 9n that basis. Nowhere does it s Late tha L .1 s a ground 

for selection and the Director is correct in saying RegulaUon 11 

does no L make it a 1·equ ire men I.. 

"relevant it is surprising and 1,·e cannot accepl l.lwL seJ1iori Ly is 

irrelevant to the decision as a whole. It must be a factor that 

may bear on experience and effjc.iency. 

3. Regulation 11(3) sl~ates "Not.wiLhsta11d.ing Ll1e s11bregulat..ions 

11(1) and (2) of this Regulati.crn, the Commis,:.;jon shall c:nsqre 

that, so far as possible, each level at each DepartmenL 1.n the 

Public Service shall comprise not 1ess than fj fty vercent of 

indigenous Fijians and Rotumans". 

That was cited as the basis for appointing Mrs. Buinirnasi to 

the Police Department. The appellant suggesl.s it applies 110t t.o 

each department bul to each level in the case of common 11ser 

posts. Thus, the Commissi.on mus!. sl.ri.ve Lo main!aln al. le:-isL 

fifty percent of Fijians and Rotumans, in Lliis case, al AD03 

level throughout the Public Ser-vice as a whole. 
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We feel such an .interpretation flles in the face of lhe 

plain words that it must be at "each level of each department". 

Passing finally to the matter of delegation of powers, the 

appellant complains that the affidavits of the Di rec to1· of 

Personnel do not produce the record of the proceedings of Lhe 

Commission. In the i-· r i t ten s u b mi s s i on t. 1·1 e ma t t e 1 · i s p u t L h i s 

way: 

"The Jud g· e r11 as 11' r on g i n s a :r .i n g "PS C' " ma rJ P 

1 decision. The Public SeTvice Comwission nol: 
put fori,;ard papers or r(:cords tu shor, .i L 
made decision. The npp:iren{ inferenc,, Lo he' 
drarv11 from Lhe nfficl,:11·il;s of Taf t;o h'nr:1cU 
and Paulc:1 R[lfnn.sio1:i is Uuif l h<'.'-';e ()[fic·er 
r.'ere mt1k.ing· U1e decisions 1 but the nec,.,.,,.·s:11-y 
porv·er to Jo so r,·as 111){. deleg,<ited lo t-liem 
because it 1,·as no/. 1•11lJ].is!1,,tf. It .is 
submitted Lhat. '-]llest:.ion of promol.inu must as 
c1 ma t: t er o f 1 a r,· be de c .i de d by Pu h 1 i c Se n · i c e 
Comm.i ss ion i t:se.l f and .it could 110 t de Z eg·,c1 t E' 

those powers Lo its ofr.icPrs." 

We can deal with the ma Lt.er very .shorU y. 

~draw th~ inference referred to. No,,, he re .u1 t. he l' ape r- s , w i LI 1 I he 

sing.le exception of Hr. Prasad, t:-: t.hecP any!.hj11:,; to suggesl !.lie 

.; , ':: Commiss i~n itself <lid not m;:i,ke I.he cl ec i :.,; ion. 
•,"' 

The powers of the PSC are p, .. esc:rjbed by ,-:ec! in11 fi( 1) of I.It,.~ 
.':'' .',: ' ' ,, ' 

_ ... ::.,:-fir~}.:~ Sei-vice Commission Decree 1988 as Lhe f>OI\"(:[' to mal.::e 
, ... >>·: ... ,• '·,. ~ . ), .. 
,);:appointments to puulic offices and Lo remO\" :ind e:-;r'rc1se 

dis Ci p 1 in a r y CO n tr O 1 0 Ver :-; u Ch O r r i CE' r· s . 

·demonstrated any provision re(1u.i1·.ir1g t11e Commi:--;:-don jtse.lf Lo 

make transfers rather Lhan !lie :,,·c1·el;-1rial. ,,,. if:.; orfice1·:~. 
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The appeal is dismissed. In all the circ11mstances we see no 

reason why the responJen ts to the appeal slio 11 ld be deprived of 

their costs, and we order accordingly. 

Before leaving this case, we feel vH~ shn11ld add a furLher 

comment. 

In a world of burgeoning bureacracy and use of 

administr1tive powers by an increasing number of official bodies, 

judicial review is an essential means of rPdn•!',S, 

procedures are designed for a rclativt:!l:i· sl.n:i.ighl:.fon,nn.l and 

prompt determination of Lhe case. We s e e a ri u II f o r t u n :-t L c and 

growing tendency by litiganls Loth Lo :-;eek j11dicia] re\·.i('>'-' 1.11 

cases more suited to Ji fferen t proceeclj ngs arid remedies ,qnrJ to 

submi L ever more prolix documents for the Court. to consider. 

This _is, a 11 too fr e <.J. u en t 1 y ma t ch e d by an a pp are 11 I~ um, i 11 l 11 g n es s 

of the Court to Lake firm conL1·ol of p1·ocecding:c; parl.jc11L11·]y al. 

stages. Far from llmit.i.ng Lite documen Lal ju ti, Ll1c 

Courts also too oft.en order access to Jocumenl :a; thaL sl1011ld 11ot 

be disclosed. 

In this case, a more c;:u·eful appen.Ls:,l l;y Llie J11dgc! and 

the pa]!ers sul,mil.Led, Lhe r'enwdj,•:-; sought and Llic 

:i.rne .··b;ir1g .ta.ken Lo reach Lhe hearing would liave bene r j L L(·:d 

everyone involve<l. 

irrelevant and some, frankly, shou]d never ha\'e l;een the s11lijecL 



rf12L . 

' 
29 

of disclosLlre. Even at the stage leave wa.s granted, so11Hc of the 

orders sought were not possible. By the time the case reached 

the actuaJ. bearing two and halr year·s later all the orders \,ere 

impossible to implement. Now, anotber ~1 ear further on, the 

appeal proceedings can fairly be descriu(~d as v irtua] l y 

irrelevant to the origin~1l intention. 

Mr·. Jt1:,,Licc Hicl1af:•l H. HeJsh1.1111 
President Fi.ii Court of Appeal 

Si r· Pf t er Qt1 i 11 i. :u11 
Justice of Appeal 

Mr. Justice Gordon Ward 
Just i. cc of J\ppc_nl 


