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LAUTOKA_RURAL_LOCAL AUTHORITY | RESPONDENTS
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Mr. A. K. Narayan for the Appellants ;
Mr. Anu Patel for the 1st Respondent i
Mr. Moses Gago for the 2nd Respondent £
i
Date of learing

Date of Delivery of Judgment

23rd Augudty H499)
26th November, 1993
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T
JUDGMENT QI THE COURT )

mber 1986 the appellants commenced an action

= , . 3 :
n negligence against the Housing Aulhority and

|
Authorily of “certainiland, namely lot

b4 '

PR Co Co ¢ .
DP:5558, one of the lots in «a subdivision gndcrtuken by it.

F)

Sy 4
~houge’ on the lol and obtained prior approval [rom
the “appropriate aluthority, the Rural Authority, to do so. They

¥

employed Messrs Maheed Razaak & Associates, whq call Lhemsolves

%

"latest Designer of Modern Homes...." Lo add sc¢cond slory Lo

it, and again obtained approval. Howcever, as the building work

i
. . , ‘ i
went upwatds, 1t was noticed (hat it cawme perilously close Lo

some high tension power lines carcrecying 33000 Ivolts, and work

i
¥
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stopped. The power linecs ran along a 30 llnk rescerve  or

easement across the plaintiff’s land. Their hou se hacd been built
p

wholly or partly on the reserve or eascment and underneath the

power lines. Being unable to rid themselves of the land, or

s A

rather"the lease, they sued the two authorltlcs, whom they

‘ip)

alleged were responsible for this predicament.

3

B

The particulars of negligence alleged 1n respect of  Lhe

&‘

Housing Authority were (i) that it had nét informed the

appellants df the existence of the resecrve Lf[ ecting this Iot

(ii1) that it 'gave the plaintifls a set of plans which did not

show the reserve (iii) that it did not check oﬂ

inquire whether
. k
the plans were correct (iv) that it knew or ought to have known

i

that the pfaintiffs’ building was being built on;ﬁ?reservc and it

failed to 1nform them (v) that it encouraged and as sted them to

!
The statement of claim dfq th allege that
kqey of the exislence of the reéerve or when it
nor when or by what means %tiuught‘to have
&
existence. We suppose ié is therefore
’deiéﬁtngt the Authority did not dcn?éthgt it knew or

- i

it.ought to have known about it. The evidence would scem to

t'clear that it was aware of the reserve as early as L9SI,

j, 5 The négligehce alleged on the part of the Rural Authority,

S 73 e

which was the authority charged with the respons sibility of giving

S

&

qu estion, was (1)

s

approval to any developments on the land in

that it was negl

—

gent in approving Lhe bujldlng plans (i1) Lhat

SiarnnaE #«;z;gf»;d :.T;;_}r.

|
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it knew or ought to have known that the proﬁosed building was

%
not to*have approved the

1.
inspection of the anhL]UCthn of the

situated on a reserve, and hence ought

plans (1i1i1) that from its

building it knew or ought to have known that fke building was on
nts.
that'someone from the Rural Authority visited the

a reserve but failed to inform the appella The evidence was

site on 4th

work had commenccd and when the

building area had already been marked out (fec01d p.64). The
i
plaintiffs did not abseLL how or when the Ru1al Aulhority knew or

i

September 1984 after the bﬁilding

ought to have known that there was a reserve on'eusement and that

the building was sited on il, so we suppos that it, in its

.

T (“ [

defence, did not deal with this either.

i
e i
. - R ;

o

It can be noted that, naturally enough, th% appellants did

P
not deny, that Lhey knew of the presence of thé'powey Lines: the
. ‘.“\w \,«..q 'f-» " ‘ « ":x . N , &

saw them on his initial 1nspect1on of the land.

13

'f‘ughf,they were ordinary power llne Although they

meaning that they comprisgd;uncovered wire,
fiAS
be insulated, presumably by the Iousing
Ok . .

was Lhat he approéched. the Housing

"so that I could put the roofl", but
i
the high voltage Lhéy could not be

till he had found out;aL a later stage

S
he’ "1 high tension lines Lthat he wenl to the
ﬁ'ﬂ'fﬁogsing Au;hQrity to seek their insulation. {This was in July

»

i985 (recprd p.67).

\\2,




The Housing Authority in 1its defence £c1a1mcd that the

plaintiffs’ problem arose wholly as a result of their own

negligence (i) because a site plan which it cle imed was supplied

R R =

to the appellants, clearly showed the easement‘rcserve, and (11i)
N f
building under the high tension lines.

o

?
i
i
$
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The Judge dismissed the action of the appellants.
!
:i

.

The following sequence of evenls may beéhelpful; the page

references in the record and supplementary recoid, comprising.343
. g .
pages, plus 15 plans, are nol always given; we believe that we

have corre ctly made references. There are CWOgrpcord books;. the
M E ]
econd we refer to as sup. record. F
R o ':.'-"

R4

The appellants made their first inquiry'fﬁom the Housing

Authority 'in July 1980. In December 1980 the Le was @ survey of

: sion showing the
%
easement was lodged by the IInus:nﬂ Authority for
‘ ®
tion on 18th March 198). 1t can be notéd that it was not

‘area for

subdivision, and a plan of subdi

. . :
until 15th March 1985 (last plan in sup. record). |
i

the July 1980 inquiry was trcatéd by the Illousing
' :. ft

. , (

LN appll cation to il of some »o;ttby the appellants

n0L¢awa1 but by letter dated 30th Iuly L1981 it offered

‘

al sub—leabe over lot 17 subject Lo conditionsg and required the

appellants to confirm the "purchase”". The depbqi(ed plan number

.

S

is written in ink in the otherwisc completely Lyp fetter; il is

,‘lf
clear that this number was added later (sup record pp. 8, 194),

sy PRI R AR
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but, of course, the plan showing the easementfhad, by this time

&

been lodged for registration. One of the conditions that would

i

form part of the lease when executed was that ‘the appellants be

%
%

¥ . . .
required to erect a dwelling_house and complete it within two

[y E!

%
years of the commencement of the sub-lease, plans and

A

iy R

specifications of which were to have thes consent of ‘the

appropriate local authoritics. The sub—leaée was eventually

i

executed on 25th April 1985 and was for a termiof 92 years and 3

¥
z

months comméﬁcing on BOtﬁ.July 1981.

-

«

i
&
?:4
K]

The first appellant was given a site plan by an officer of

s

| the Housing Authority, which he gave to Mr Rd?&ak (sup. record
CoE .

p.186). {t*did not show any easement. It apéeérg that plans for
the erection of the house were approved by tﬁ% gqfai Authority.
The evidence is that the original plans weré abproved by the
ﬂ_Rufd} Adtﬂority on 20th March 1984, and build;%gfwork commenced

# 13

h”A@gust 1984, The site was inspected byéan officer of the
Authority on 4th September 1984. The Houéing Authority had

%

‘he side on 29th August 1984 and p;épared 4 progress

‘

to enable

had been granted

The appellantsf

. i
t
%

he Jand and erect

'ff,thégbuifd

A i ,
of proposed alterations and additions to the house, ‘which related

i

530

[o—-

to an ‘upper story, was made (o the Rura Authority, and

certification of approval of Mr Razaak's plans for such additions

N v

¥

was dated 28th January 1985; they may have been approved on 16th

i SN N o= I8

\\S




January - it does not matter. On 14th

Authority approved a loan to

not registered until

15th March 1985, the DP
on the documents.
S, = 0f.25th April 1985 the sub-lcase [rom th
= ta th;pﬂaintiffs was exetuted, and on 28th

March

¥
the appellants;

April 1985

1985 the llousing
and

although it

appears from the documents that the plan of such sub-division was

\t

1ot number appeuars

e Housing Authority

a mortgage

of that lease to the Housing Authority was executed.

<

Ea

b

W

By July 1985 it was rcalised that thére was a problem
relating to the power lines, and work stopped. The roof, if
; constructed, would have come within about 4@qr S feet of the
E 1 : :
j power lines. The first appellant went to the Hdu ving Aulhority;
|
: - Lo
he wanted the lines to be insulated. He wxs*tmid that nothing
could be done, he was still not informed of aQy Feserve He was
A . H s
. ‘ ‘V 1 .( "1 ’ . . "?_"L
5o ”Eold bo see thc Fijl Electricity Authority. 'Heﬂdid so. le was
(to the Housing Authofity (Sup.;record p.236).  So
he wrote to the Housing Autﬁbrity as follows:-
’ &
Szr l o
i {
oT - 17 DPA5S55S . ]
h to complain about FEA's mdzn power
Lcarrying 33000 volts ¢€ros blH“ the
above -mentioned Lol Jjust ove;he&d“ As T
1aVe a[ready started the second btagc ol my
e and do estimate that goncc il
ireaches the roofl height, not much clearance
will be leflt. Delinitely, (his I reckon

‘would be extremely dangerous.

I did speak to the FEA's District S
who referre

d me to you.
I do hope you would take positive
curtail the oncoming problems.”

%pefijor
&

steps to

e AR S G

o
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Samieesna

It is clear that he was aware of the DP lot ﬁumber. On 8th or

4
i

&

18th August 1985 an officer within the Housin; Authority asked

its surveyor to confirm "if the building iszbeing erccted (7

 const}u9ted) within the power reserve!" The fﬁrst appellant did

.. not receive any reply to his letter. i
. , h %
i

On 18th July 1985 the [irst appellant had made some kind of

]

' . 4
inquiry to’ ‘the Rural Adthority, probably seeking consent to

bk

occupy theiground floor; by letter dated Gth August 1985 he.was
v -

i
i

given temporary permission and was required tolcomplete the first

il

floor "as per approved plan" and to cbtainl@

.

"Certificate of

-~ vt

¥ "v

inspection and permission Lo occupy once ‘the cntire work is
. - ! s ,%.? . -' \

completed ..." (sup record p.235). It will be rdinembered that Mr

& M

L
Razaakﬂ; plans for this story had been appr?Veg by the Rural

%ﬁd"t§ ﬁack in January 1985.

)
|{ ‘
®

b

fbpellant wrote to the Electrfbity Authority on

i o .

86. lle received a reply dated 23th July 1986
_:-' - l:j . ". f( ., -
qppﬁﬂof the letter in evidence (%up. record p.24Q)

ftricity Authorily

e .

¢ R ! D i
the reserve or easement. He says=tthat this was the

¥

%
”Ii‘:.r

g

me ﬁe;éame‘to know of the registered easement.

: i : : i
gIhévéppe}Iants commenced the proceedingsion [9th September

\1




B .
The appellants’ house has never been completed; the [irst
{
&
floor is virtually a shell with no roofyj the appellants complain

3

of water penetration to the ground [loor andiother matters.

i

e

N =

Whilst the proposed plans of subdivisioniprepared by or for

X

the Housing Authority in 1978 show no easemeat, those that were

#
submitted by it for registration in 1981 do. As mentioned

earlier it appears they were registered in Ma}ch 1985, There is
§
no evidence that before "August 1985 anyone ever consulted them.

. ; “3:
Of course the Housing Authority must be deemed to have, had

knowledge of the existence of the easement shown on its own
i

B

plans at least from March 1981, probably Dedember 1980. There
c

does not seem to be any evidence Lhat the‘RuraJ Authority was

LTy
pmaterial time, or,

i
A

aware of the existence of the easement at any

r

v
v

i ‘;‘
if it was, when it became aware. The Subdivision of Land Act Cap

b
¥

1z

140, seems to require any person who wishes! to subdivide land

£
:
) R , . ; s *
such as this to make an application for approyal to the Director
, : £
of Town and Country Planning; such an application must be
¥

accompanied by a proposed plan or diagram (ss. 4, 5). Section 5
&

k3

requires various matters to be shown on the plan documents, and

these do not include easements. However, the regulations made

B r ' \
under that Act require various additional matters to be shown,
. i

i

which include (reg. S5(h)):-

D TS

(h) the position of all existing orjproposed
easements correctly labelled;

D I )

\N\&
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The Act also requires a copy ol the application and of (he plan

‘Lhority, huere Lhe

g e

. documents to be sent to the relevant local a

Rural Authorily (s.06). )

i
r
!
{
5
1

b .
There is no evidence belore the Court o show that this
i
requirement was obsevved, or, il it was,

whatl the proposced plan

®
%

is that it was the
!
scheme plan, i.e. the one prepared in 1978 and nol showing Lhe

M X
showed . Indeed the evidence {(roecord p.0o9)

casement, ‘that was submitied by he Housing%ﬁuthurity to the

4
: Divrector of Town and Country Dlanning lor fpproval., P he
. forwarded any plan to the Rural Authorcely. LU would have boon
iy ,1
LN \ ; . ] .
S that one. But then therce is no vvidence Chat thy eascment ol Che
i . 4

i ) .. , . , . v . .
ﬁ Electricity Authority for itls power Dines wd then dn o oststonee

\
; C e
S - Bty
i

or was proposed. As @ resulC ool bl this £hcycfsm1m no uevidencer
4

.
pw}pf“whefheT*Lhé“Rprul Authovity knew (or oughty 1o have known) of

the easement later shown on the 1931 plan,

Orsoas o owe car bier

B

¥

whenit became aware.

L Incthose circumstances we do nol thiak it

vwould Do o o proper

2
erence for this Court (o draw that ‘the Rural Avthority was, at
R EENEN " " L " g
any relevant time, awarc of (he exaistence of Che eascment. This

is 8o even though the Rural Aulhority [iled and gave ne evideace,

s

1t is probably open (or the Court to draw anyinforence that gt
. :

was in possession of the oviginal subdivision plan, but Uhis

cwe s have-said, did nolt show any casement.

i

T SRR SN

The Public Health aAct Coap VEE, and (he

pogulalions made

=

under 1ty deal with the actual crection ol bu;

L, iHulde”y

SR e pe T



toosystems jcartying up to a voiltage of 660 volls,

'
SRNCEINEN

i s b e S

1o

their height. An application for approval crect o buitbding

—
o~ o
i

has to be made to the local autharity, plans

buiLted. apprayad

obtained and so on. rart VIET = Buildings, ol Uhe Publbic fhealih

;

Regulations deals with this. The Public ',lj—le.:ulLIw (hud bding)
. :

Regulations also deal wilh the o bhuildings.

including building height restrictions. However. neither Uhe Aot

§
g

nor the regulations actually Louch upon Lhe pr;?bﬁr..'m hoere. w0 Loy
i

as we have been able (o ascertaln. (‘m.:Lc.}l' relied upen by

——

counsel Tor the Rural Authority (the local authority) o cwcipy

4

Liability.

s S
.

The Electricity Acl Cap 120, wodoer win (:;h Ll il
P
Authorily is setup, deals, among olher things, wilh heitghts ol

A

'(/"1.")
buildings. Regulation 27 of the vevolatlion:s m\u:.f'u e Dhaet A

E:

, [
~.provides: ' 3 o
E ’ M27-(1) The winimum  conduclor clearances .
" from  ground. Duiidirigs el structures
 required for the Justallation ol overhead
L : supply lines at any poinlt on o span al
o temperature of 122 0. in s a0 {;-:‘ sl 1.
except with the wrilltea consond { ol the
Authority, be not lcess Chan Che distances
set out in the table belowi=" } l
- #
“The table gives [igures [or various situal fong both io o relation

and then rom

661 up to 11000 volls. As Lo rools U provides 900 and 1301
respectively.. 1t procecds: -

3

"For voltages over 17,000 there shall  be
such clearance as Lire Aulhority may
require.” '

i

ARO
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hetdiﬁg:— S

i,

1

v . ;’ ~ G
It will be remembered that the lines running across  the

appellants’ property and over their house afe uninsulated and
carry 33000 volts. The word "conductor" is‘hot defined in (he

Act or the regulation

S, but "supply line" il is delined in

s.2 of the Act as:-

g

""supply line?V e s a condugtor ar
conductors or otle romeans ol crﬁ] veving.,
transmitting or distributing @ cenoren.

together with anv cay gL ocoating. covering.
tube pipe, Jinsuilator or posi ¢ §c lesing.
Surroundj U;E] O suppocrting the ’.z/ng Or ANy
part thercof. or anyv o huilding
connected  Lherewich f(or  (he pupose  of
transforming, conveying, transmilg ing  or ‘
distribuling cnerg; %

o 1

or ;?1)/7 rralas

No point has been ahun Lhat (he

A

would not apply he - We think it can be <1‘mulﬂcﬂ that @t distance

Ss. than ISft applics in (his case g Rew. 33 hat the

S "Building alilerai T
o ineés Jaccessible”

HoU Lo make v

 ]) prov1dcu:—

5 "J 3(]) [[ at any tine atter (he cre
an - oye;hcnd supply  1ine helongingt
CAuthority or a licensed supplicr. afy
CLproposes (o ore o opew butlding
lstr uctu: e. whelher permanent or LdGiporary,
or lo*nmake any  permanent o emporary
d(ldl tion or alteration cooachuilding or
;:t;uctuf he st 0, (0 (he new /'3‘1.'/</1‘nﬁ.
struc ture a’iition or alteration Ehatl or
may be Iiab [e o render (he overpe 0%1 supply
liue accessib/e to any person withour tlie
mtemUse of-a ladder or oot her special . j_?/ Fance,
give notice in wri rng ool his o dncehtion to
commence  the work (o the Autho ity or
Licensed supplicr and shall not eommence
work on the bujldiy o ostructure, addition or
alteration unti] ¢ he Sutharicy orggliconsed
Supplier has certificd in writ ing j:;_,(h.‘r( the
overhead s upply  fine will ot hé  or  be

tfon of
e (he
persorn
roolier

provision [hif nnimum dislances

R\
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liable to hecome 50 acceessible ojlhed during
0M@ or alter the execution ol the work.
143 »
That provision would not, we believe, obvial Lhe necessity of
also obtaining local aythority approval. Vit et e 3

responsible for giving the reqguived notice A cise where  Uhe

erson who proposes Lo make the buitlding alteral ion has no fewal
s d

interest in, the land, and the foonl uuthoriL% hnm roguired the
owner, here Housing Authority. to approve the wWoel, Tike Jesting

i .

Pilate, we do not stay [or an answer.

.
£
' 2
What appeatrs to be ol wore drreet refovancg s the pecen ey
s iR cation to be, drawn From Che degistation thatipoersons are nol
AT e : |
cprohibited from building below high Llensiofn’ Lines.  whether

hdfrVihg’ppg;o 15000 voltls or more. There is u@lhﬁng'Lhu( Wi

i

.""'"" . o , . ) " ': - ‘¥’
con Lhc,l¢glslutxun which might requirk Che Tlectroeit:

fﬁygﬁo obtain any kind ol coascwent Lhat

ralines across any proporty carrying

to. what. extent .49 of (he Land Troagfer Act cap 131,

THPOSS . UL e
A\

e Loocons e,

stration of any ecascment agnin we nced nol

We believe it is sufficient for Lhe purpose ol vie case Chat he
Ty e

a.

Howsing =Authority nolilicd dGhis  cascment noothe plan ol

subdivision subwmitted for regrstration,

What is the effect of bl Uhis.



N

First, it seems that (he appellants’ [and

easecment . We have not scen the certilicale e are

content to assume Lhal 10, ar when, once exij: il oshows o will

B
show that the land is burdened by such an cncumbrance.,

Second, the easement is nol in evidence. £7The Court is not

aware of what, il any, restriction(s) it impo

Third, the mere presence ol (he power | csowoulbd pot . ol

itsell, prevent building on the ot . nor. deed, where fhe

appellants® house (s siled. LU would only offlect the height Lu

which any building may be erceted. Reg., 27

Lhe F cotrieity

~

Regulalions gives no power Lo (e Authority th@prevent credtion,

S
P omabes buildine

’
. L

except, we suppose, by requiring a cleavance Ul

fmpossible from a practical poinl of view.

z

. Ghe oricinal plans

there is nothing to suggest (hat

oy some olher

se “to which approval was give

the

pP.67).

Fifth, the Rural Autborily gave approval Lo o lh

applications of the appellants. The Housifig Authority was

required to give its conscnl.

\ED
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Sixth, the Housing Authoritly was aware the existence of

7
0 | | | | | o
the power lines and of the existlence of the sement, We gnfer

that the Rural Authority was awanre of (he cxis%uncw of Lhe power

lines. We infer that both aAuthoritios w ¢ oaware ol this

location vis a vis (he platalills proposed buidding. That must

Using Authority s

consent to the plans.

Now what is the effect - of all (hise

i First, 'we deal with the butiliding.

P
Leaving the appellants on one oide [or ik moment, we have

“ ! .

no hesitation in finding that (he {acls eavoe e Lo oo duty ol

(o=

‘.' N .
T, e S that 1t was in

o

oo, LGSR any the  part of the Rural authoritv, an

breach of: that duty. Forget any applicatzon, ol  the asin
A .“;‘: o “ ' ) : ¢ :
ant%a-gust Taud excusat boecause Lhe Rural Authority digd

it was  unaware ol the  ro

y [T

ircments ol Lhe
\ .

y Act and regulations. 1( must has héon avare of Uhe

of “the wires, obviously uninsulatex!, hut Lhey ran

'Qver'thq'proposed building and altetations. that Che

3 feet of (he wires; L mdde no atlempt Lo

inorder, it did

seee notewarn o themoof any problem in Uhis NN

did not inlorm
Itself whether Lhis aspect was in ovdery compli®d with the Taw or
anything else;” it just gave approvaly U gavefapprovals Lo plan:,

that involved a contraventlion ol Lhe Taw in rélation Lo Lhe

V3L
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height of the proposed building. To us

of due care on its part.

It was submitted on behall of the Rur: suthoecity that it

~had no duty other lLhan to ensure that the varmious aspects ol Che

building complied wilh the necessary slandards

RN . R
; : B

of construction.

‘ B
A} : N N
.

We' do not agree. The law., through (he (Blectricity Act and
the regutations made under it jmposcd strictions on  the

erection of buildings under high tension tines. We do not (hink

it suflficient for the local aulhority Lo sav.,gin cffccl: "We werw

be erected directly underneath. We were fg Fe Lthat the rool
- ! ’

- " s ".A +
would come within 4 or 3 fectl of them: whe'ther that should be

R
~further.investigated is of no concern to us g -We Il approve the

Lo people in the

plans anyway." “To approve the plans would
FE R

: o : S . ,' . e ' N '
1ti0naof.thq appellants, an invitation togbreak the Law. . We

Authority so {ar

B : -

as‘concerns the building, we will deal with later. The same
B AR N ST

1Wiﬁh'théfappeflants.

So far as concerns the casement, no hesitation n

finding-that (he Housing Authority was

‘ _ The submission on 1ls bhehal! was “caveal empior”

this was in eflfect the way the Judge cooCaRe. Say b




[ 6

the appellants in Jaw now have an interest in band burdenced with

an encumbrance; there has been no attempt in these proceedings (o

N

try and extricate Lhem [rom Lhe lecasc. Dut tt%t s by no omeans
the end of the matter, These people wcnﬁﬁ to  the Housing

Authority and sought [rom it a picce of lamd to build a house,

They were given a Housing Aulhority applicatiol
N P

“form o to it .

There were taken by an officer ol that aAuthority. or met him

there, where he found their foi, or Lhey chose 1ty with Lhe

assistance of a plan of Subdivision which showed no casnement

i
They commenced to build with the assistance of & plan given.lo

(2%

.

. . . . b . . s
them which showed no easement. The Housing Authorily [inanced

4
the purchase by them and advancoed mouney to build.the house.  The
4 4

. r
purchase or sub-lease document Lhey were refiuired (o sign was

- ! s

. : Tey
prepared by the Housing Authority on a Housing"ﬁuthurity Form.

v

“

s

plan of the Tand

)
‘

. The same . applied. to the mortgage document.

il Ty
f i

rthey;;wer'ewchuiring was annexcd vither Lo the sub=lceasce document

%

vtothe mortgage (sup. vecord p.isn).

the  time  Choss

1ocdmenfs were executed the plan showing Lhe eascement had been

LT e e . , . i o
stered.by the Housing Authority (or aboul & month. For womc
el e o . A :
AR . p o o " V. ! ' ;
reasorn he was told he could not "tuke Uhe decds"
A L . .

fowhioh must omean

‘the lease and mortgage documents (record p.oS The liousing
RN B : ' \

s o '» K L '_‘ . ) . v";f;v ' ' '
cAuthority had prepaved Che plan showing the cadencent in 1950 or
z19315¥'ff7f  . : i

coreorltrrsour. conclusion Chat Che Housing Authéyily Vo ak et

n

in nol drawing the appellants™ altention (o Lhé;cxiutcncu ol Lhe
(. cagsement. The Judge scems Lo have Laken L@O view that the

appellants should have made independent inguivids about the title
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g / . SAY £} . H ' ' ' '
and what they were BOIng into, by failing Lo S0 they were the
authors ’ eir ; R : b/ :

authors of their own wrong, as it were. Jutgthey had committed

t ems e R " . - \ K3 '
hemselves lO“g be | Ore any t(itle documents ere prepaced, wilh

the futl support or the flousing Authorily. Wh{ would they go and

sear 1 y @ . . . A .
arch any title belfore they signed anything Acwpl Lhe original

application. What would (hey wsearch? ]\LI il Lhey boew .
" U Yer ’ T e pl S{* . . N .
number of LIK‘I)I, of which there is ngv:'v1du%un', would 10 he. .

l

been available befora - . . H
reen available belore 1y Wits regislered? Heyr o arce Lwo people

i

secking as$istance from + o ' i

& s S L C trom i government 1nai..mu

Laalily Lo buitd a

house, which gave Lhem the o artunitly (o

I

SO amnisted o
choice Vided fin.. . ;
hoice provided Tingoce prepared the necesdary documents - a
¥
and Triend as il were. Thq sugzestion that
:“‘ .
; |
gal advice ot some

guide, philosoplicr

L
should have sought independent 7

’

these people
“ LY

stage which is not

I !
Specilied does not commend! fisell to us. In
o) N o 3 4 g HS . X ) ) cE
our opinton It was the duly of (e Housing AutBority Lo tell then

what they were truly getling, and il dijd ol do so. P

C "'," 1. o . .
ertainly liable jp negligence.

In these Clrcumstances we are also ol Ul opinion that (he
lTousing Authority mugy also bear HHMQJIUHDOHHfﬁiIiLy For damngey

il any, that {lowed k

I

from Lhe appellants pHLll“ aobuilding on the

tsement.  The evidence dineloses Lhat if Chep

built on the lot or Lhe Kimd the appel tants wadnlod. 10 had

on the easement. Tndeed the evidonce i IhuLihulhiny bul o ~hed
could be erected Withoul encroachment on e vasement . SO0 0L
seems Lo us that (e Faidlure Lo divelose lH. exivlence ol Uhe
casement had a divect bearing on Lhe cruclié ol Uhe bai bding.
and that il the appellants suflfered lows Lhroligh the building



) x
(i 3
‘ aspect, this naturally and probality f{ows Cromithie bhreach of dag oy
: to disclose the existlence of Lhe eascment
What about (he appellantyr  Should they ceomvnde g e
from the Housing Authority, Has Lhedr canda assumrae hat
’ the wires, whuatever Lhey carvicd, could b Hslated Sheu
® A
they bear any of the responsibo ity Tor any aloss thal may have
occurred?
i "

The appellants weore aware lTeom Uhe boginmir Chal Che 4 e
now over the Jot they chose. Curtainty, by the Lime the
ousing Authority provided Uhem with o For Mo Rasank

LB
1 they must have been aware (hat any house woulldfhe right under (he
. bl ' i
uninsulated wives. Theyv i nothing. nesther nor Mo Rav ok,
, - ,
We believe Lhat any reasonab | prurchaser, abodt Lo undertake
' -‘_ ~ . VM‘““,&.' :’n . . S . .

-@tpucl

Lo would, eilher (hemselves or Lhis agenl.  Uhe

' s
cask the question: "what about Lhog

wWires overhoead:

‘ , [ .
ight across here and right up or Hnw% Ahe subdiviion.,
?g‘-
IFrany signilficancer Eothink we should asak™. Sucit an
. . N ¢ R ’

QUiTyQWﬂS never made al any wlage, 'even wheh ! ho second slopy

toigo on. The only inquiry was about in

dlation al a lalur

. <! Al N
‘Enquiry could have Cavtsed disclosare Sthe easement . gt

wld ‘have, and i did not. that mi ght bessnolher story {not

of the building), not pechapse wiving other srounds For redrous.

= Bubt it was not made.  We are of opinion thatgthe v failure Lo do

this demonstrates a Jack of due care by the appellants in their
‘ failure to take those sleps Lhal a prudent proé

and proé&pective buildoer could be expoected (o

18Q



i

JAnthe way of activity on the on
said ear
upon “the erection of building:

tevidence remains as

i

i
i
oY

I

So the facts disclose, in our opinion, Tnegligence hy Lhe

R T o

Rural Authority in relation to the building, neeligence by (he

»

Housing Authority with respect (o the g-ncuﬂibr:mcc. wilh  some

Y

i
consequential responsibility in rvelation Losthe buildine, and
negligence by (he appellants, al lecasl in relation to the land.

L
As-the result of our findinos

v

we believe that responsibilits
4

;
For any damages suflferod by the appellants will fall upon  he
i

parties as follows: (he appellants 200, the llousing Authority 407

and the Rural Authority 40w, We are ables Lo apportion - (he

¥
responsibility by reason of some consent orders that were made at

the conclusion of the hearing bofore us. ?}
L

[ ]

£

P o , - v

. Py

SO we Lturn to Lhe mattler of damages, yos
A

‘ = ‘
1s no evidence of the terms of the Tascment of e
. ! : 3

¢ty Authorily, nor what, if anything, it might prohibit

sement o itse b L Erom whil we harve

s

Lo Dhe any resteiction

R

I'ter therte doces nol, by Taw, sceon

e

esoexncepl as Lo Hcigh(. S50 00 Lhe

¥

o

S 0t das, 0t o would secm’ that (he value of (he

'lﬁnd1burd9ned with the casement would not boe diflevent from that

withoutfit.except_so far as the value might be affcected by height
restrictions. Bvidence was given al the heaving Lhat  the Tand
i

¢
«mMmmﬂ.wnsminmgﬁﬁcct-uselcsﬁ, had no valuce. but (hisdwas hased on Wil
i o

appears Lo be a false premise. pame |y thattnothing conld hoe

erected under the wires. 10 the miller is governed solely hy the

i

, . , i .
legal restriction we have mentioned, he vitlue - ol the lTamd ha=s

gis o
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: never been ascertained, and any damages on Lhis score unabilo o
o by : !
) (B
© be ascertained.
So the matter wil] have Lo go back (o the Mieh court for
further evidence as Lo what the easement provides, and whit ‘
. ' 5
ellfect, if{ any., it has ow valuo. PE the crection of o huiidine
is not prevented, (hen what can be crectod, and whiol of Foot (I
might have, if ANYL o wvalues Thero may be olhe: mallors. an
the presentty offunding Cebiumeture he approved 00 podieed g
hetght, il that s PossSIb I, and gl o whal ool A P NN
structural ly possible, what i< (he cost ool demolition”  The cost
of the building Lo itLs Prosent state may b pelussmn s There s
! )
‘ be olher mat(ers refevant

B

Lo daman e, Ut deopondas. oy we woo

N

. e Ty
Iy on findings of l[act v to whalo G0 anvihing Zwayv, by lan. he

-
done on this land. '

' 3
AL the conclusion ol (he heiviing belore Uhis Court we modse

certain orders that .were nolt objectod Co, and Whjch areembodied
i the formal orders hereande e, Wo o abao noted  an asreomen!

between the parties s Fotl lows

Note that in (he cvent o that  the Court o seba amide 1 he

Judgment of Sadal J and P the cvent that iU mekes o Finding

that the appellant Were e nona b le for sowe portion ol L he

damages wuflfered by reason of conteibutory neelicoence hen

the parties agrece Lhat PLis open for the Court Lo mak o Lhe

‘ necessary orders to apportion the damages acecarding Lo the
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degree of negligence that it finds to have existed between

the appellants and the first and second respondents.

Perhaps any advice to the parties by this Court at this

stage Vis otiose. But it must be quite apparent that some

RESRIN o

compromise, and not further litigation, would be 1in the best :

interests of all of them.

The formal orders will be:

Appeal allowed. .

The orders made by Sadal J on Sth July 1991 and entered on

1 1
Q 12th August 1991 are sel aside and in lieu thercol we give
judgment for the appellants. We rtemit the maltter to the High

Court for the assessment of damages paYable to the appellants to

H

be_appbrﬁioned as to 40% payable by the first respondent and as

R

11 *thefeof the words "or in part" after (he woTrd

\

On;the application of the sccond respondenl we granl lcave
w..u....w..tolt»hemsécond respondent to amend its stalement of defence so as
_to»add a*further paragraph 6 in the same lerms asithosc contained

“ ; in 'paragraph' 11 of the statement of defénce of the [irst

respondent as amended.
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et et

Matter is remitted to the HHigh Court for further hearing on

the matter of the ascertainment of damages

The orders for costs will be:

Order the respondents to pay the appellants’ costs in the

High Court up to the date of entry of this judgment. Thereafter

cach party is to pay its own costs in the High Court.

The respondenls to pay 80% of the appellants’ cost of the

appeal.
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ML‘ Justice Mi chael M Hc1 hram
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