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IN THE FIJI COURT OF APPEAL 

CRIMINAL JURISDICTION 

CRIMINAL APPEAL NO. AAU0009J.94S 
(High Court Criminal Case No. 13 of 1993) 

BETWEEN 

JOSEFATA VAKAROROGO APPELLANT 

-and-

THE STATE RESPONDENT 

Appellant :n perscn 
~r Dane Tuiqeraqere for the Respondan: 

Date and Place of Hearing 
Date of Delivery of Judgment 

2.-Sth November 1.994, Suva 
16th November 1994 

JUDGMENT OF THE co~~T 

The Appellant was charged with the rape of Waqa Robanakadavu 

on 16 ?ebruary 199~ at Tovata. After a trial before Judge and 

Assessors he was convicted on 5 May 1994 and sentenced 'C.O 

irnpr isonmen t for 8 years. All three Assessors expressed the 

opinion that the Appellant was guilty. The Appellant now appeals 

agai:1st ' . ~ ' conv:c::cn ana sentence. 

1991. Waqa met 3 school friend, As:nate Mata1coga, whcm she ha~ 

:1~t seen far some :ime and :t ~as decided shs wc~ld spe~d :he 

on the r0ad. Waqa did net know them. but As:nate did. One ~as 

che Appellant who 1s rel3ted to her. Another was Saki~sa So~o 
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whc was subsequently also charged with rape, and the third was 

Jonetani Sereka. Asinate knew the latter two as they lived near 

her home. 

Jonetani took hold of Waqa and led her to a house nea:r a 

church. .A.sinate tried to follow but was r-est:ra.:.ned by the 

Waqa's ev.:.1ence was that s~e ~as s:~.:.;~ed of her 

c:othes inside the house and then -raped by Jonecan.:.. Si:e hac 

been a 01::. :r gin ana ::.:1e ·,-vho le experience was so painful and 

d:.stress.:.ng f.::,r her that she lost consciousness. When she 

regained cons:iousness first the Appellant and t~en Sakiusa raped 

Waqa ~as then taken from the house ta a tush by the 

Appel:ant and Sakiusa and she said that both raped her again 

there. 

The Appellant when interviewed by :he ?olice denied having 

raped Waqa. and he gave evidence ta ~he same effect at his tr::.al. 
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u~dcubted effect oi 

c: the proper ident.:.fLcaticn J:f 3n 
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particularly where there are a number of people present in the 

vicinity of an alleged offence, is always one to be considered 

with care. 

The Appellant's submission is that Waqa only sought. co 

identify him by the description of his height and stature rather 

than by his facial features. He also says tha~ the :n:ar:or of 

the house in ~h1ch :he incident occurred ~as dark encugn :c :ause 

real difficulty in clear identification. 

The fact Waqa identified the Appel:ant in Court was net, of 

suf:ic:en:.. :dent:.ty a. 3 

As:~ace not cnly knew him. but was related co him. Waqa herself 

had ample opportunity to see each of those whom she said raped 

her both before going into the house, and in the bush afterwards. 

~t is difficult to think that, in the middle of the afternoon, 

the interior of the house was so dark as to preclude any question 

of recognizing individuals. Waqa said t~at she was able cc see 

and recognize each of cne three whom she had j~st mec cu~s~de che 

:he busj ,~ broad daylight. 

:orrectly, chat :he ev:dence of As1nace was s3pab:e ct amcun:1ng 

tc o:r=cbcrat1on. The=e was, in add1t1on. :he campla:nt marte to 
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Asinate's mother at the first opportunity. 

As the Appellant was unrepresented at his trial and also on 

his appeal we have paid particular attention to evidence which 

was given at the trial and to the matters he has sought to raise. 

We note that the Judge in summing-up did not make express 

rgference to ident:f1caticn or refer cc the matters sec out :n 

-:::1.e we::.1-i-rncwr: cbser·1at1,.)ns 1n Turnbull' s ::ase. That would hav-2 

been a des:rable course. We are, however, satis:ied that there 

was evidence which entitled the Assessors to reach the opinions 

whici :hey 1id and £or che Judge :o convict. The appeal aga:nst 

conv:c::on 7~st ~cccrdi~gly be dismissed. 

As to sentence, the Appellant is now 25 years of age, and at 

the time of the offence was 22. He had been drinking and was no 

doubt materially affected by alcohol but of course this is net a 

mitigating circumstance. 

The ordeal to which Waqa was subJected was a particularly 

brutal and 0icicus ,.-. . .,.... ~ 
--· .. J. _, • S~e had no sexual experience and there 

1.s l.:.ttle '•lender :ha: the st::-ess ·t1as such a:; :o cause :1er i:::o ::.ose 

of course, ~as nc: salel7 a:tributable to 

t~e aci:::1ons of :he Appellant, but ie pl~Jed ~ fLlll part in what 

He ra~ed Waqa tw1ce and s:r~=~ ~e~ 1n :he precess. 

1ncraas1ng prevalence in this country of the offence of rape. We 

agree w1:h him that a deterrent sentence was calleJ for and de 
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not consider a term of 8 years excessive in the circumstances. 

The appeal against sentence is also dismissed. 
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Judge of A.poeal 

Mr Justice Ward 
Judge of Appeal 


