IN THE PIJI COURT OF APPEAL

CIVIL JURISDICTION

CIVIL APPEAL NO. 39 OF 1993
(High Court Judicial Review No. 7 of 1989)

BETWEEN

PACIFIC TRANSPORT LIMITED APPELLANT

-and-

SUNBEAM TRANSPORT LIMITED

K R LATCHAN BROS LIMITED

CITY TRANSPORT LIMITED

TRANSPORT CONTROL BOARD RESPONDENTS
Mr. F.S. Latsef for the Appellant
Mr, H. Nagin for the 1st Respondent
Mr. 3. P. Shankar for the 2Znd and 3rd Respcndents
Mr. A. Rabo for the 4th Respondent
Date and Place of Hearing : 10th November, 19¢4. Suva
Date of Delivery of Judgment : 17th November, 1994

JUDGMENT

whn-ch we shall refer as '"the Board") granting licences ¢ the
Zlr3t three rasgondents Although Judicoal review was scught on
z numb2r <i Zrounids the appeal 1is corncerned with tne onlv oI
Fhocse grounds that 1s t©2 say =the grournd +that "the Transport

Control Board under the chairmanship of Mr Parmanandam was biased
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1in favour of City Transport and acted in bad faith".

The grounds of the appeal are as fcllows:

111
.
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THAT the learned Trial Judge erred in law
when he when he held that there was no merit
in the Appellant's complaint of bias and
that the claim cannot be sustained.

THAT the learned Trial Judge erred in law
when he completely failed to consider the
fact that the Chairman of the Tribunal sat
as Judge 1in respect of exactly the same
application of City Transport in which he
had earlier acted as Counsel before a
differently constituted Tribunal.

THAT the learned Trial Judge erred in law in
ruling that its discretion to grant
Certiorari would have been refused even if
there was some merit 1in the Appellant’s
complaint as the discretion of the Court is

not unfettered.

THAT the learned Trial Judge erred in law
and in fact when he ruled that there was an
obligation on the Appellant to object to the
Chairman and provide an opportunity to the
Chairman of yielding to any objection when
the objection was already in place.

THAT the learned Trial Judge erred in law
and in fact when he implied that there was a
waiver by the Appellant in not objecting to
the Chairman sitting on the Tribunal.

THAT the learned Trial Judge erred 1in law
when he held that Mr Parmanandam did not
fall in any of the categories of persons
described by Lord Denning M.R. in
Metropolitan Properties v __Lennon (sic).

THAT 1in all the circumstances of the case,
the learned Trial Judge did not properlyv
exercise his discretion and erred 1n law 1in
not quashing the Respondent Board's decision
dated 3rd November 1988.7"
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The llcences granted to two o0f the respondents (to which we
shall refer as "Latchan" and "City") were in respect of
applications which they had made in December 1982 and January
1983. The applications were to operate passenger bus services on

a circular route round Viti Levu from Suva via the Queens Road

and the Kings Road. Similar applications had been lodged in
December 1982 and Januarv 1983 by the appellant {(toc which we
shall refer as "Pacific") and by another bus company, Victorw

Transpcert Service (to which we shall refer as "Victory"!.
Victory later withdrew its application; it was not a party to the
iudiclal review proceedings in the High Court and is not a party
2 Thess proceedings. on the same day in 1338 that the Board
grantad the licences to Latchan and Cizy, 1t rejected the
applications of the appellant and the first respondent {(to which
we shall refer as "Sunbeam'). But on that dav it granted a
- ~ance to Sunbeam for a circular route service from Lautoka and

a licence to the appellant for a licence for a Ba-Lautoka-Suva-

Lautoka—-RBa route service.

The Transport Control Board nad previcusly Jranted tThe

[T G

guzsred the Board's decision and orderad LT To Iengar ali Iive
ADCLITEITLINS Latchan nad appealed oo Trnos Zlurt iand tne Privy
JLunclLl o Lnsuccessiulilvy Aflter ths Privy Zounci. nad gzvan 1TS
dacisIcn in Juiy 1985 the matter was seat down Again for rshearing
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In July 1988 Mr Vijaya Parmanandam was appointed to be the
Chairman of the Board. ©On 9,10 and 11 March 1983 he had appeared
before the Board to represent City when its application for the
circular route service was being heard by the Board. At one time

he had been a sharehclder and director of Citv. 1In October 1988,

nefors the applications had been reheard bv the Board, Latchan
objected by letter tc Mr Parmanandam taking part 1in the
deliberations and decisions of the Board in respect of the five
applications because in 1983 he had repreéented City in resvect

of 1ts appilcation. Latchan alsc objected bv the same letter To
ancther member 27 tTne Board, Mr Anil Tikaram, taking partc in its
deliberat.ons and decisions on the ground That nhe had eariier
acTted as scliciltcr for Pacific in several matters including an
apreal 1a 1987. Mr Parmanandam and Mr Tikaram decided on the
basis set out hereunder that 1t would not be improper for them
tc take part in the deliberations and decisions of the Board in
respect of the applications. Soon aiterwards Victory withdrew
ts Aappiication. The Board then granted 1licences for the

ciroular route service from Suva to Citv and Latchan, for the

1

2ute service from Lautcoka o Sunbeszam and for tne Ra-

a—-8a route s=rvice To Faociiico.

Lautoia-3uvsa-launtox

We considey thnat tne fcurth and f:I7u grounds need o D=
considersd fivst, 2z, 17 we declide in [avoiwr oI The2 responisnts
v owill ke i1mmaterial whal ConciusLon w2 rsacn on Lhne otnher
grounds. The evidencs 1n the procesdings 1n the High Court
included an afirdavic sworn 2y Mr Parmanandam on 10 April 19E9.
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Paragraph 8 of that affidavit read:

"I refer to paragraph 24 of such said
arffidavit and say that when the meeting
commenced on the 31st day of October 1988,
your deponent drew the attention of the
meeting to the aforesaid letter of K.R.
Latchan Bros Limited and advised the meeting
that before your deponent would make a
decision on the objection he would invite
all Counsel and parties present to see if
any other Counsel or party had a similar
objection. ‘After ascertaining that there
was no other objections elither to your
deponent or Mr. Anil Tikaram your deponent
and Mr. Tikaram decided that they would
carry on participating in the meeting. To
avoid any doubt Counsel appearing for the
Applicant herein did not make any objections
to any member of the Board who sat on that
day despite the "invitation to so do’.

Those facts were not disputed by any evidence presented in

—ne High Court by Pacific. The record of the meeting maintained

by staff. of the Board, although more brief, is not inconsistent

with paragraph 8 of Mr Parmanandam's affidavit.

Anotner document 1n sviden<s 1n The Hign Tourt was tThe
izTTer oy which Latchan's solicotors made Tasly Chiection o Mr
Tarmanandamn arnd Mr Tikaram taking gart in fthe dellleraticns and
ferisions of the Board on Latchan's agpplicalicr i 1t the
3clizitors referrad expressly Lo The [acis whilh wers The 033513
~Z Zazafiz's application fcr judicilal revisw <orn The grounds of
Ccizs. In paragraph 8 of Mr Parmanandam's afifidavit he stated
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invited "all Counsel and parties present to see if any other
Counsel or party had a similar objection". That was clear

evidence that Pacific's representative at the meeting (Mr Lateef,
who represented Pacific in these proceedings) was made aware of
those facts. The record shows that Mr Lateef took part 1in the
rroceedings of the Board 1n spite cf having that Xnowledge.
There was, therefore, ample evidence to support a conclusion that
Pacific. bv its representative at the meeting., acquiesced in Mr
Parménandam’s taking part in the deliberations and the decisions

ci the Board 1in respect of the applications of Sunbeam, Latchan,

f

ity and Ltsel:l Equallv 1t accepted Mr Tikaram's sitiing con
the Board when ne had acted for it. Mr Lateef informed us from

the bar table thart he had not been aware that Mr Parmanandam had
previously been a2 shareholder and director of City; but there was

o avidence before us of that. There was, however, the affidavit

3

worn by General Manager of Pacific in support of the section 53

193]

aprlication where that fact was stated without any indication
*nat the deponent had acquired his knowledge of it conly after the
Zocard's meeting.

b T S W =y o 4 o~ -~ p i~y o~ - 1 -
The efiect 2f such acgulescence on Lhs 3CIULSSCLNg Derschn's

O

r:ght to obtain Judicial review for bias has bean the subject of

consideration by the c¢curts in England and other zZommen 1aw

ol

®
by

maglstrate S1Iiting L2 hear a Case wWas sSaid o amount T2 waiwv
any obiection zo his doing so >n the ground of blas (R Vv

Cumberland Justices (1888) 58 L.T.491. A most helpful discussion
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of the cases 1s contained in the judgment of McInerney J. in R v

Lilvdale Magistrates' Court; Ex parte Ciccone [1973] V.R.122

at 131 to 136. He noted that there was dispute whether the loss

f the right to have judicial review granted was to be treated as

O

a question of waiver or of election or something alse. AT page

*33 he said:-

"Is the question to be expressed as whether
the applicant has intentionally elected not
to object to the magistrate's continuing
with the  hearing, or as whether the
applicant knowing that he had a right to
object to the magistrate's continuing to
sit, waived that right? 1Is it a question of
whether the applicant (by his counsel)
knowing of the facts giving him the right to
object to the magistrate's sitting, has lostc
that right to object simply by virtue of
having (by his conduct in going on with the
case down to judgment) done something which
is IiInconsistent with the present assertion
of that right? Is the matter to be tested
by asking whether the applicant, with
knowledge of the facts, has gone on with the
case, nursing a secret intention to save
this objection for later if needed? Or 1is
the case one where the applicant can be
regarded as having been under a duty of
fairness to the magistrate or his opponent
to take the objection at once, on peril of
being shut out thereafter?"”

s Honour noted that SUpPpoOrt Cccurd 2e¢ fcound 1o o

Ior sach oI these views and expressed dcouzt whsihsr anv ons <

~ne Tesits probpcounded in the various Tass3s 34CuLd 2 regardsd as
Tne eNIilusive tes: The test to bDe apu.lsd 1n any case depended
Zn LLUs circumstances
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breach of the requirements of natural justice renders a decision

void or wvoidable. In Duravappah v Fernando [1967] A.C.337 the

Privy Council held that it made the decision voidable. In Ridge
v Baldwin [1964] A.C.40 the Lords of Appeal were divided on the

question . In Anisminic Ltd. v Foreign Compensation Commission

{1969] 2 A.C.147 the Hcuse ot Lords deczuéd that the breach in
rhat case rendered the order void. Writers of text-bcoks have
discussed the effect cf acquiescence in a situation that would
otherwise involve a breach of natural justice by reason of bias.
Some have found difiiculty with the concept of walvsr preventing

I 1t was made i1n & sicuation ¢f lixkzlirced

W

th

Mr Lateef reierred tc the judgment of XKirbv P. in §.& M.

Repairs Pty Ltd v Caltex 0il {Australia) Pty Ltd. (1988) 12 NSWLR

358, where at page 373 his Honour said :-

"The entitlement to a Jjudge who is
manifestly impartial 1is not simply a private
right which may be waived. It inheres in
the public as well as to the Iindividual
litigant. It 1is not for the individual
litigant to waive the public's rights™.

Howewey, 1T 18 T2 be noted that 2n that casse TS al;egati:“
ST mr1as Wwid pade agalnit o a 3upreme Court udge 1T rescect of Lne
“rial of an action in tae Supr=me Jourt oI New Scutn WaLses We
2o a2t understand nis Honcour as intending ni: COMMERT T2 ALplv oLl
2very  adminnstrative decision-maker, <©r aeven o evarv  suln

decision-maker i1n respect 0f a guasi-sudlcial declsion. Mors



important, however, as Mr Shankar pointed out to us, Kirby P.'s

next wecrds were -

"Nevertheless, 1In certailn circumstances, a

litigant may be held to have waived the
right to be heard to complain, by reason of
conduct, such as Kknowinglv walving an
objection to the participation of a judge.”

The gquestion was subsequently discussed by the High Court of
Australia in Vakauta v Kelly (1989) 167 CLR 568. At page 586

Toohey J. said :-

"But, the respondent argued, if there was
ostensible bias on the part of the trial judge during
the hearing of the action, the appellant waived any
right to complain of that bias by reason of counsel's
failure to do otherwise than draw the attention of the
trial judge to what he had said on the previous day.
The questions thus raised are - can there be waiver of
ostensible bias and, if there can, was there waiver in
the present case? In Re Alley; Ex parte Australian Building
Construction Employees' and Builders Labourers' Federation this
Court left the first question open. In Watson the
majority said:

Y. the rule that a judge may not sit to
hear a case 1if it might reasonably be
considered that he could not bring a fair
and unprejudiced mind to the decision
applies to every court in Australia, subject
only to the exceptions (statutory authority.
necessity and waiver), mentioned by Isaacs
J. in Dickason v. Fdwards none of which has any
application to the present case."

In Dickason v. Edwards, which was concerned with

exrulsion from a friendly soclety following
adjudication by a tribunal cof that society, Isaacs J.
said:

"But in any event 1t is clear chat 1In the
case of a public tribunal the party affected
may, 1f he has knowledge, waive  the
objection to disqualification.”
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In S. & M. Motor Repairs v. Caltex 0il, Kirby P. commented:

"The entitlement to a Jjudge who is
manifestly impartial is not simply a private
right which may be waived. It inheres in
the public as well as to the individual
litigant. It 1s not for the 1individual
litigant to waive the public's rights.”

Nevertheless, his Honour went on t¢ say that "in
certain circumstances, a litigant may be held to have waived
the right to be heard to complain, by reason of conduct,
such as knowingly waiving an objection to the participation
of a judge.'" And, later in his judgment, Kirby P. held that
there had been no waiver Iin the instant case.

In his judgment in the Court of Appeal, McHugh J.A.
referred to a number of authorities where waliver was held to
be available in the case of a claim for disqualification for

bias. "

Wz consider it important not to lose sight of the fact that
bias 13 simply one wav in which the requirements of natural
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tustice mavy bhe Lreached. If ther
participation of a person 1n the procass ¢f adjudication in
circumstances which would give rise to likelihood of bias, that
escence, 1n our view, will generallv have the effect of

Dreventing That participaticn being a bresach of natural justice.

Cavrtainly as w2 have stated akove. =he courts nave found nc
ClITiouin in finding in Many Cases  ThaT  ACguUdisescesncs  has
cravented The Derson acgulescing Irom cbtaining jucdicial review
We ars g=atisiisd —hat Fatraki J. 4134 not =srr oLn Law 1in ceciding
That Lt rad that =2flsct in respest o7 Facifiio's aprliilcation o
the Hdogn Court

The fourth and fi1fth grounds of Ths agpeal must be decilded
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in the respondent's favour. No useful purpose, therefore, would
be served by our considering whether His Lordship applied the
correct test in deciding that there was no bias or whether he
correctly decided so. Our rejection of the fourth and fifth
crounds of appeal means that the appeal must be dismissed and

zosts awarded against the appellant.

Appeal dismissed.

Appellant to pay the respondents their costs of the appeal

rroceedings.

Sir Mari Kapi
Judge of Appeal

................................

Mr Justice Tan . Thompson

Judge of Appeal

C: " WPSH1.DCCSVABUOO39J.938



