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JUDGMENT_ OF THE __ COURT 

On 10 August 1989 lhe appe] lant was convicted on r.ln 

indictment which charged that on 13 January 1988 he ha.ii murdered 

Dharam Raj, He has appealed against that conviction. 

The appellant was a nephew of the deceased. The incidenL 

which Jed to the dec1th of the deceased related to the occupancy 

of Rcljo.i1dng land which had formerly been owned as a sing]e block 

o f 7 0 0 a c re s by t: he a pp e 11 an t ' s g re R t g r a n d fa L Ii e' r . That block 

was di,·ided in two so that the famiJ~- and descendants of each of 

I.he ori£;jnal own0r's t,,o sons occupied half. The r·e.lal.ionship of 

I I IP I,,, o fa mi .1 i es w a s II o t good and d i s p u I, es concern j n ll; the J an cl 

Ii n d n r· i s e ti • 
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The prosecution case was that, on the afternoon of 13 

,January 1988, the deceased and his son, Di rend, we re p] ougliing a 

field on their half of Lhe land and the appeJ.lant was some 

distance away, on his own half, and in the vicinity of a barbed 

wire fence. That fence, and the existence of a gate in it, was 

evidently one of the focal points of the dissension between the 

families. Evidence was given by the deceased's wife that, on the 

occasion in question, the appellant was seen to be cutting the 

fence. She informed her husband who took a knife and a stick and 

went towards the fence. She did not see what happened after 

th a t , bu t when she wen t short .L y a ft e r to 1, he re he r h u s b a n d h 11 d 

gone she found him lying on the ground dead and her son, Dirend, 

being attacked. The appe.l lant was there and she said he made 

t.hreatening remarks to her. 

Later that day the appellant was arrested and he made a 

caution statement in which be acknowledged having st-,1ruck the 

deceased four blows with a knife. This statement, if properly 

admitted, amounted to a confession, which was then confirined in 

the arpP]lant's ~harge statement. 

111 the course of the tr.ial there were t,,·o principal defences 

::Hh·<:1r1ced on the appellant's bel1r1.lf. The firs L was th;i t the 

confessi(111s sl1n11!,l ,,nt be aclndtted in e\·idence as l!i:l\·jng hf'en 

improper·l:i· oht.,qinr,rJ, nnd, if admitted, sh(Jllld nut be, rt('cepted by 

t Ii P n s s e ~;so r· s for s i m i 1 a r reasons . The sPcc.iricl dE' fence was I.hat 

(1 r provocal j Otl. fk, f O I' e C: 0 n S J de r' i Tl £; t. }i e g l' 0 I I II d S O f a pp P /-1 ] We 
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shou.ld make a prelim_inary comment, concern int; thf' Hf'cord as it has 

reached this Court, A l tho 11 g h the t ;\' p i st ha s do II r-~ he r be st t, o 

decipher the Judge's handwritjng this has defe,:ited her in many 

jnsLRnces so tlia L parts of the Record are at times 

i11comprebensjble. Un for tun a t e .1 y the Judge had r· e t i re cl f r om 

o f f i c e and J e ft t Ii e co u n tr)" be fore L he tr :ci n s c r i p t was a\· a i .1 ab l P 

alld so iL was never referred to him for co1Tectio11. 

i'l good deal of difficulty :in trying to determi1Je how the Hecord 

should be read. This case is a very clear example of the urgent 

need for a proper recording system in the Courts of t.his countr:,-. 

] mport.ant. appea.l s ( and fe1, are more important than those ae:ainst 

con \ · j c U o n s for mu rd e r ) sh o u l d not li a v e Lo depend upon 1d 1 et h e r 

the transcrjpt- of the case is correct, 

A further preljmiriary comment concerns Lhe position of the 

r1ppel lm1t. On 27 February 1992 the appelJr1nL wns given lea\·e to 

Appeal out of time, and at the same time was granted legn] aid. 

11 e was con s i s t e 11 t 1 ~- 1 111 a bl e to o b ta i n the s e r v i c P s o f c c»u n s el . 1\ 

fixture h1 as made for the bearing of the appeal on 12 Ma~· 199:1, 

but the appellant was 11nrepresented and co11nse1 for the State was 

not reA.dy to proceed. A further fixt11re wris made for 17 August 

1::l9:1 c111d Lhe appeJlant was still unrepresented. The inabiljty Lo 

ob t A i n c o 11 n s e J w a. s undo u b t e r:11 y due t o the i n cH.l e q n n c .v o f t Ii e fees 

1)11:,·abl e 1.o counsel ass i isned on legal aid. This is frequently a 

p1·oblern c111d is responsj b] e fen· man~· dela~·s In I.he disposal of 

appenls. l L is c1noL11er mat.Ler which rPcp1i 1·0s t1r·£;t·11L RL1ent ion. 
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A further adjc)llrt1rnent was granted, alld, at thP requPst of 

the Court, Mr. G. P. Lala agreed to accept instruC'tions. The 

result was that, when t.he appPal came on for hearing, we had the 

benefit of full submissions made b,v Mr. Lala and counseJ 

assistin~ him. We record our gratitude to them both for the 

assistance they have given the Court. 

In the submissions ma.de on behaJ f of the AppeJJant. a number 

of grounds of appeaJ were raised, but some of these could fhid 

J i t t l e supp o r t , Rn d 1 n the end the re we re on J. ,\' th re e i;( round s 

which were activel;1 pursued. The~· were: -

1 . That the prosecutio11 f;:i:ileJ t o c a 1 l a n 11 111 b e r· o f 

witnesses who had been listed on the indictment. 

2. That the Judge faiJed to direct the assessors properly 

as to the defences of provocation and self-defence. 

:L That the Judge erred in his directjon to lhe c1.ssessors 

as to the dock statement made b,v lhe Appella,nt. 

As to these, the second i;;round is the only one requirinis any real 

consideration but we deal wi Lil the other two bri0fl-:.-, 

A I the pre 1 im i na r-~· fipa r j ng the prosecution prod11ced the 

de po s i t i o ll s o f 2 2 1d t n es s es a 11 d LI 1 P II am es o f' t Ii o s C" "' i t n es s es were 

At the 

lr·i,ll lltP prosec11L1c1t1 propC>sPd 1101. to call all of lhern, and 
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objec Lion was taken on behalf of the Appel J ant. .It was contended 

that: there was an obligations on the prosecuUon to call alJ 

witnesses shown on the indictment:. 

J II a c o n s i d e red Ru .l i n g the ,Jud g e he l d L Ii a t , w Ii i 1 e i L i s 

111.n·mal l,v lo be e.-.;pecl.E'd that RJ] witnesses on ll1P ind.ict.ment. wilJ 

be cA.Jled, this j s not an inflexjb.le re4uirement ;::inc.l the 

prosecution has a discretion, exercisable on proper grounds, not 

to caJJ them all. If there is good reason to be.l .i en'? that R 

\d t.ness will not tell the truth then that may be a reason for not 

c " l J i n g L b a t \, i t n e s s • 

We find no error in the Ruling given by the J11dge. 

2. (a) Provo.cation 

The appellant's account of whaL occurred was that lie 

and a nephew, Subash Chand, were about 5 or 6 chains ,from the 

deceased and Daya Nand ( who was an uncle of the appelJ ant). He 

heard them quarrelling and heard the deceased say that. he would 

chop off Daya Nand's leg. The appellant, who was carr~ing a 

lz II i f e , l. hen ran o, · e r Lo w lier e L he two me n were ; a 11 d L lie y were 

shortJy after .ioined by the deceased's son, Dirend. lle sa.id 

Di i·end li11d a Joli fe 11nd sEi id "that he would kj JI us Lo-day". 

Dirend started striking Subash with hjs knife and I.he appellant 

U1Pn "swerved the knife on Dha ram Haj." lie said he struck the 

dcceasPd who re I ] down. lie was asked why he had struck the 

deceased and he 'said, " J)}1a.ram Raj tu 1·n1c~d l 01✓ ards me. I thought 
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ti 1 11 t he w o u .1 d s t r jlz P me w i th the kn i f e L hen I s L r II c k h i m ,d th the 

kn_i fe." d('ce:1c;pd did not slr·ike him 

with the knife nt any time. The appelL=rnt said he f'j rst st.ruck 

Lhe deceased on his hand, and then on his nee k. The deceased 

fe] J to the ground A.nd the appellant then struck liim once or 

twice more. 

Later in the interview the appe 11 ant was asked ,d th what 

intention he had struck the deceased and his answer was 

,1P tri/r! me tr,o r•.reeks a.,g'o that he h'otild chop 
And .rest erd,q,r again Dhar am RaJ to 1 cl Urn t hP 
would chop everyone. I was very annoJ·ed and 
.l struck Dharam Raj rvi th knife. T thought 
that Dharam Raj h"i l.l in fact chop some da.,-. 
That's 1d1,r I thought to finish off f)haram 
Raj t o d a. 5- • " 

It shou .l d be noted that the bJ ow t.o the deceased' s arm 

(referred to by the appellant as a blow to the hand and as the 

I 

first h]ow st.ruck) was described by the patholo~ist a~; having 

completely severed the forearm, leaving it hanging by some skin. 

F:ac h of t. he three stab wounds to the nee k wou 1 d have caused 

instantaneous rieath. 

In his summing-up the ,Judge explained to Lhe assessors the 

j n g r· e d i en Ls n e c es s a r ~· for L here to be pro\" o ca L ion as they a re s e t. 

O\l L 1n the PPlicl l Code. He also emplinsised that, where 

provocation h·ns r·aised, it. was for lhe pr·osecut.i.on to pro\·e the 

ahsPr1ce of pro~·ocRL i 011. ivc~ are 1l1labJe lo see nn~' E'r·r·or .i.n the 

djrpct.ion 1-v!iic-li the ,Judise ~a,·e on this topic. The res11Jt js that. 
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I. h,:;, 1 s s u e o f prov o c .q t i on was corr e c t l ;-· p u t to t h <" a s s e s so r· s and 

i t w 8 s for l hem to come t, o a c on c l u s i on ,d1 et Ii e r t h i s 1,· a s s 1 1 c h A 

casf". Tl1eir opirdons indicate that each of them decjded that. jt 

h1 as not. The ,Judge proper.ly accepted theLr opinions. Jn \·iew of 

the passage f rorn the Appellant's s ta temen L set. out above there 

h·as plainly a proper basis for the Court's decisiou. 

For the reasons already given in respect of pro\·ocation the 

decision of the Court not to accept that this was a case of self

d e fence c an no t be re garde d n s open to q u e s t i on . J f L he r\ p p e I 1 an t 

or an;v other person present was in danger from Lile deceased then 

it could never have .justif j_ed the striking of four separate blo,✓ s 

wjth a knife, each of which was a fatal blow. In view, l1owc•ver, 

of the A1-,pel.lant's account of what happened Lhere does not appear 

t.o have been an:v basis for believing that t.he Appellant h"c.lS in 

an:v serious or imminen L danger when he struck the f i rsP b.1 ow. 

Mr. Narsey submi tt.e<l that the blow was strucl:; 1n defence of 

Subash Chand. ThrtL is conl.rary Lo what the appel.la11L said 111 his 

ca u t i o ll s ta t em en t , name ] ~- that Sn bas b was a s s au l l e d by D j rend and 

that he thought Uint he himself was abotil. to he attrickPd by 

Dhrl ram Raj. J 11 Ids cl1arge statement the Appell ant did noi 

s u g g e s t L ha L l I e r1 c I e d i n d e f e 1 1 c c:, o f Su b A. s h . Tl1c rirst i Ii"' !1,·-• 

d i cl s o \\ a .s i 11 h i (-'. 1 1 r I i-: h- o r · 1 1 s t n t em e t 1 I ;:i t LI I e 1 1 · i n I . 

c (, 11 s e q I IE' 11 c P o [' t I 1 :1 1. , I Ii(' ,J 11 d g e s ho u J d b ave d i rec t e d I I I e as s e s so 1 • s 

p:-;pli<·it I:: 1n r·Pspr>cl of the defence of kill.in.: Ir, r,roLE'Cl 
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another person, we are satisfied thaL, .in J .ight of a] 1 the 

evjdence, jt would not have affected the assessors' opinions and 

that no substantiR1 miscarriage of justjce has occurred. 

Accordingly, this ground of appeal also cannot be sustained. 

3. Dock_Statement 

The Appe11ant elected not to give evidence, buL to make an 

u11sworn s Latement from the dock. ln thjs lie gaYe an account of 

w}1nt he said had occurred which was at \·a1.·1.;c-111('e with t.he 

prosec11 t: Jon evidence. 

It h'as contended that, in lds Summinis-up, Ll1e Judge had 

1·eferrerl to the dock statement in terms wliich invited the 

assessors to re.iect. i. t. 

i11 this. 

The Judge Lo ld the assessors, as he was bound to do, that 

the dock statement differed from sworn ev .i de nee which bad been 

snhject. to cross-examination. He then jnvitE:,d lhe assesso1·s to 

consjder whether they couJ.d place any reliBnce on the stat.emenL, 

and poi n Led out. that the matters raised by Lhe i\ppe 11 mi L j 11 h .is 

st :=i ternen t: had 11r·. f 1 ,. put to the prosecution witnesses 1n cross-

P:'\ami nal ion. Ile there fore told I.he assC'ssors to cons i dPr 
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We can see no reason for saying that the Judge went further 

than he ought to have, and in the end he Jeft tlie decision on the 

statement lo the assessors. 

Conclusion 

In the resu]t, 

dismissed. 

the appeal cannot succeed and it is 

• , • e • • • ,~ • f • • • • • • • • • • • • • • • • • • f , • • • • • • • 

Sir_,-M6li Tikaram 
. .At;t i ng President _F :Ljj ___ Co_µ r.t---9_[ __ _{\...J!.p~_~.l 

... (.~·.h~~- .... 
Mr. Just~an Thompson 
Justice of A.Qp_E,9-J 


