
IN THE FIJI COURT OF APPEAL 

i:.IVIL. JUl":;?I3DICTI1.JN 

CIVIL APPEAL NO. 33 OF 1993 
1 ;-1 i ,;r1 •~ ,:iur t \:; i \/ i l A,: t ;_ •)n N,:,. .::.:-::::.''!, •~· f 

BETWEEN 

JOHN EDWARD BYRNE 
JUNE KIM BYRNE APPELLANTS 

J __ S_ HI LL __ & ___ ASSOC I A TES_ L_TD RESPONDENT 

Mr. R. A. Johnson and Mr. H. Nagin for the Appellancs 
Mr. M. Daubney f0r the Respondent 

Dates and Place of Hearing 
Delivery ·of Judgment 

8 t I, a n ci c:i t h .Ju J. :' L c, '~ -~ , ;, u v a 
18th August, 199~ 

JUDGMENT OF THE COURT 

The appeal in this case concerns a disout~ over building 
f 

the latter· Part ,:-,f 1989. Th<::' tri,-.:il in the Hi,:;;ih 

Cour·t commenced in Ma; 1991. required 22 hearing 

After amendments 

.June 

pages of which appr0:imat01 1 ,. IJO 
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•-.1ork i.n was bv way and 

extensions to. and redecoration of, a dwelling house belonging 

to and •)CCUP ied by the appellants. TheY are r~esoer::tivel:✓ a 

High Court judge and his wit,'.:". The respondent 

which undertakes building and construction work of both rnaj r:)r 

and ,11inor tvpes. The work 

the appellants was assigned bY 
.... 
]. ,_ t,) i t .s Sm a 1 L ~~or· 1, s de Par t rn e 0 t 

r,) carry out. 

,:.,::,ntract between the parties came into existence as 

the result of the acceptance by the appellants of t~JO 

the defendant for work which had been tr,e 

s1.;b_jer:t c::d discussion between the appellants ana officers and 

of the defendant. The total am,.)un t of the two 

c;uot.:'ltions $17,481.03. Subsequently the contract 

varied by oral agreement so as to extend to additional work. 

In their Statement of Claim and the further oarticula-rs c,f 

the claim the appellants alleged that the defendant had failed 

t0 do and complete the wot~+ sati.sfactorily and had in addition 

distr~ss and inconv~ni~nc~. 

,:Jarna,,;ie:3-. de t ,3 :i. l ,~d 1,.;ork the; 

alle•;ied. the def':."ndant had failed to 
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,::omp let e,,j their evi,jence, the de1'endant clea l t with them 

seriatim in more detail. In respect of some it 

the w0rk had been done satis1'actorilv. In respect of others it 

sai,j that th•:~ defects were minor and that it would have made 

them the end normal maintenance period. In 

respect of it said were the 

;··esu l t ,)1' t r,e second appellant interfering in tt-,e work by 

F:-inallv, it said that the appellants 

their~ loss an,j had incurred unnecessary expenditure in 

c,:,un ter -cl a ime,j "approximately 

$11,027.25" as the balance of moneys not it by the 

appellant in accordance with the contract and general damages. 

In a necessarily lengthy judgment the learned trial judge 

decided that several parts of the work, which he specified, had 

been performed incompetently and had resulted in defects. In 

respect of the defects alleged to have resulted from the second 

3opellant's interference. he found for the defendant in reso0ct 

caused the appellants -::.c:irne 



perf ,:,rmance the respondent 'S 1 iJ • fJ :-2 ::' . .::: 5 . 

orcJered the respondent to pay the appellants interest 

nett award ,::,f :S4'2,4.68.7'5 at the rate of 10% oer annum fr,·-:,m the 

date of the judgment. He also ordered the respondent to pay 

the .3pp,:::-Llants' costs. 

Just as the trial was 0f inordinate length, so the grounds 

f,:,1.Lows:-

.. 1. THE Learned Trial Judge erred in Law and in fact 
in allowing the Respondent to adduce evidence on 
matters which were not put to the Appellants in 
Cross Examination and giving weight to the said 
evidence and not properly directing himself in 
respect of the same. 

2 =~·--~T~H~E= Learned Trial Judge erred in law and 
in not allowing the Appellants to 
rebuttal evidence. 

in fact 
adduce 

3""-'-·--~T~H~E~ Learned Trial Judge erred in Law and in fact 
publishing in his judgement irrelevant m~tters 
about the Second Appellant as to her character 
when there was no evidence as to the same. 

4~---~T~H=E= Learned Trial Judge erred in Law and in fact 
in not holding that the amendments by the 
Respondent to its Statement of Defence showed 
that it was not honest in its defence and kept 
changing positions. 

5. ----· THE. Learned Trial Judge erred in Law and in fact 
in not properly taking into account inflation in 
the building industry. 

6 .. • ·-- THE Learned Trial Judge erred in law and in fact 
in not awarding greater damages for damage to 
the roof. 

7. __ TH~ Learned Trial Judge erred 
in not awarding 
shutters. 

greater 
in law and 
damages 

in 
for 

fact 
the 
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8=-'-·--~T~H~E- Learned Trial Judge erred in law and in fact 
in dismissing the Appellants' claim for breach 
of Cyclone Shutter Erection Agreement. 

9~~---~T~H~E= Learned Trial Judge erred in law and in fact 
in dismissing the Appellants' claim in respect 
of the Defective Hot Water Service. 

1=~0~. __ T_H-E= Learned Trial Judge erred in law and in fact 
in dismissing the Appellants' claim in respect 
of the Staff Room. 

=1~1~.--T~H~E- Learned Trial Judge erred in law and in fact 
in holding that the window in the Visitor's room 
was independently commissioned by the Second 
Appellant and installed by an unrelated 
contractor and dismissing the claim. 

~1=2~----'-T~H~E~ Learned Trial Judge erred in law and in fact 
in not accepting the following:-

( i) 

( ii) 

(iii) 

(iv) 

(v) 

(iv) 

Quotation 
Limited; 

of Ambe 

Evidence of Sugrim Prasad; 

Construction 

All the payments to Larsen Haltom 
Maybin Limited; 

Colourmarket expense; 

Full amount of 
account; 

Viti Carpets Limited's 

Wormald Security's account in reiation 
to the Visitor's room; 

i~3=-".--'-T~H~E= Learned Trial Judge erred in law and in fact 
in allowing only $1,000.00 in general damages 
for inconvenience and disruption. 

=1-~~-~~T~H~E= Learned Trial Judge erred in law and in fact 
in not allowing damages for use and supply of 
inferior materials in the building works and for 
stolen items. 

;],.2...,_ ____ THE Learned Trial Judge erred in law and in fact 
in allowing $10,027.25 by way of counterclaim of 
the Respondent on the basis of doctrine of 
substantial performance. 

16. __ THE Learned Trial Judge erred in law and in fact 
in not awarding costs to the Appellants on a 
Solicitor-client basis especially wh~n he 
allowed the Respondent to unnecessarily prolong 



:t._.7. 

the trial by introducing irrelevant matters 
which were not in issue. 

THE Learned Trial Judge erred in law and in fact 
in not allowing the Appellants interest at the 
rate of 13.5% from the date of the issuance of 
the Writ to the date of Settlement. 

+~8"-'-.-~T~H~E= Learned Trial Judge erred in law and in fact 
in misquoting in his judgment the evidence 
adduced at the trial. 

19. _ THE Learned Trial Judge erred in law and in fact 
in not giving the Appellants a fair trial." 

14., 18 and 19 were abandoned the 

commen~emenc of the hearing of the appeal. 

oroceeded to trial in the High Court. In view of the nature of 

arb it r'a ti ,.:,n ,:.1n qualifie,j 

arbitrator was the course that should have been 3dopted. 

t o r· ,:: s u l t ..;)n, dnd 

deterrninat ion ,.:::, f. the n:al i:Ssue:s and avoidance of the 

uf it ,,,,;as 

t: r- i a .! 1..J i t h 

in 

L he f i. rs r: 

.,,. : t ·1 L L l .J t , 1 
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Fiji. it m-=-ant that at tent i,:in was 

,3ppa.i.lin--.,:;l'/ incompetent 

Unf,:irtunately after the adjournment both counsel informed the 

C,)ur t that unable 

themselves. 

C3round 1 

performance by the defendant's workmen of parts of the \,,!Ot"k 

,:::,ut in ,Dmende,j 

::, tatement of Def,~nce not been 

at tr,e 'trial to 

interference when 

t.he 

, f
l "' was. given 

d i cl no l: 1 • .) b j er::: t 

of tr,e cf SU(~h 

by defence witnesses. In the 

absence of such objection. the trial judge had no obligation to 

take anv initiative in the matter, particularly as the e~idence 

accorded with the pleadings, as they had been amended by then. 

in his Wt'i t t,·.~n subrnis:3iun 

;_ ,.:.l i. 111 .l. i t j -· l • 



aile<;i,::.~ti,:,n ,)f interference. find no 

Ground 2 

i. ~ n,;;thin9 in the appeal 

appellants' counsel sought to adduce evidenc~ 

(;;round 5 

3ppellants' comolaint here is that Hi:c: Lon:l:::,hio did 

not take int,J account any increases in building costs which 

betwe:en the t irne c,f the tr· i.al and of 

Damages awarded for remedial work that st i Pl needed 

t: ,:, be ,::Jone at tr··,e time of the tr"•ial accor'de 1::l with ,jo,:::1.imentarY 

t" :i. :31::.' 

Ln t.>uildi.ng between March 1991 and 

that. 11.: 

In !:: :··,,,." 

f ,·_, t •. 
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his award ot damages were probably out-of-dat~. 

However. we cannot see how the appellants can 

t:·,-1., ,:;ir~ound in the absence ot any initiative having been taken 

they had occurred. 

that ,..;,:,u L ,j prr:,bab l '/ not r,av,.,_ ,:1r i sen if 

t ,- i al 

reasonable bounds. 

Ground 6 

The dc,ne t •:, t w,.:, :::. e c t ions ,·:, f at a 

lower level tl,an the main r-oof. The trial judge 

the whole of those sections, not 

the in,JivicJual tiles that 

I n ~-, i ·3 ,..,, ;·- :i. t t 1':- n sub m i s :3 i on 

"three roofs" 

: 1· L , 
1., •.• 
l It., 

we-,':' damaged. sai,j that 

·'·' 

:J 



Another apparently similar tile, but S(:, l •j 

It' e;i:act ,.:olour 

no -:::vidence to that effect. 

Mr P. J. engineer. who gave 

that he would advise cl,anging 

section. 

the damaged roof at the request 

of the first appellant in March 1990. It advised that the 

needed be totallv replac--::1.j L:-,ut ,jid not 

compan :,· irnpc,;~ ts and di3tributes roof 

tiles 3nd who was called by the appellants to 

~uotation for replacing two the roof 

but not the mair r··oof. In reexamination the appellant's 

,::.,.)un :.-:-el 1:,ut t ,:i l"\r· Chang that, if the tc,p l 1-~ve l. was not ,.:.hanged. 

"there would be a difference in the state of the house" anr.J 1'·1,· 
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Ground 7 

His Lor--dship found tr,at, after by the 

•::!ef,'::'ndant, at the t i rn e ,:, f tr, e tr~ i al the cyclone shutters wer~ 

,:·,f .::1cceotab.L-= size and ·.;,tandar,j of constructi,)n ancl need not be 

found als,.J that -::in the 

of the wall ne 1::.-,;je(j He 

awar~ed $1,000 for painting the seven plywood shutters and $670 

•sr oainting s~ wall brackets. 

r.:~meclia l work .. It: ciuote,j hur-ricane 

a cost of '.£5,900 and 173 price of 

i.n March 1990 MaYbin's 

reported to the appellants that the cyclone shutters had "been 

made good". It did not refer· to the brackets. The tr-·ial 

Ground 8 

: \ · ln hi 



1::.::: 

,::.on t r~ a c t t o ,:: on s t r u c t , i n s. t a l and service the shutters by l;J3 ;t 

'·:, f t im':' to ti me as reou i r'=',j f ,--:cr 

hurricane protection and that it was breached by a fundamental 

inst al L:i t i ,:, n . 

appe L Lant s not pl ea,j :;uch an ,.::,rnn i. bus 

,.::. on t ;·~ac r , but c::ioci . ..1men tar--; tr,e appeal book 

shutters in which no ref0rence is made to th~ provision of any 1 

subsequent service. There is also a separate letter fr··c,m the 

Ground 9 

not in disot . ..1te that the defenddnt installed a hot 

It was not included in 

t':. 1 \_.!t LC L the 

that i t: 

,_,_,;- l:o l 'c: \. ·:.'I ,t. j_: ·, 

:,J,:.:I,:., i ·11 ·.1 t., 
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t,) have ignored a written reoort made later by the firm that 

switch "is continuously -ON'" and that a competent 

el~ctrician should check it and rectify the defect. 

Mr Daubney submitted that there was no evidence that the 

,.:, r the switch was work done by the r~esponden I::. 

ir1stai..!..t::.Jtior·1 or the hot water- system. 

any such agreement should be taken to have included, at least 

imolicitly. an obligation to ensure that the hot water service, 

operated oroperl, b~ the 

an existing switch and it was defecti\1e, t ;::1i lure 

that 1
. ,. ,_ would 

have been a breach of the agreement. However, we are satisfied 

Learned trial Judge had orooerl'/ addresse,_j his 

mind t,:, the matter-, he would have found on the balance 

probabilities that the respondent installed a defective switch. 

Altl·,uugh no ,s·\/idence o"f the cost ,.)"f r·"•~ola..-:;ing .i.t 1..,,1::3:::; adcluced ,Jt 

the i.n2-tallation ..:in,,j 

r~r: 1:::- l ac•:::rnen t ,) r' el ec, tr .. · i ,::. sw i. t che s is a cornrncJn ,:.,c ,: u;-·r----::r·1 c0 i. ;·1 mu:.,. t 

notic~ of the cost and would have awarded damage~ of is □. W0. 

·:: r-:-n t. 

i 1· 1 t, 1 r: 
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having caused the defendant's workmen to paint the walls befor~ 

new plaster had •cured". There was undoubtedly evidence before 

1--1 i rn from 1.ihich he coulr:1 that conclusion. In our 

view, he made no error in doing so. 

However·. before discussing the cause of 

the plaster, he had made a finding that tr,e PL:ist,=-r--work in tr1e 

in relation to the Study". At page -35 of his judgment. he had 

referr--ed to there being such an effect in the plaster of the 

wall 0f the Study. That wall was a common wall with the Staff 

the St,::if f Rr.:;,om ::;ide, was the wal L in whicr, the 

Picture frame effect showed up i n t he p l as t er·· . In respect of 

the Studv he had found that the reason for that effect was that 

a window had been blocked off bY a board instead of with blocks 

( pre:,:;urnab 1 y of stone or concrete) . He found that it was a 

major defect and noted that a director of the respondent had 

,:;iiven evidence that the sensible way to remedy it was to 

r·eblo,:.:i, it and rer.:,laster. 

have failer:1 to appreciate that, evi::n l r the ai::ipe l. J.. .:':ln t :;:; 1--,ad n,.:-, t: 

be Painted t,),:, 

j 1 •.. 1 ·:, t 

Th,.:1 t ,:, LI r·· 



None i' ''= rn e d i a l 

ITll..JCh ,:,f 

:: i.. r.: 

3caf1 ~oom was $700. ,:,,s that arn,:::,1_;r·1t l,,ia:::; pr'--:::::::.: .. irn.sbl 

the basis that the window woul,:l be bl ,:,cke,:J bv c, board 

cost would cresurnablv 

t 

~een done. 

When His Lordsr,ip damages in r-espec t cif the 

remedial work that needed to be ,:lone to the Study, they wou.L,:l 

included th<:' ,_::;ost of rebl.ockin•;:;. Nevertheless. at least 

::,ne ne1,,; piece of plaster-board will ha•1,:= to t"::: f i /4'::'<J t,J the wa.L l. 

• ' • • • I • 
I ' •• Ir: J I'~·' in 

. _[ . .J, : 
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Consequently. the appeal succeeds on ground 10. 

Ground 11 

The trial judge held that the window in the Staff Room was 

put in by one of the defendant's sub-contractors but in 

performance of a contract directly between it and the 

Hot.Jever, even if he had not done :3,()., the 

,::lPPellants would net have been 

the window because, 

entitled to recover damages in 

respect of as noted bv His Lordship, the 

matt":er ',J:::lS not oleaded in the Statement of Claim c,r in the 

Fur t her an ,j 6 •.'.~ t t er·· Par t; i cu l at' s . 

Ground 12. 

Thi:.=, ground relates to the cost of five items which the 

apcellants claimed they would have to incur, or had alreacly 

incurred. in remedying the rescondent's defective 

damage done by its employees. 

work and the 

first item was a quotation obtained ~Y 

appell.ant; the second item was oral evidence about tl,e t'ir:::.t 

1 t c:.·m; nr.:;, separate is.sue i .s raised b Y the r···e f ,:ren,.::.•':' L '.J it. The 

lear·ne,j tr-ial jud9•~ awar~rje,:j a lower arnc,unt tr·,an quot•:·,:J. 
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The third item is expressed in terms ,.:,f ",=111 payments to" 

Mr. Maybin' ,3 firm. The Judge awarded $720 for fees actually 

were paid for advice. What is now in issue is fees 

will charge if it supervises the remedial work 

Ot...lt. second aooellant ,:;;iave evi,.:jence 

an •c: s t i. rn a t e o f ·.t '"" , 4 tJ IJ ,3 :::.; t he f e e f o ,·- s u c h 

of tr1e $,3. 000 in 

r··est (.) r' 

appellants were entitled to be awarded damages in respect c,f 

such ~ees deoended on whether it was reasonable or not to have 

b:1 a ,:::ivil 

of the roof w0uld. i.n ()LJr 

The other remedial work still required appears 

to b~ of a non-structural nature; in our view such supervision 

of it would not be warranted. 

l,.Je find, the,-efore. thot His Lo1~dsr1iP in not 

the cost c, f .-superv is i ,:,n r; ,) 
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rem~dial work but tr1a t the co lour ,.)f wa.s 

Whether ti,•-:> •>) l c1ur was ,j if "f eren t ·:;;.,3me ,.:'IS 

in our view. reasonable to paint the wholr:> .::,f 

than have part n e 1..1 l . ., pa i n t '=' ,J and 

Part with old paint. The appeal succeeds on this item. 

for laying it and relaying the carpet over it. The respondent 

prov i ,2. i ,.)r: and 

the ~uotation 0btained bv :ne apcellants 

wa.-=, f,::,r' replacement ,::,nly c,f tr1e 

tr·· ia l judge ,::: on s i d •=red the latter wa2. that was 

We can find no error in that. 

,':1nrj 

i rr1 i _;. 1.Jt Hi 

i. i"l 

Staff R00m it he had found 

1 .. J,::1··· 

·• 111 
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Ground 13 

A:::; tr1e work was protracted ,)ver sever-al month:.s ,:::lnd not all 

defects effectively remedied. the inconvenience 

caused to the appellants, particularly the second appellant who 

stayed home most of every day to look after her 

instance we would probably have awarded more than $1,000 by way 

,.::,f general damages. However, as counsel for tr,e re:::.pondent 

out, an appellate court should not Interfere with an 

amount awarded as 9eneral damages. unles.s tr,e judge acr:ec! on 

of law, 

.::1mc,unt that was wholly erroneous. In r::,ic;tions. for 

breach of contract the quantum of general damages is invariably 

Hi:::, L•.:,rdshio did not act on a wrong Principle of law 

nor· ,.:Jid he misapprehend the In our·· view the amount 

awarde,j wa:3 nc> t so manifestly inadequate that we ,,_,c:,uld be 

Ground 15 

Laim should be u~held on 

r·11) t i !.' I·' 

. ,·,, i ... 
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matter and said that we would ,jec i ,je 

later whether~ or not to grant leave. The ar,.:;:;ument had 

considerable merit and, we ,:Jr~e ::;atisfied, tr1e appellants 

net prejudiced by the lateness of the notice. ,6.ccord i ng l y we 

nc,ti-:e at the ::::;ame tirne a·:c WI":' deal with ,:.:1round 15. 

,-...;;, 

February 1990, the respondent Provided a reconciliation of the 

i:1ccount for the work it had contracted to perform. It showed 

1,.;0r'"k t,.:·, the val.u':' ,_;,f $19, 1-31.'25 having been p,:-rf,Jnne,j \.Jith 1,.,ior"k 

having been oaid. Subsequently in a letter dated 21 

and to appe 11 ant :3 • ·2.,J l i,::: i tor~:=- the 

respondent said that it would offer a credit to the unpaid sum 

t 1, 1]00" to take account of the fact th~":lt tr1e appellants 

"[did] not ,.,;ant us to make ,;iood defects". That left an am0Lff'1 t: 

of $10,027.25, which was the amount awarded by His Lordship in 

respect of the counter-claim. 

t:ha:: 

1"1r-. Ci,:'iut,ne .1, ,: <• n <:. e ,j i n ,;;i t ha t 

1:'1, ! 

' I 

17 i :,ii , ! .. 1 ,... • .,l L.• I 1 1• • l •. i , 1 r ~1 t l 1•::' 
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,:,1.rr 

th'= quantum ,.:,u t 

l::·,elc,w, '-Je f i.nd it unnecessary to decide whether that is sc, ,:,r 

not. 

to on a quantum f 1.:ir work 

I:, r1 ,.3 rl 

,:.: ,::,nt ,··-act t:iu t on ,;:1 cl,::iim to restitution ,.:w ,3 ,:: laim based on 

unjust enrichment (Pavey & Matthews Pty Ltd v. Paul (1987) 162 

CLR 2:21 J. It mu,;:; t be ::::,hown that the oarty sued on the ouantum 

men~:. t has acceot e<..:l the w1.::.rk done to 

1::;.a,·rnent LS ,.:iairne,.j. In the oresent case the apoellants have. 

albeit unhappily, accected the work done to their house. 

For a claim based on quantum meruit tc succeed there must 

be r::'vidence of the value of the work t,_, the Person t, .. :i whose 

prop~rty it has been done. In this case there was evidence 

th•:' amount 

IT),:1,j ,.-· 

· .. -1 



Mr. Johnson submitted, tl,e respondent was 

recovering any amount for the work don~ because 

l'-s'egu.Lat i.on .:.l Li of the Towns (Building! ReQulations. made 

Health Act (Cap 111), provides. s0 

"4..-(1) Every person about to erect a 
building or to add to or repair an existing 
building shall before commencing so to do 
make application in the form in the First 
Schedule and shall file in duplicate with 
the Council for its approval the plans, 
elevations, sections and specifications of 
such building or buildings, additions or 
alterations. The applicant or his agent 
shall sign such plans, elevations, sections 
and specifications.· 

Regulation 137(2) is follows:-

I.:, 

"(2) Any person who neglects to comply with 
any provision of these Regulations, shall, 
where a Penalty is not elsewhere 
prescribed, be liable to a fine not 
exceeding $10 for a first offence or $20 
for a second and any subsequent offence; 
and also in either case a daily fine not 
exceeding $1 per day for any continuance of 
the offence." 
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to obtain a Permit before commencing work. The 

commencement ,:Jf the work was, tl,erefore, illegal. 

regulations do not themselves provide, 

It c,ut,lic poli,:··.1 ,3PPi.i.•:,,j t,·., tr1e 

C,:,urt:::. ti~,at rna·.✓ have that result. In Vita Food Products Inc. 

v. Unus Shipping Co [19~~~ 

"Nor must it be forgotten that the rule by 
which contracts not expressly forbidden by 
statute or declared to be void are in 
proper cases nullified for disobedience to 
a statute is a rule of public policy only, 
and public policy understood in a wider 
sense may at times be better served by 
refusing to nullify a bargain save on 
serious sufficient grounds.• 

I~ St. John Shipping Corporation v. Joseph Rank Ltd [1957] 

1 QB 26~ at pages 288 Devlin J. said:-

"If a contract has as its whole object the 
doing of the very act which the statute 
prohibits, it can be argued that you can 
hardly make sense of a statute which 
forbids an act and yet permits to be made a 
contract to do it; that is a clear 
implication. But unless you get a clear 
implication of that sort, I think that a 
court ought to be very slow to hold that a 
statute intends to interfere with the 
rights and remedies given by the ordinary 
law of contract. Caution in this respect 
is, I think, especially necessary in these 
times when so much of commercial life is 
governed by regulations of one sort or 
another, which may easily be broken without 
wicked intent. Persons who deliberately 



In 

be aided in a court of justice, but it is a 
different matter when the law is 
unwittingly broken. To nullify a bargain 
in such circumstances frequently means that 
in a case-perhaps of such triviality that 
no authority would have felt it worth while 
to prosecute-a seller, because he cannot 
enforce his civil rights, may forfeit a sum 
vastly in excess of any penalty that a 
criminal court would impose; and the sum 
forfeited will not go into the public purse 
but into the pockets of someone who is 
lucky enough to pick up the windfall or 
astute enough to have contrived to get it. 
It is questionable how far this contributes 
to public morality." 

the pre.sent ,.::.as,:;; 

1.,Jc::,r··k it -::.iid. dee i de..-::i, ''. 171. :5 

Lordship'3 award on the counter-claim is to be upheld. although 

r:::,n a di f·ferent basis f,·om the ,.:ine on which he r~elied. 

Ground 16 

fhe apo~llants sought Gosts 0n an 

B;, awar--ding c,.:isl::2, in thi:;· 

·- ,: 
''' 
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late .::imendment ·i an as:2,ertion that the appellants were 

themselves to blame for some or the defective work; the trial 

judge c3me to the conclusion in one instance that they were. 

evidence called by the respondent 

i ,7 Li. ·,;ih t of al l 

c; i. ,/r:;n 

prolongation or the hearing which that caused was not great in 

relation to overall length of the 

The appeal c,n this ,:;.round fails. 

C3round 17 

The trial .iud,;ie jud,,;iment fc,r· the payment of 

/ $42.468.75 together with interest th~reon at the rate of 10%. 

amount $ lC.l, IJ:27 .. '.2:', 

,.:•:,uni::,:::,,.::. Laiin. The judge ,jetailed up 

api:::,e l l ar1 ts' r::. c,1.,n :, .. ,=: l ~.ubrn j_ t: t e,:: 1-- 1·,;3 t H :i. ·;;. 

r ,. 

sin~~ the i~sue of the writ. 
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taken into account in setting the amounts of each ,.:l1' the it ems 

of damage::;. Interest prior to judgment on damages awarded in 

expendi tur":' •.:.an 

expenditure was 3ctuallY incurred before Judgment. 

fc,r the r-e,.sp,:,n,:!ent ·3ubrn it =-

gave notice that he would be seeking variation of tl,e award to 

that extent. I f t he ma c t "=' r i :=:.. •.;;i over n e d t:, '/ t he En 9 i i ·3 r, Ac t . t r, e 

t..:, raise 

Section 22(1) of the High Court Act (CaP.131 provides for 

tl,e statutes of general application in 

England on 2 .January LB 75 ti.:) be in Fi j i.. The 

Judgments Act 1838 was such an Act. It:,; application to FLii 

has 

tr,<::- Law 

i. [ 

p a 1 .:J t, J. ".: .:, I: t I", e 

,jf 



situation would be desirable. However, unless .::1nd until there 

is such legislation, the Courts have no power to award interest 

after Judgment at any rate other than~%. 

point the rescondent succeeds. 

Conclusion 

th,:.11:: ( i.v} 

,.cind ( \/ i .i • increase the amount of the damages ~warded by 

$3,383, so that the total amount awarded becomes $55,879. 

the amount awarded on the counter-claim is 0f~-set against that 

amount cJr, ie:1·--, ju,jgment 

We also var·; 

the rate of interest payable from the date of judgment to final 

settlement from 10% to~%. 

Caci--·, part'/ ha.s st-tcceeded itt part. We order. therefore, 

that each is to bear its own l:,03ts of We af·f ir"m , 

the learned trial 

the appellants' 

Jud~e's order that the resoond~nt is to pa/ 

ti,e Hi,;ih C,:,ur't .

1
t '"; ·~-

. '4'- (.,.. ✓ 

; j_ t~ . ~ ~ ;: ~)., -'' i ~ ~ .1 ,~ ~I . , • • . 

Judge of Appeal 

.. rR•~r.~-
1"\,··· . .Ju:::.tice Ian R-: TJ·,,,r,,i:-.•·.:>:,n 

Judge _o_f. AJ2..P._eal 

M, ;fJ!:4!-!d'.~;;,,,,c 
.J.ud...9.e of Appea 1 

I 


