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On 13 S..:::ptember 1989 the respondents/plaintiffs filed a summons in the Sm·:i 

.\fagistraks Court (action no. l 731 of 19~9) in which they daim-:d possession of a 

dwelling house and land. an injunction to restrain the appdlant defendant from 

using the dwelling house and the land and general damages. Esset111al]\' the 
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plaintiffs were asserting that the dc.!fendant was a trespasser. On 17 October 1989 

the defendant filed a defence in which he sought that the plaintiffs' claim be 

dismissed with costs and counter-claimed for a declaration that he was the 

beneficial owner of the premises or altematively for damages of $25,000. 

The hearing of the matter commenced before Magistrate :'.\,Ir. De Silva on 28 June 

1990. However. the :tvlagistrate was unable to continue with the hearing and the 

matkr was adjourned part-heard to 1 August 1990. On 1 August 1990, by consent 

of the pa11ies. the case was farther adjourned to 13 August 1990. 

On 13 August 1990, Mr. Maharaj, counsel for the defendant advised the Court 

that the defendant was sick and requested a farther adjournment of the matter. The 

Court granted the application and the matter was adjourned to 3 September 1990 

for hearing. 111e Court required the defendant to file a copy of a medical certificate 

as to his unfitness to attend court. 

On 3 September 1990 the defendant did not appear. ivfr. rvfaharaj indicakd to the 

Comi that he had advised his client of the date of the hearing. CounseL unable to 

explain the absence of his client (the defendant). sought leave to withdraw from the 

case. l11e Court granted kave to withdraw·. 111e medical certificate that was 

required by the Magistrate had not been filed by 3 September 1990. 

The plaintiffs then proceeded and called t\VO witnesses for fonnal proof of their 

case. 1l1e ?'vfagistrate gave his judgrnent on 7 Septernber 1990 and awarded 

pos~ess1\Jt1 ~lf the land tl'1 the plaintiffs and dismissed the ,..:ounkr-claim h\ the 

dd~ndant. He did not award damages. 
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On 21 September 1990 an application was made by the defendant to set aside the 

judgement and for stay of execution of the order. This application was made in 

ai.:cordance vvith Order~""'\..."""'\. rnle 5 of the Magistrates Com1s Rules (Cap. l..J.). 

Although the dderidant made reference to a statement of di;;'fence in paragraph 3 of 

his affidavit the application was based solely on one ground. namely, that the 

defendant \Vas not mvare that the case had been adjourned to 3 Sepk'mber 1990 for 

hearing and that his lawyer Mr. Maharaj had not infonned him of the hearing date. 

The defendant filed a medical certificate with his affidaYit in support of the 

application. The application was heard on 5 December 1990. The learned 

.:Vfagistrak dismissed the application on 24 December 1990. In his reasons for the 

order. he stated the issue before him in the following tenns: 

''] have examined the affidavits of the Defendanr and Plaintiff and given the submissions made 
m_v most anxious consideration. The matter in issue is whether the reasons given by the 
Defendant in his affidavit for his non-appearance on 3/9/90 on 'which date the Plaintiff led 
evidence in his absence are good and sufficient grounds to vacate the judgement." 

The learned Magistrate then concluded: 

"It is pertinent to note that when Defendant's Counsel moved for an adjournment on 13/8190 on 
the ground that the Defendant was ill. he stated to Court that the Medical Certificate would be 
.filed: bllt when the case came up on 319/90, the ,'vfedical Certificate had still not been tendered 
The said Afedical Cert{ficate is onfv tendered with the Defendant's affidavit dated :!0th 
Sept!!mber 1990 . .-1.part fr-om the fact that Defendant had ample lime to submit the Medical 
Certificate to Court, and tenders it on~v with his affidavit. the very Jiedical Crrtificate is 
suspect anrl cannot be accepredfor the reason that it does not state that he was unfit to a fiend 
the Court. Tlus is a fatal irregularity. The Defendant has stated in /11s <{(fidaFit that the 
allegation that on 13/8/90 he was seen driving a truck is tnJe and that he went to the Hospital to 
get the .\Iedicaf Cert{ficate, In the absence of a statement in the Afedical C'(,r11ficati' that he is 
not fit to attend Court. the question 1s whether 1/ he is fit enough tu drive a truck whether hf 
wasj1t 10 attend (:ourr on t/1e saul dute. The failure on the part of the D<'fent/1111! t,> tenrifr the 
,\fe,iicai Ct!rt1,iiuJt,• :JS soon as µnss1bie 10 Court ufi.!r the J 3 .-1ug11s1 re, euf ;s;c, l11s .-11,/1_tferen1 
artihuJ,, towfJrds ;lls ow11 1'1JS(' The some ,iltitude ltas been displayed b, him when w·r·orrlin[! to 
h:s ,nvn arfir:'rr·!l !1eii11lr1i lo rake 11'1,l' pos11i1·e srC'ps between the 131/1 .-l1,g1,st ol!II 3rd Seprember 
l<> ascert1J111 /rom l11s C"unsfl rh<' relu,,•,1111 d<Jte. Bw .\fr .\Iah.u·u1 /Jis Corms,·! his in/,wmeil t/,e 
Court thar the DdenJrmt ,was i,tformed of the next date of hearing The Defeml,:n1 h11s di!nied 
this. I see' no reason to disbflieve learned Counsel's statcmNU in Court t!t111 he injhrmed the 
D,~te1fa'a111 pf 1/1(1 next heanng lime. Even Defe11do11t's st11lemC'11/ in his 1{t,1'i'd11r11 thr:t lw c1m11• 

late 011 3rd September and could nut locate l11s Counsel does not hear scrlillll,\ !fr gives 110 



reason why he waired uli ~th Septemb!'r ro meer his Counsel. His conduct rewals in ampie 
measure his lethargic attitude towards his own case. Having displayed his luck: qf int!'rest in his 
cause he cannot now ask for an opportunity to defend his case. He had ewry opportunity to' do 
so from the ver_vfirsf date ofl1Caring 

The delay in tendering th!' Medical Cert(ficate, the fatal irregularity in the saul Aiedicaf 
Certi.ficate. the indjfferent attitude and lack of interest of the Defendant beMeen 1 J/8/90 and 
3/9/90 in not ascertaining the next date of hearing from his Counsel, if in fact he was not so 
informed, has been taken mto consideration in coming to a finding whether si1tficient cause has 
been shown to have the Judgement entered on 3/9/90 vacated. 

I am of the opinion that the Defendant has not shown sufficient cause and I according~v dismiss 
the application with costs." 
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The defendant then appealed to the High Court against the decision of the 

::Vlagistrate. His grounds of appeal were: 

"1. That the learned trial Aiagistrate erred in law and in fact in entering judgment against the 
Appellant. 
,., That ·the learned A1agistrate erred in law and in fact in not setting aside the default 

judgment against the Appcllanr. " 

These two grounds of appeal were expressed in very general terms and they did not 

specify the errors in law or in fact. Howevec Counsel for the defondant made two 
t 

submissions in the High Court. First, that the defendant suffered injustice when the 

learned Magistrate granted leave for rvlr Maharaj to withdraw from the case. He 

submitted that the Court should not have allowed counsel to withdraw when no 

notice of his intention to vvithdra\v had been served on the defendant. He submitted 

that the learned \fagistrate should have adjourned the case to anoth1:r date and only 

if the defendant had then failed to appear at the adjourned date would it have been 

fair to proceed in his absem.:e. 

The s.:cond suhmi.ssi1)J1 made was that the le:.11111.::d \lagistr:ik had hcfor..: him 

affidavits filed by the dd'endant in which he stated. contrary to the: stakment made 

by ~fr. \fah .. araj on 3 Scpt..:mhcr 1990. that he did not know that the proceedings 
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had been adjourned to 3 September for further hearing and that he had not been 

advised of the date of the hearing by Mr. Maharaj. 

The High Court concluded in the following tenns: 

"It clearfr emerges from the contents of the :'vfagistrate's Order dated J4 Decemb'!r 1990 that 
rhe decision to proceed in the absence of the . ..J.ppellant on 3 Septl'mber was not taken light~v. 
The ,\1agistrate reviewed not onzv the chronology of events but also the affidavit evidence. J.fost 
importantlv he accepted that ;\,Jr Maharaj had indeed told his client that the case would proceed 
on 3 September. The :'vfagistrate disbelieved the Appellant. In my opinion he had ever:v reason to 
do so. In particular the contents of paragraph S of the Appellants affidavit of 3 December 1990 
seem to me to be quite unbelievable especial~v taken together with the Appellants e.xtraordinm:,· 
ability to drive his lorry on the day when he was too sick to attend Court. 

The decision whether to proceed in the absence of the • ..J.ppellant on 3 September 1990 and the 
decision whether or not to set the Judgement aside where both decisions made b_v the Residem 
!vfagistrate in the exercise of his discretion. Nothing has been said to persuade me that in the 
exercise of that discretion the A1agistrate erred. Even if I accepted. which I do not. that in 
withdrrnvingfrom representing his client without giving his client notice .\Ir Maharq; hadfailed 
to discharge his professional du~v then I do not see how such a failure could avail the 
Appellants against the Respondents. The appeal is dismissed." 

The defendant has appealed to this Court from this decision. There were 6 grounds 

of appeal: 

"1. The Learned Judge erred in law and in fact in holding that the Learned A,fagistrate was 
correct in this believing (sic) the Appellant when the Appellant had not even given evidence at 

the trial. 

.., The Learned Judge erred in law and in fact in deciding the Appeal on the issue of credibrlity 
when such issue was not before the C our!. 

3. The Learned Judge erred in law and in fact in not holding that the Learned J fagistrnte 
erred in law in entering.Judgement against the Appellant. 

-I The L<!arned .Judge erred m law and in fact in not holding that the Appell am was a victim c:f 
hn,acl1 of tl1e rules o(natural_iusttce. 

,~:..._Ifie Ll'arned .!11rlge erred m luw mul in fiict in not holding that the .·lpp,,f!ant was not gn·c1; 

s11/jic1ent upportw11lv lu pr('sent /11s d<!fence 1Jt the trial. 

6. The Learned Judge e,:rwl in law and m fact m not holding that .\·Jr .Halwr(1J had fat!ed to 
disclmrgl' his pro_ksswnal 1iut_,, as ,._··mmsel." 
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Grounds 1 and 2 can be considered together. The point raised by these t\vo grounds 

is a narrow one: that the defendant did not give oral evidence at the trial and 

therefore the learned ).fagistrnte was wrong in detennining the issu-: of credibility 

of witnesses. 

In our view. an application to set aside judgement under Order":\..'"\.."""'\. rnle S of the 

:viagistrate's Courts Rules (Cap. 14) places the onus on an applicant to show cause. 

In this pm1icular case, the onus was on the defendant to give a satisfactory 

explanation to the Court for his failure to appear on 3 September 1990. The 

explanation of the defendant in this regard did not go unchallenged. For example 

the defendant's assertion that he was sick on 13 August 1990 (record pp. 51-2) \Vas 

challenged by Anand Vikash (record p.56) and Henry Brij Raj (record p. 59). The 

defendant put in issue matters of fact in his affidavit in reply (record pp.65-69). 

It is clear to us that the credibility of all deponents of affidavits was made an issue 

in the application to set aside judgment before the :Magistrate. 

\Ve note that Mr. i\ Iaharaj did not file an affidavit nor was he callt:!d to give 

evidence on the application to set aside judgment. It may be suggested that the 

learned :\-fagistrate erred in taking into account the statement of Mr. \Iaharaj that 

was made on 3 September 1990 in a separate proceeding. This statement was not 

before him as a matter of evidence on the application to set aside judgment. 

Hmvever. v.·e do not \Vish to express any concluded opinion on this point as the 

matter has not been raised specifically on appeal before us. _\_-; we ha\\: stakd 

lxSor-:. grounds and 2 raise a \\~I"\' namrn p<)IJll. \\' e Jismis,; these grounds nf 

appeal. 



Grounds 3. 4 and 5 can be ,.xmsidered together. Counsel has submitted that the 

defendant has been denied an opportunity to present his defence and this has 

resulted in breach of the principles 0f natural justice. 

Counsel for defendant submitted that. when the learned .wiagistrate granted leave 

for \Jr. ~Iaharaj to ,vithdraw from the case and proceeded ,vith the trial without 

infonning the defendant, he fell into error. Withdrawal of counsel. it was submitted. 

is governed by Order 67 rule 6 of the High Court Rules 1988 which requires that 

notice of intention to ,vithdraw must be served on a client bef<)fe a barrister or a 

solicitor is allowed to ,vithdra,:v. Counsel for the defendant argued that there is no 

rnle of practice in the :viagistrates Courts Rules (Cap. 14) which governs a 

situation where a bani.ster or a solicitor wishes to withdraw from a case. Counsel 

for the defendant submitted that by virtue of Order III rule 8 

Courts Rules (Cap. 14), the High Court Rules are applicable. 

of the Magistrates 

Counsel for the plaintiffs in reply submitted that withdrawal of counsel in thi&, case 

is governed by Order IY rule 1 of the Magistrates Courts Rules (Cap. 14) ½-hich is 

in the following terms: 

''..J party surng or defending by a barrister and solicitor in any cause or 11111/t,.'r shali be at liberty 
to changi! his barristi!r and solicitor in such cause or matter. without an ordafor that pwposc 
upon notzce (l such change being fifed ,n the office of the clerk (l the court in wh1cli such cause 
or matter may be proceeding. But. until such notice is filed and a cop\' s!!n ed. tltf! former 
barrister and solicitor shall bf! considered the barrister and solicitor of the part_v until f111al 
judgment. unless allowed by :he court. for any special reason. to cease Ji·nm acti1;g tftcre:n. b111 

such harrtster and solicitor shall not be bound, except under express agreement or unll!ss re­
engaged to rake 11nv uppeai ti·nm such;wlgment." 

Cuuns~l t~)l- th..: di.::t'.:ndant r..:plied that this rule applies only in cm:umstJ.n-:es 111 

which a cli~nt purpot1s to change barrister or solicitor and has fikd noti-:e ol' 
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change and it is not applicable to circumstances where a barrister or solicitor wishes 

to withdraw from representation of a client. 

We have not been-referred to any authority on the proper application of this rule. 

\Ve have reached the conclusion that Order IV rule 1 is applicable and the vvords 

... "unless allow.;d by the court. for any special reason, to cease from acting 

therein: ... " gives the court power to grant leave to a barrister or a solicitor who 

wishes to cease acting for a client for any special reason to do so. \Ve find that the 

learned 1\lagistrate acted \:vithin this power in granting leave for Mr. Maharaj to 

withdraw. 

The questiqn then arises; for what special reason did the learned :\fagistrate grant 

the leave? V\7 e are unable to find any recorded "special reason'' upon which the 

Magistrate granted leave. In any case we do not consider that we should concen1 

ourselves with this issue. \Vhether. or not the learned Magistrate had any special 

reason, the end result of his ruling was that the trial proceeded in the absence qf the 

defendant. 

We believe the proper remedy fi.)r the defendant in the circumstances vYas to apply 

to set aside judgement under Order X...'x,.,.~ rule 5 of the :rvlagistraks Courts Rules 

(Cap. 14). In fact he made such an application. The onus \Vas on the defondant to 

show two matters: 

1. That h~ had a reasonable explanation for his absen..:e at the trial. 

2. That he had a ddern.:1: on the merits. 



On an application to set aside a judgment. the principal matter that must be sho1v\·n 

by the applicant is that he has a defence on the merits. It has been said that it is an 

"almost inflexible rnle'' that the court will not accede to the application unless the 

applicant does show such a defence. On any such application, a Court will be 

bound to consider "whether any useful purpose is served by acceding to the 

application. Plainly no useful purpose is served if it appears that if the judgment 

were set aside and the action allowed to go to triaL there would be no possible 

defence" see Gamble v Killingsworth [1970] V.R. 161 at 168~ see also Sholl J. in 

Bavview Quarries Ptv Ltd. v Castlev Development Ptv Ltd [1963] V.R. 445 at 

446. The position in England is the same. See Farden v Richter 23 QBD 124 at 

129 and Evans v Bartlam (1937) AC 473 at 482. 

On the first matter. the learned Magistrate did not find the defendant credible and 

consequently rejected his explanation. The High Court confinned this finding. TI1e 

defendant has not appealed against this finding before us. 

As to the second matter. the defendant failed to lead evidence of anv defence. This 

was fatal to the application to set aside judgment. Before us Counsel for the 

defendant in desperation argued that there would be a defonce in lmv. namdy. that 

the plaintiffs were not the registered proprietors of the land in question. However. 

we note that the defence filed by the defendant does not raise any facts \"\ hich may 

give rise to such a defence in law. Similarly, the defendant failed to raise any facts 

in the application to set aside judgment that would support such a dd~111:e. 
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\Ve fail to find any error in the decision of the High Court in upholding the decision 

of the learned 1vlagistrate. Vv1 e dismiss the appeal with costs. 

Mr Justice Gordon Ward 
Judge of .<-\ppeal 

_1:B.~"' 
Mr Justice 1. Thompson 

Judge of Appeal 


