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JUDGMENT OF THE COURT.
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APPELLANT

RESPONDENTS

On 13 September 1989 the respondents/plaintiftfs filed a summons in the Suva

Magistrates Court (action no. 1731 of 1989) in which they claimed possession of a

dwelling house and land. an mjunction to restrain the appellant defendant trom

using the dwelling house and the land and general damages.  Essenually the
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plaintiffs were asserting that the defendant was a trespasser. On 17 October 1989
the defendant filed a defence in which he sought that the plaintiffs' claim be
dismissed with costs and counter-claimed for a declaration that he was the

beneficial owner of the premises or alternatively for damages of $235,000.

The hearing of the matter commenced before Magistrate Mr. De Silva on 28 June
1990. However. the Magistrate was unable to continue with the heuaring and the
matter was adjourned part-heard to 1 August 1990. On 1 August 1990, by consent

of the parties. the case was further adjourned to 13 August 1990.

On 13 August 1990, Mr. Maharaj, counsel for the defendant, advised the Court
that the defendant was sick and requested a further adjournment of the matter. The
Court granted the application and the matter was adjourned to 3 September 1990
for hearing. The Court required the defendant to file a copy of a medical certificate

as to his unfitness to attend court.

On 3 September 1990 the defendant did not appear. Mr. Maharaj indicated to the
Court that he had advised his client of the date of the hearing. Counsel. unablé to
explain the absence of his client (the defendant). sought leave to withdraw from the
case. The Court granted leave to withdraw. The medical certificate that was

required bv the Magistrate had not been filed by 3 September 1990.

The plaintiffs then proceeded and called two witnesses for formal proof of their
case. The Magistrate gave his judgment on 7 September 1990 and awarded

possession of the land to the plamnufls and dismussed the counter-clim by the

defendant. He did not award damages.
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On 21 September 1990 an application was made by the defendant to set aside the
judgement and for stay of execution of the order. This application was made in

accordance with Order XXX rule 5 of the Magistrates Courts Rules (Cap. 14).

Although the defendant made reference to a statement of defence in paragraph 3 of
his affidavit. the application was based solely on one ground. namely, that the
defendant was not aware that the case had been adjourned to 3 September 1990 for
hearing and that his lawyer Mr. Maharaj had not informed him of the hearing date.
The defendant filed a medical certificate with his affidavit in support of the
application. The application was heard on 5 December 1990. The learned
Magistrate dismissed the application on 24 December 1990. In his reasons for the

order. he stated the issue before him in the following terms:

"I have examined the affidavirs of the Defendant and Plaintiff and given the submissions made
my most anxious consideration. The matter in issue is whether the reasons given by the
Defendant in his affidavit for his non-appearance on 3/9/90 on which date the Plaintiff led
evidence in his absence are good and sufficient grounds to vacate the judgement.”

The leamed Magistrate then concluded: '

“It is pertinent 1o note that when Defendant's Counsel moved for an adjournment on 13/8:90 on
the ground that the Defendant was il. he stated 1o Court that the Medical Certificate would be
filed: bur wihen the case came up on 3:9/90, the Medical Certificate had still not been tendered.
The said Medical Certificate is only tendered with the Defendant's affidavir dated 20th
September [990. Apart from the fact that Defendant had ample time 1o submit the Medical
Certificate to Court, and tenders it onlv with his affidavit. the very Medical Certificate is
suspect und cannot be accepred for the reason that it does not state that he was unfit 1o attend
the Courr. This is a fatal irregularity. The Defendant has stated in his offiduvit that the
ailegation that on 13/8/90 he was seen driving a truck is true and that he went to the Hospital to
get the Medical Certificate. In the absence of « stutement in the Medical Certificute that he is
not fit to attend Court. the question is whether if he is Jit enough to drive a truck whether he
was /it to attend Court on the sawd date. The fadure on the part of the Deferdant 1o tender the
Medical Certigicate as soon us possible 1o Court after the 13 dugust reveal isic: his indifferent
artitudde towards ais own cuse The same attitude has been displayved by him when according 1o

fus ovn adficavit he faided 1o rake any postiive steps bevween the 13th August and 3rd September
to ascertarn prom Jus Counsel the relevant date. But My Maharay his Counsed has informed the
Court that the Defendant was informed of the next date of hearing. The Defendunt has denied
this. [ see ne reuson to dishelieve learned Counsel’s statement in Cowrt that e informed the
Deteridant of the next hearing date. Even Defendunt's statement in his affiduvit thet he ceme
late on 3rd September and could not locate s Counsel does not bear seruitim FHe grves no
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reason why he watied 1ifl "th September o meer his Counsel. His conduct reveals in ample
measure his lethargic attitude towards his own case. Having displaved his luck of interest in his
cause he cannor now ask for an opportunity to defend his case. He had every opportunity 1o do
so from the verv first date of hearing.

The delav in tendering the Medical Certificate, the jaral irreguiarity in the said AMedicaol
Certificate. the indifferent attitude and lack of interest of the Defendant berween 13/8/90 and
3/9/90 in not ascertaining the next date of hearing from his Counsel, if in fuct he was not so
informed, has been taken into consideration in coming to a finding whether sufficient cause has
been shown to have the Judgement entered on 3/9/90 vacated.

I am of the opinion that the Defendent has not shown sufficient cause and [ accordingly dismiss
the application with cosrs.”

The defendant then appealed to the High Court against the decision of the
Magistrate. His grounds of appeal were:
"]. That the learned trial Magistrate erred in law and in fact in entering judgment against the
Appellant.

2. That the learned Magistrate erred in law and in fact in not setting aside the default
Judgment against the Appellan:.”

These two grounds of appeal were expressed in very general terms and thev did not
specify the errors in law or in fact. However. Counsel for the defendant made two
submissions in the High Court. First, that the defendant suffered injustice wheen the
learned Magistrate granted leave for Mr Maharaj to withdraw from the case: He
submitted that the Court should not have allowed counsel to withdraw when no
notice of his intention to withdraw had been served on the defendant. He submitted
that the learned Magistrate should have adjourned the case to another date and only

if the defendant had then failed to appear at the adjourned date would it have been

fair to proceed in his absence.

The second submission made was that the leamned Magistrate had before him

affidavits filed by the defendant in which he stated. contrary to the statement made

by Mr. Maharaj on 3 September 1990, that he did not know that the proceedings




473

had been adjourned to 3 September for further hearing and that he had not been

advised of the date of the hearing by Mr. Maharaj.

The High Court concluded in the following terms:

"It cleariv emerges from the contents of the Magistrate's Order dated 24 December 1990 that
the decision to proceed in ihe absence of the Appeflant on 3 September was not taken lightly.
The Magistrate reviewed not only the chronology of events but aiso the affidavit evidence. Most
importantly he accepted that Mr Mahuray had indeed 10ld his client that the case would proceed
on 3 September. The Magistrate disbelieved the Appellany. In my opinion he had every reason to
do so. In particular the contents of paragraph S of the Appellants affidavit of 3 December 1990
seem to me 10 be quite unbelievable especiallv taken together with the Appellants extraordinary
ability to drive his lorry on the day when he was too sick 1o attend Court.

The decision whether 10 proceed in the absence of the Appellant on 3 September 1990 and the
decision whether or not to set the Judgement aside where both decisions made bv the Residen:
Magistrate in the exercise of his discretion. Nothing has been said to persuade me that in the
exercise of that discretion the Magistrate evred. Even if I accepted. which I do not. that in
withdrawing from representing his client without giving his client notice Mr Maharej had failed

b to discharge his professional duty then I do not see how such a failure could avail the
Appellants against the Respondents. The appeal is dismissed.”

The defendant has appealed to this Court from this decision. There were 6 grounds

of appeal: .

“l. The Learned Judge erred in law and in fact in holding thar the Learned Magistrate was
correct in this believing (sici the ppellant when the Appellant had not even given evidence at
the trial.

' 2 The Learned Judge erred in law and in fact in deciding the Appeal on the issue of credibrlity
when such issue was not before the Court.

3. _The Learned Judge erred in law and in fact in not holding that the Learned Muagistrate

arred in law in entering judgement against the dppellent.

4. The Learned Judge erred in luw and in fuct in not holding that the dppellant was a victim of
breach of the rules of narural justice.

S The Learned Judge erred in lew and in fact in not holding that the Appeflant veus not given
sufficrent opportunity to present Jus defence ar the trial

6 The Learned Judge erred in law und in fact 11 not holding that My Alaharq had fuiled to
% : dischurge iis professional wuty as Counsel”




474

Grounds 1 and 2 can be considered together. The point raised by these two grounds
is a narrow one: that the defendant did not give oral evidence at the trial and
therefore the learned Magistrate was wrong in determining the issue of credibility

of witnesses.

In our view. an application to set aside judgement under Order XXX rule 5 of the

Magistrate's Courts Rules (Cap. 14) places the onus on an applicant to show cause.,

In this particular case, the onus was on the defendant to give a satistactory
explanation to the Court for his failure to appear on 3 September 1990. The
explanation of the defendant in this regard did not go unchallenged. For example
the defendant's assertion that he was sick on 13 August 1990 (record pp. 51-2) was
challenged by Anand Vikash (record p.36) and Henry Brij Raj (record p. 39). The

defendant put in issue matters of fact in his affidavit in reply (record pp.63-69).

It is clear to us that the credibility of all deponents of affidavits was made an issue

in the application to set aside judgment before the Magistrate.

We note that Mr. Maharaj did not file an affidavit nor was he called to give
evidence on the application to set aside judgment. It mayv be suggested that the
learned Magistrate erred in taking into account the statement of Mr. Maharaj that
was made on 3 September 1990 in a separate proceeding. This statement was not
before him as a matter of evidence on the application to set aside judgment.
However. we de not wish to express anyv concluded opinton on this point as the
matter has not been raised specificallv on appeal before us. As we have stated

before. erounds 1 and 2 raise a verv narrow pomt. We dismiss these grounds of
farg . =

appeal.
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Grounds 3. 4 and 5 can be considered together. Counsel has submitted that the
defendant has been denied an opportunitv to present his defence and this has
resulted in breach of the principles of natural justice.

Counsel for defendant submitted that. when the learned Magistrate granted leave
for Mr. Maharaj to withdraw from the case and proceeded with the trial without

informing the defendant, he fell into error. Withdrawal of counsel. it was submitted.

is governed by Order 67 rule 6 of the High Court Rules 1988 which requires that
notice of intention to withdraw must be served on a client before a barrister or a
solicitor is allowed to withdraw. Counsel for the defendant argued that there is no

rule of practice in the Magistrates Courts Rules (Cap. 14) which governs a

situation where a barrister or a solicitor wishes to withdraw from a case. Counsel
for the defendant submitted that by virtue of Order III rule 8  of the Magistrates
Courts Rules (Cap. 14), the High Court Rules are applicable.

Counsel for the plaintiffs in reply submutted that withdrawal of counsel in thig, case

is governed by Order IV rule 1 of the Magistfates Courts Rules (Cap. 14) which is

in the following terms:

"1 parry suing or defending by «a barrister and solicitor in any cause or matter shali be at liberty
to change his barrister and solicitor in such cause or matter, without an order for that purpose.
upon notice of such change being filed in the office of the clerk of the court irn which such cause
or marter may be proceeding. But. until such notice is filed and a copv served. the former
barrister and solicitor shall be considered the barrister and solicitor of tie party until final
Judgment. unless allowed by the court. for any specral reason. to cease from acting therein: but
such harrister and solicitor shell not he bound, except under express agreement or unless re-
engaged. 1o take anv cppeal trom such judgment.”

Counsel for the defendant replied that this rule applies onlv i circumstances m

which a client purports to change barrister or solicitor and has filed notice of
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change and it is not applicable to circumstances where a barrister or solicitor wishes

to withdraw from representation of a client.

We have not been referred to any authority on the proper application of this rule.
We have reached the conclusion that Order IV rule 1 is applicable and the words
.unless allowed by the court. for any special reason, to cease from acting
therein:..." gives the court power to grant leave to a barrister or a solicitor who
wishes to cease acting for a client for any special reason to do so. We find that the
learned Magistrate acted within this power 1n granting leave for Mr. Maharyj to

withdraw.

The question then arises; for what special reason did the learned Magistrate grant
the leave? We are unable to find any recorded "special reason” upon which the
Magistrate granted leave. In any case we do not consider that we should concern
ourselves with this issue. Whether, or not. the learned Magistrate had any special
reason. the end result of his ruling was that the trial proceeded in the absence of the

defendant.

We believe the proper remedy for the defendant in the circumstances was to apply

to set aside judgement under Order XXX rule 5 of the Magistrates Courts Rules
(Cap. 14). In fact he made such an application. The onus was on the defendant to

show two matters:

1. That he had a reasonable explanation for his absence at the trial.

2. That he had a defence on the merts.
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On an application to set aside a judgment. the principal matter that must be shown
bv the applicant is that he has a defence on the merits. It has been said that it is an
"almost inflexible rule” that the court will not accede to the application unless the
applicant does show such a defence. On any such application, a Court will be
bound to consider "whether anv useful purpose is served bv acceding to the
application. Plainly no useful purpose is served if it appears that if the judgment
were set aside and the action allowed to go to trial, there would be no possible

defence" seé Gamble v Killingsworth [1970] V.R. 161 at 168; see also Sholl I. in

Bavview Quarries Ptv Ltd. v Castlev Development Ptv Ltd [1963] V.R. 443 at

446. The position in England is the same. Sce Farden v Richter 23 QBD 124 at

129 and Evans v Bartlam (1937) AC 473 at 482.

On the first matter, the learned Magistrate did not find the defendant credible and
consequently rejected his explanation. The High Court confirmed this finding. The
defendant has not appealed against this finding before us.
.

As to the second matter. the defendant failed to lead evidence of anv defence. This
was fatal to the application to set aside judgment. Before us Counsel for‘ the
defendant in desperation argued that there would be a defence in law. namelv. that
the plaintiffs were not the registered proprietors of the land in question. However.
we note that the defence filed by the defendant does not raise any facts which mav

give rise to such a defence in law. Similarly. the defendant failed to raise any facts

in the application to set aside judgment that would support such a detence,
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We fail to find any error in the decision of the High Court in upholding the decision

of the learned Magistrate. We dismiss the appeal with costs.

Sir Mari Kapi CB
Judee of Appeal

Mr Justice Gordon Ward
Judge of Appeal

Mr Justice T Thompson

. ' Judge of Appeal




